This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


Gift  of 
GEORGE  E.  CROTHERS 


r 


REPORTS  OF  CASES 


DETERMINED   IX 


THE  STJPEEME  COTJET 


OF  THE 


STATE  OF  CALIFOEnA 


•   •    .  • 


C.  p.  POMEROY, 

BEPORTCB. 


VOLUME    127 


NOTES  ON  OAL.  REPORTS. 


SAN  FRANCISCO: 
BANCROFT-WHITNEY  COMPANY, 

I.A.W  FUHJBBBBS  AND  UlW  BOOKBELLEBa. 

1906. 


Entered  aeoording  to  Aet  of  Congress,  in  the  year  1900,  by  the 
-.':  ;'.'  :     ;     ..BAJfCJlOFT-WHlTNEY  COMPANY, 
'  *  *  *4ii  4h^  ckfkeMlh^  LJ}>rMsian*pf  popgreas,  at  Washington. 


OOFTBIOHT,  1005. 

Bt  BANCROFT-WHITNEY  COMPANY. 


OOPTBIQHT,  1906. 

Bt  BANGBOFT'W^ITN£Y  COMPANY. 


L32384 


BECKTOLD 

MriniNG  *  BOOK  mpg.  oo. 

St.  Louis,  Mo.,  U.S.A. 


SUPREME  COURT. 


W.  H.  BEATTY,  Chief  Justice. 

DBPABTMKNT   ONE. 

RALPH  C.  HABRISON,  Preeidiiig  Justice 
0.  H.  GAROUTTE,  Justice. 
WALTER  VAN  DYKE,  Justice. 

DXPABTHKNT  TWO. 

T.  B.  McFARLAND,  Presiding  Justice. 
JACKSON  TEMPLE,  Justice. 
P.  W.  HENSHAW,  Justice. 

OOHlCUSIONKBa. 

JOHN  HAYNES. 
N.  P.  CHIPMAN. 
WHEATON  A.  GRAY. 
J.  A.  COOPER. 
GEORGE  H.  SMITH. 

OJrJUCJUtS  OF  THB  COUBT. 

TiBKT  L.  FoBD Attorney-General. 

C.  N.  Post Assistant  Attorney-General. 

G.  A.  Stubtbvant First  Deputy  Attorney-General. 

Wm.  M.  Abbott Second  Deputy  Attomey-(3eneral. 

A.  A.  MooKB,  Jb Third  Deputy  Attorney-General. 

C.  P.  PoMBBOY Reporter. 

H.  L.  Gbab. Deputy  Reporter. 


iv  SuPBBMB  Court. 


Geobob  W.  Root Clerk. 

A.  W.  Johnson Chief  Deputy  Clerk,  San  Frnnoif?c(>. 

J.  J.  Duncan Deputy  Clerk,  San  Francisco. 

A.  E.  HoBNLBiN Deputy  Clerk,  San  Francisco. 

F.  T,  Babnbt Deputy  Clerk,  San  Francisco. 

H.  G.  Simpson Deputy  Clerk,  Los  Angeles. 

N.  Daboux Deputy  Clerk,  Sacramento. 

Hbnby  0.  FiNKLEB Secretary. 

R.  A.  Marshall. Secretary. 

E.  A.  GiRViN Phonographic  Reporter. 

L.  A.  Washburne.  ...;•........  .Phonographic  Reporter. 

D.  B.  WooLF Secretary  to  CommissioneK. 

Benjamin  Edson - Librarian. 

Ezra  E.  Washburn Bailiff. 

A.  W. PoOLB. Bailiff. 


ORGANIZATION  OF  SUPREME  COURT. 


[Constitution,  article  6,  section  2.] 

§  2.  The  Supreme  Court  shall  consist  of  a  chief  justice 
and  six  associate  justices.  The  court  may  sit  in  departments 
and  in  Bank,  and  shall  always  be  open  for  the  transaction 
of  business.  There  shall  be  two  departments,  dominated, 
respectively,  Department  One  and  Department  Two.  The 
chief  justice  shall  assign  three  of  the  associate  justices  to  each 
department,  and  such  assignment  may  be  changed  by  him 
from  time  to  time.  The  associate  justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  each 
other  by  agreement  among  themselves,  or  as  ordered  by  the 
chief  justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  hereinafter  contained  in  re- 
lation to  the  court  in  Bank.  The  presence  of  three  justices 
shall  be  necessary  to  transact  any  business  in  either  of  the 
departments,  except  such  as  may  be  done  at  chambers,  and 
the  concurrence  of  three  justices  shall  be  necessary  to  pro- 
nounce a  judgment.  The  chief  justice  shall  apportion  the 
business  to  the  departments,  and  may,  in  his  discretion,  order 
any  cause  pending  before  the  court  to  be  heard  and  decided 
by  the  court  in  Bank.  The  order  may  be  made  before  or  after 
judgment  pronounced  by  a  department;  but  where  a  cause 
has  been  allotted  to  one  of  the  departments,  and  a  judgment 
pronounced  thereon,  the  order  must  be  made  within  thirty 
days  after  such  judgment,  and  concurred  in  by  two  associate 
justices,  and  if  so  made  it  shall  have  the  eCFect  to  vacate  and 
set  aside  the  judgment.     Any  four  justices  may,  either  be- 
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fore  or  after  judgment  by  a  department,  order  a  case  to  be 
heard  in  Bank.  If  the  order  be  not  made  within  the  time 
above  limited,  the  judgment  shall  be  final.  No  judgment  by 
a  department  shall  become  final  until  the  expiration  of  the 
period  of  thirty  days  aforesaid,  unless  approved  by  the  chief 
justice,  in  writing,  with  the  concurrence  of  two  associate 
justices.  The  chief  justice  may  convene  the  court  in  Bank  at 
any  time,  and  shall  be  the  presiding  justice  of  the  court  when 
so  convened.  The  concurrence  of  four  justices  present  at  the 
argument  shall  be  necessary  to  pronounce  a  judgment  in 
Bank ;  but  if  four  justices,  so  present,  do  not  concur  in  a  judg- 
ment, then  all  the  justices  qualified  to  sit  in  the  cause  shall 
hear  the  argument;  but  to  render  a  judgment,  a  concurrence 
of  four  judges  shall  be  necessary.  In  the  determination  of 
causes,  all  decisions  of  the  court  in  Bank  or  in  departments 
shall  be  given  in  writing,  and  the  grounds  of  the  decision 
shall  be  stated.  The  chief  justice  may  sit  in  either  depart- 
ment, and  shall  preside  when  so  sitting,  but  the  justices  as- 
signed to  each  department  shall  select  one  of  their  number 
as  presiding  justice.  In  case  of  the  absence  of  the  chief  jus- 
tice from  the  place  at  which  the  court  is  held,  or  his  inability 
to  act,  the  associate  justices  shall  select  one  of  their  own  num- 
ber to  perform  the  duties  and  exercise  the  powers  of  the  chief 
justice  during  such  absence  or  inabili^  to  act 
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[Statutes  1899,  page  11.] 

Section  1.  The  Supreme  Court  of  the  State  of  California 
shall  immediately  upon  the  expiration  of  the  term  of  office 
of  the  present  Supreme  Court  Commissioners  appoint  five 
persons  of  legal  learning  and  personal  worth  asCommissioners 
of  said  Court.  It  shall  be  the  duty  of  said  Commissioners, 
under  such  rules  and  regulations  as  said  Court  may  adopt,  to 
a^'sist  in  the  performance  of  its  duties  and  in  the  disposition  of 
the  numerous  causes  now  pending  in  said  Court  undeter- 
mined. The  said  Commissioners  shall  hold  office  for  the 
term  of  two  years  from  and  after  their  appointment,  during 
vrhich  time  they  shall  not  engage  in  the  practice  of  the  law. 
They  shall  each  receive  a  salary  equal  to  the  salary  of  a  Judge 
of  said  Court,  payable  at  the  same  time  and  in  the  same 
manner.  Before  entering  upon  the  discharge  of  their  duties 
they  shall  each  take  an  oath  to  support  the  Constitution  of 
the  United  States,  and  the  Constitution  of  the  State  of  Cali- 
fornia, and  to  faithfully  discharge  the  duties  of  the  office  of 
Commissioner  of  the  Supreme  Court  to  the  best  of  their 
ability.  The  said  Court  shall  have  power  to  remove  any  and 
all  members  of  said  Commission  at  any  time  by  an  order 
entered  on  the  minutes  of  said  Court,  and  all  vacancies  in 
said  Commission  shall  be  filled  in  like  manner. 
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REPORTS   OF   CASES 

DBTBRHINBD  IN 

THE  SUPREME  COURT 

OF  THB 

STATE  OF  CALIFORNIA. 


[Sac.  No.  473.    Department  One.— November  18,  1809.] 

PACIFIC    PAVING   COMPANY,  Respondent,   v.   J.   L. 
MOWBRAY,  Appellant. 

StBBET  IlCPBOTElIElTT — JUBIBDICTION   OF   CiTT      CJOUWCIL — PBOTEST      OF 

OwmEBB  OF  Fbontaob— AsssssiiEifT — TnmnxQ — ^Rbyiew  ufoit  Ap- 
pbaIh — ^Upon  appeal  from  a  judgment  enforcing  an  asBeument  for 
a  street  improvement,  where  the  jurisdiction  of  the  city  council 
to  order  the  improvement  is  assailed,  upon  the  ground  that  the  own- 
ers of  a  majority  of  the  frontage  had  protested  against  it,  if  the 
record  is  silent  as  to  the  amount  of  the  entire  frontage,  the  finding 
of  the  superior  court  against  the  sufficiency  of  such  protest  can- 
not be  disturbed;  and  it  is  immaterial  to  consider  whether  erasures 
upon  the  protest  were  properly  made. 

Id. — ^Errob  not  to  be  Pbesuxed— Duty  of  AFPZLLAinp. — Error  is  not  to 
be  presumed,  but  must  in  all  cases  be  made  to  appear  affirmatively 
before  the  appellant  is  entitled  to  a  reversal;  and,  if  the  appel- 
lant seeks  to  have  a  finding  set  aside,  it  is  incumbent  upon  him  to 
show  upon  the  record  that  it  was  contrary  to  the  evidence. 

Id. — ^Regulabitt  of  Assessment — ^Pbuca  Facie  Evidence — Insuffi- 
cient Pbotbbt. — The  assessment  and  other  documents  connected 
therewith  are  made  by  the  statute  prima  facie  evidence  of  its  regu- 
larity and  correctness,  and  of  the  prior  proceedings  and  acts  of  the 
city  council,  and  such  prima  facie  evidence  is  not  overcome  by  evi- 
dence of  a  protest  not  proved  to  have  been  signed  by  the  owners 
of  a  majority  of  the  frontage. 

lo.— Pbotest  not  Pubpobting  to  be  Pbopbblt  Signed— AonoH  of 
GouNOiL  Unnecbssabt. — ^Where  the  protest  did  not  "purport"  to 
be  signed  by  the  owners  of  a  majority  of  the  frontage,  it  was  not 
necessary  that  the  dty  council  should  determine  or  enter  of  record 
its  judgment  that  it  had  not  been  so  legally  signed. 
CXXVIL    Cal.— 1  (1) 


2  Pacific  Paving  Co.  v.  Mowbray.         [127  Cal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  H.  Gouldy  and  Budd  &  Thompson,  for  Appellant. 

James  A  Louttit,  and  Louttit  &  Middlecoff,  for  Respond- 
ent. 

HARRISON,  J. — ^Action  upon  a  street  assessment.  The  city 
council  of  Stockton  ordered  certain  improvements  to  be  made 
upon  Market  street  in  that  city  from  the  west  line  of  Hun- 
ter street  to  the  west  line  of  American  street,  and  awarded 
the  contract  therefor  to  the  plaintiff.  After  its  completion 
to  the  satisfaction  of  the  superintendent  of  streets,  that  officer 
issued  to  it  an  assessment  for  the  cost  of  the  work,  together 
with  a  warrant  for  its  collection,  and  after  demand  therefor 
plaintiff  brought  the  present  action  to  foreclose  the  lien  of  its 
assessment  upon  certain  property  belonging  to  the  defend- 
ant. Judgment  was  rendered  in  its  favor,  from  whichand 
an  order  denying  a  new  trial  the  defendant  has  appealed. 

The  plaintiff's  right  of  action  was  contested  by  the  de- 
fendant upon  the  ground  that  the  city  council  had  no  juris- 
diction to  order  the  improvement,  for  the  reason  that  the 
owners  of  a  majority  of  the  frontage  of  the  property  on  the 
line  of  the  proposed  improvement  filed  a  protest  against  the 
same  within  ten  days  after  the  expiration  of  the  publication 
of  the  notice  of  intention.  Upon  this  issue  the  court  found 
against  the  allegation  of  his  answer,  and  this  finding  is  at- 
tacked as  not  supported  by  the  evidence. 

In  support  of  his  averment  the  defendant  introduced  a 
document,  which  had  been  filed  within  said  ten  days  with 
the  city  clerk,  purporting  to  be  a  protest  against  the  improve- 
ment from  certain  owners  of  property  along  the  line  thereof. 
This  document  appears  to  have  been  originally  signed  by  the 
owners  of  thirteen  hundred  and  ninety-six  feet  of  frontage, 
but  upon  its  face  the  signatures  of  certain  signers  owning 
three  himdred  and  three  feet  had  been  erased,  leaving  one 
thousand  and  ninety-three  feet  of  frontage  represented  by 
the  other  signers.    It  is  claimed  by  the  appellant  that  the 
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erasures  were  unauthorized,  and  that  by  reason  of  the  protest 
as  originally  signed  the  city  council  was  barred  from  pro- 
ceeding with  the  improvement.  This  proposition,  however,  de- 
pends upon  whether  the  original  signers  of  the  document 
constituted  the  owners  of  a  majority  of  the  frontage.  The 
record  fails  to  show  the  amount  of  the  entire  frontage  of 
Market  street  between  Hunter  and  American  streets,  and  we 
are  unable  to  say  whether  thirteen  hundred  and  ninety-six 
feet  is  a  majority  thereof.  The  superior  court  has  found 
that  it  was  not,  and  it  was  incumbent  upon  the  appellant,  if 
he  would  have  that  finding  set  aside,  to  have  it  appear  from 
ihe  record  that  it  was  contrary  to  the  evidence.  Error  is  not 
to  be  presumed,  but  must  in  all  cases  be  made  to  appear  be- 
fore the  appellant  is  entitled  to  a  reversal.  It  is  thus  un- 
unecessary  to  consider  whether  the  erasures  on  the  protest 
were  properly  made. 

The  assessment  and  other  documents  connected  therewith 
are  made  by  the  statute  prima  facie  evidence  of  its  regular- 
ity and  correctness,  and  of  the  prior  proceedings  and  acts 
of  the  city  council,  and  their  introduction  in  evidence  by  the 
plaintiff  threw  upon  the  defendant  the  burden  of  establishing 
the  contrary.  Such  prima  facie  evidence  was  not  overcome 
by  introducing  the  above  protest,  unless  the  defendant  also 
showed  that  it  was  signed  by  the  owners  of  a  majority  of  the 
frontage.  As  this  protest  did  not  "purport''  to  be  signed  by 
the  owners  of  a  majority  of  the  frontage,  it  was  not  neces- 
sary that  the  city  council  should  determine  or  enter  of  record 
its  judgment  that  it  had  not  been  legally  signed  by  such 
majority. 

The  judgment  and  order  are  affirmed. 

Garoulte,  J.,  and  Van  Dyke,  J.,  concurred. 
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[Sac.  No.  558.    Department  One.-— November  20,  1889.] 

ANDREW  JOHNSON,  Respondent,  v.  GOODYEAR  MIN- 
ING  COMPANY  et  al.,  Appellante. 

CORPOBATIOKS — ^ACT   OF    1897— LlENS      OF      LABORERS — CONSTITUTIONAL 

Law. — ^The  act  of  March  29,  1897,  regulating  the  contracts  of  oor- 
porationB  doing  business  in  this  state  respecting  the  wages  of  their 
employees,  and  establishing  liens  upon  all  of  the  property  of  the 
corporation  therefor,  is  special,  discriminating,  and  arbitrary  legis- 
lation against  corporations  doing  business  in  this  state,  and  in  favor, 
of  laborers  performing  labor  therefor,  infringes  the  rights  of  per- 
sons to  make  and  enforce  their  contracts,  and  denies  to  such  corpora- 
tions the  equal  protection  of  the  laws,  and  is  unconstitutional  and 
Toid. 

Id. — ^"CJorporation"  Inclusive  of  Individuals — ^''Person" — Constsuo- 
nox  OF  Fourteenth  Amenduent. — ^The  word  "corporation''  in  the 
act  of  1897  means  an  artificial  person  created  and  existing  under 
the  laws  of  the  place  of  its  creation ;  but,  as  applied  to  its  rights  as 
a  defendant,  is  to  be  treated  as  including  all  of  the  individuals 
who  are  members  thereof.  It  is  to  be  deemed  a  "person"  within  the 
meaning  of  the  fourteenth  amendment  to  the  constituion  of  the 
United  States,  which  forbids  a  state  to  "deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws." 

Id. — ^Basis  of  Classification — ^Arbitrart  Selection  of  Corporation. 
— Corporations  cannot  be  made  the  basis  of  classification  for  pur- 
poses of  legislation,  unless  such  classification  is  founded  upon  some 
constitutional  or  natural  distinction,  which  suggests  a  reason  to 
justify  the  diversity  of  legislation  respecting  them.  There  is  no 
reason  to  justify  the  arbitrary  selection  of  corporations  doing  busi- 
ness in  tnis  state  in  order  to  subject  their  property  to  a  lien  not 
enforceable  against  other  persons  imder  like  circumstances,  and 
to  prohibit  them  from  making  defenses  which  other  persons  may 
make,  and  requiring  them  to  pay  attorney's  fees  in  an  action  at  law 
from  which  other  persons  are  exempt,  and  forbidding  them  and  their 
employees  to  make  contracts  which  other  persons  may  make;  and 
such  arbitrary  selection  cannot  be  justified  by  calling  it  classifica- 
tion. 

Id. — ^FowsB  TO  AiiEND  Charters— Protection  op  Corporations.— The 
power  of  the  legislature  to  amend  or  repeal  the  charters  of  cor- 
porations organized  in  California  does  not  authorize  the  legislature, 
while  the  corporation  exists,  to  deprive  it  of  the  rights,  guaran- 
teed  to  it  by  the  federal  constitution,  to  due  process  of  law  and 
to  the  equal  protection  of  the  laws,  nor  has  the  legislature  any 
power  to  alter,  amend,  or  repeal  the  charters  of  foreign  corpora- 
tions doing  business  in  this  state. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sierra 
County.    Stanley  A.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion, 
Frank  R.  Wehe,  for  Appellants. 
P.  D.  Soward,  for  Respondent. 

COOPER,  C. — This  action  was  brought  to  recover  from 
the  corporation  defendant  for  labor  performed  by  plaintiff 
and  for  labor  performed  by  others  for  defendant  corporation, 
whose  claims  have  been  assigned  to  plaintiff.  Judgment  was 
entered  in  favor  of  plaintiff,  and  defendants  appeal.  The 
case  comes  here  on  the  judgment-roll.  The  findings  show 
that  the  defendant  corporation,  while  engaged  in  business  in 
Sierra  county,  California,  became  indebted  to  plaintiff  and 
some  twenty  others,  who  before  the  commencement  of  this 
action  assigned  their  claims  to  plaintiff,  for  labor  performed 
by  the  month  at  the  instance  of  defendant  corporation  in  its 
quartz  mine  in  said  county,  and  the  same  has  not  been  paid. 
That  four  hundred  dollars  is  a  reasonable  attomey^s  fee  to  be 
allowed  to  plaintiff  for  the  prosecution  of  the  action.  As  con* 
elusions  of  law,  the  court  found  that  plaintiff  was  entitled  to 
judgment  against  defendant  corporation  for  the  sum  of  five 
thousand  and  thirty-nine  dollars  and  fifty-seven  cents  and 
for  four  hundred  dollars  attorney's  fees,  and  that  the  same  is 
a  first  lien  upon  all  the  property  described  in  the  complaint, 
consisting  of  certain  real  estate,  mining  claims,  and  personal 
property,  consisting  of  mining  materials,  tools,  engines,  cars, 
wood,  lumber,  merchandise  for  mining,  etc.,  and  that  all  the 
said  property,  or  so  much  thereof  as  might  be  necessary,  be 
sold  to  pay  the  plaintiff's  judgment,  costs,  and  attorney's  fees. 
Judgment  was  accordingly  entered.  The  action  was  brought 
to  recover  monthly  wages  and  attorney's  fees,  and  to  have 
the  amount  declared  a  lien  upon  the  property  of  the 
defendant  corporation  under  an  act  approved  March  29, 
1897.  (Stats.  1897,  p.  231.)  As  the  constitutionality  of 
the  act  in  the  main  question  in  controversy  here,  it  will  be 
necessary  to  give  the  sections  of  the  act  herein  discussed  in 
full.    The  sections  material  are  as  follows: 

"Section  1.    Every  corporation  doing  business  in  this  state 
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shall  pay,  at  least  once  a  month,  each  and  every  employee  em- 
ployed by  Buch  corporation,  in  transacting  or  carrying  on  its 
business,  or  in  the  performance  of  labor  for  it,  the  wages 
earned  by  such  employee  during  the  preceding  month ;  pro- 
vided, however,  that  if  at  the  time  of  payment  any  employee 
shall  be  absent,  or  not  engaged  in  his  usual  employment,  he 
shall  be  entitled  to  said  payment  at  any  time  thereafter  upon 
demand. 

"Sec.  2.  A  violation  of  any  of  the  provisions  of  section  1 
of  this  act  shall  entitle  each  of  the  said  employees  to  a  lien  on 
all  the  property  of  said  corporation  for  the  amount  of  their 
wages,  which  lien  shedl  take  preference  over  all  other  liens, 
except  duly  recorded  mortgages  or  deeds  of  trust ;  and  in  any 
action  to  recover  the  amount  of  such  wages,  or  to  enforce 
said  lien,  the  plaintiff  shall  be  entitled  to  a  reasonable  attor- 
ney's fee,  to  be  fixed  by  the  court,  and  which  shdl  form  part 
of  the  judgment  in  said  action,  and  shall  also  be  entitled  to 
an  attachment  against  said  property.  An  unrecorded  deed 
shall  be  no  defense  to  such  actions. 

"Sec.  3.  That  on  the  trial  of  any  action  against  such  cor- 
poration for  a  violation  of  the  provisions  of  this  act,  such 
corporation  shall  not  be  allowed  to  set  up  any  defense  for  a 
failure  to  pay  monthly  any  employee  engaged  in  transacting 
or  carrying  on  its  business  the  wages  earned  by  such  em- 
ployee during  the  preceding  month,  other  than  the  fact  that 
such  wages  were  not  earned,  except  a  valid  assignment  of 
such  wages,  a  setoff  or  counterclaim  against  the  same,  or  the 
absence  of  such  employee  from  his  usual  employment  at  the 
time  of  the  payment  of  the  wages  so  earned  by  him 

"Sec.  5.  No  corporation  shall  require,  and  no  employee 
of  such  corporation  shall  make,  any  agreement  to  accept 
wages  at  longer  periods  than  as  provided  in  this  act  as  a  con- 
dition of  employment. 

"Sec.  6.  All  wages  earned  by  any  employee  engaged  in  the 
service  of  any  corporation  in  this  state  shall  be  paid  in  lawful 
moneys  of  the  United  States,  or  in  checks  negotiable  at  face 
value  on  demand. 

"Sec.  7.  Any  corporation  violating  any  of  the  provisions 
of  this  act  shall  be  subject  to  a  fine  not  exceeding  one  hun- 
dred dollars,  or  less  than  fifty  dollars,  for  each  violation,  the 
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same  to  be  imposed  by  any  court  in  this  state  having  jurisdic- 
tion of  offenses  in  which  the  penalty  does  not  exceed  a  fine  of 
one  hundred  dollars;  said  fine  to  be  paid,  by  the  judge  or 
magistrate  before  whom  a  recovery  may  be  had  under  the 
provisions  of  this  act,  into  the  general  fund  of  the  treasury 
of  the  county  in  which  said  conviction  may  be  had." 

The  plaintiff  claims  the  benefit  of  the  provisions  of  said  act 
applicable  to  this  case,  and  the  defendants  contest  the  said 
provisions  and  every  part  of  said  act  as  being  unconstitu- 
tional. The  statute  is  said  to  contravene  the  following  pro- 
visions of  the  constitution  of  the  state:  1.  "No  person  shall 
be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law"  (Const.,  art.  I,  sec.  1,  subd.  13) ;  2.  "Nor  shall  any 
citizen,  or  class  of  citizens,  be  granted  privileges  or  immuni- 
ties which,  upon  the  same  terms,  shall  not  be  granted  to  all 
citizens"  (Const.,  art.  I,  sec.  1,  subd.  21) ;  3.  "All  laws  of  a 
general  nature  shall  have  a  uniform  operation"  (Const.,  art. 
I,  see.  1,'subd.  11) ;  4.  Section  25,  article  IV,  providing  that 
the  legislature  shall  not  pass  local  or  special  laws  in  the  fol- 
lowing cases:  "3.  Regulating  the  practice  of  courts  of  jus- 
tice; ....  24.  Authorizing  the  creation,  extension,  or  im- 
pairing of  liens; 33.  In  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable" ;  5.  Fourteenth  amendment 
to  the  constitution  of  the  United  (States:  "Nor  shall  any 
state  deny  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  In  the  decision  of  this  case  the  constitu- 
tionality of  the  sections  of  the  statute  herein  set  forth  is  nec- 
essarily involved,  and  it  is  with  a  deep  sense  of  the  import- 
ance of  the  subject  that  we  enter  upon  its  discussion.  We 
must  determine  whether  the  law-msiwing  power  of  the  state 
has  in  this  instance  gone  beyond  the  limits  of  the  constitu- 
tion adopted  by  the  people.  This  is  always  a  question  of 
great  delicacy  and  one  which  this  court  approaches  with  re- 
luctance, but  one  in  which  the  duty  of  the  court  is  plain  and 
which  must  be  met  squarely  when  presented.  The  same  con- 
stitution that  lays  down  the  fundamental  law  of  our  state  and 
prohibits  legislation  from  going  outside  the  powers  and  limi- 
tations therein  contained  created  the  courts,  and  provided 
that  they  should  stand  as  guardians  of  the  people  and  lay 
their  restraining  hands  upon  the  legislature  in  all  cases  where 
it  has  plainly  violated  the  provisions  of  the  people's  charter 
of  rights. 
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It  will  be  observed  that  the  act  in  question  applies  only  to 
two  classes  of  persons :  1.  Corporations  doing  busineeB  in  this 
state,  and  not  to  corporations  of  any  other  class ;  2.  To  labor- 
ers performing  labor  for  such  corporations.  It  does  not  apply 
to  the  thousands  of  laborers  who  may  be  employed  by  indi- 
viduals or  copartnerships  in  the  many  and  varied  industries 
of  the  state.  The  word  "corporation"  in  the  act  means  those 
artificial  persons  created  and  existing  under  the  laws  of  this 
or  some  other  state;  but  the  word  "corporation,"  as  to  the 
rights  of  defendants,  must  be  treated  as  though  it  means  the 
name  of  all  the  individuals  who  are  members  of  the  corpora- 
tion. It  has  long  been  settled  that  the  word  "person,"  within 
the  meaning  of  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  applies  to  a  corporation.  (DougloMi  v. 
Pacific  etc,  S.  S,  Co.,  4  Cal.  306;  Pasadena  v,  Stimson,  91  Cal. 
248;  Santa  Clara  County  v.  Southern  Pac.  R.  R.,  118  U.  S. 
394;  Pembina  Min.  Co.  v.  Pennsylvania,  125  U.  S.  181, 189; 
Missouri  Pac.  Ry.  v.  Mackey,  127  U.  S.  205;  Oulfetc.  Ry. 
Co.  V.  Ellis,  165  U.  S.  154.) 

The  rule  is  admirably  stated  m  the  Railway  Tax  Cases,  13 
Fed.  Rep.  743,  as  follows :  "Private  corporations  are,  it  is  true, 
artificial  persons,  but,  with  the  exception  of  a  sole  corpora- 
tion, with  which  we  .are  not  concerned,  they  consist  of  aggre- 
gations of  individuals  united  for  some  legitimate  business. 
In  this  state,  they  are  formed  under  general  laws,  and  the 
Civil  Code  provides  that  they  'may  be  formed  for  any  pur- 
pose for  which  individuals  may  lawfully  associate  them- 
selves.' Any  five  or  more  persons  may,  by  voluntary  associa- 
tion, form  themselves  into  a  corporation.  And,  as  a  matter 
of  fact,  nearly  all  enterprises  in  this  state  requiring  for  their 
execution  and  expenditure  of  large  capital  are  undertaken  by 
corporations.  It  would  be  a  most  singular  result  if  a  consti- 
tutional provision  intended  for  the  protection  of  every  person 
against  partial  and  discriminating  legislation  by  the  states 
should  cease  to  exert  such  protection  the  moment  the  person 
becomes  a  member  of  a  corporation.  We  cannot  accept  such 
a  conclusion.  On  the  contrary,  we  think  it  is  well  estab- 
lished by  numerous  adjudications  of  the  supreme  courts  of 
the  several  states  that  whenever  a  provision  of  the  constitu- 
tion or  of  a  law  guarantees  to  persons  the  enjoyment  of  prop- 
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erty,  or  affords  to  them  means  for  its  protection,  or  prohibits 
legislation  injuriously  affecting  it,  the  benefits  of  the  provis- 
ion extend  to  corporations,  and  that  the  courts  will  always 
look  beyond  the  name  of  the  artificial  being  to  the  Individ- 
uals  whom  it  represents." 

The  case  was  afterward  taken  to  the  supreme  court  of  the 
United  States  (Railway  Tax  Cases,  118  U.  S.  396),  and  on 
the  opening  of  court,  before  argument,  the  chief  justice  said : 
''The  court  does  not  wish  to  hear  argument  on  the  question 
whether  the  provision  in  the  fourteenth  amendment  to  the 
constitution  which  forbids  a  state  to  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the  laws  applies  to 
these  corporations.  We  are  all  of  opinion  that  it  does."  In 
discussing  the  provisions  of  the  statute  in  question  it  will, 
therefore,  be  regarded  as  settled  that  the  word  "corporation" 
refers  to  the  members  who  constitute  the  corporation,  and 
thatthe  rights  of  a  corporation  are  to  be  measuredby  the  same 
laws  as  the  rights  of  a  person.  The  law  should  be  made  for 
all  alike,  for  the  rich  as  well  as  the  poor,  for  the  corporation 
as  well  as  the  laborer.  In  Cooley  on  Constitutional  Limita- 
tions, sixth  edition,  page  483,  it  is  said:  ''But  everyone  has 
a  right  to  demand  that  he  be  governed  by  general  rules,  and 
a  special  statute  which,  without  his  consent,  singles  his  case 
out  as  one  to  be  regulated  by  a  different  law  from  that  which 
is  applied  in  all  similar  cases  would  not  be  legitimate  legislar 
tion,  but  would  be  such  an  arbitrary  mandate  as  is  not  within 
the  province  of  free  governments.  Those  who  make  the  laws 
are  to  govern  by  promulgated  established  laws,  not  to  be 
varied  in  particular  cases,  but  to  have  one  rule  for  rich  and 
poor,  for  the  favorite  at  court  and  the  countryman  at  plough. 
This  is  a  maxim  in  constitutional  law,  and  by  it  we  may  test 
the  authority  and  binding  force  of  legislative  enactments." 
In  Wally  v.  Kennedy,  2  Yerg.  554,  24  Am.  Dec.  511,  it  is 
said :  ''The  rights  of  every  individual  must  stand  or  fall  by 
the  same  rule  or  law  that  governs  every  other  member  of  the 
body  politic,  or  land,  under  similar  circumstances ;  and  every 
partial  or  private  law  which  directly  proposes  to  destroy  or 
affect  individual  rights,  or  does  the  same  thing  by  affording 
remedies  leading  to  similar  consequences,  is  unconstitutional 
and  void.    Were  it  otherwise,  odious  individuals  and  corpora- 
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tions  would  be  governed  by  one  law,  the  mass  of  the  com- 
munity and  those  who  made  the  law  by  another,  whereas  the 
like  general  law  affecting  the  whole  community  equally  could 
not  have  been  passed."  Applying  these  principles  to  this  act, 
it  is  clearly  unconstitutional.  It  gives  a  first  lien  to  laborers 
for  the  amount  due  them  from  corporations  doing  business  in 
this  state  upon  all  the  real  and  personal  property  of  such  cor- 
porations, and  does  not  even  require  any  description  of  the 
property  or  notice  in  any  manner  in  order  to  make  such  lien 
valid.  It  seems  to  give  the  laborer  the  right  to  an  attachment 
against  the  property  of  the  corporation  without  requiring 
him  to  make  the  affidavit  and  file  the  undertaking  required 
of  all  other  persons  in  order  to  procure  such  attachment.  It 
does  not  give  this  lien  to  any  other  class  of  laborers.  The 
thousands  of  laborers  for  individuals  or  copartnerships  in  the 
like  employment  do  not  have  the  benefit  of  it.  The  laborer 
toiling  at  the  same  kind  of  labor,  felling  the  forest,  tilling  the 
soil,  or  digging  in  the  bowels  of  the  earth,  has  no  such  lien  if 
he  is  not  working  for  a  corporation  doing  business  in  this 
state.  The  lien  attaches  to  the  property  of  such  corporation, 
but  not  to  the  property  of  an  individual  under  precisely  the 
same  circumstances.  Under  general  law,  liens  are  given  to 
all  mechanics,  artisans,  laborers,  or  materialmen,  and  against 
all  persons  and  corporations.  Under  the  present  statute,  a 
lien  is  given  to  laborers  performing  labor  for  the  particular 
corporations  named.  All  other  persons  in  the  state,  after 
obtaining  an  ordinary  money  judgment,  must  enforce  it  by 
the  writ  of  execution,  but  laborers  for  such  corporations  un- 
der this  statute  have  the  right  to  have  the  court  declare  the 
amount  found  due  them  a  lien  on  all  the  property  of  the  cor- 
poration, which  shall  take  preference  over  all  other  liens  ex- 
cept recorded  mortgages  and  deeds  of  trust.  The  grocer  who, 
perhaps,  lias  furnished  the  corporation  the  food  with  which 
the  laborer  has  fed  his  wife  and  children  may  have  attached 
the  property  of  the  corporation  for  the  purpose  of  securing 
himself,  but  the  laborer's  lien  by  the  mighty  hand  of  this 
statute  at  once  sweeps  it  away.  The  materialman  or  con- 
tractor who  has  furnished  the  material  for  or  constructed  a 
building  for  the  oorporalion,  and  who  lias  filed  his  notice  of 
lion  as  provided  in  the  Code  of  Civil  Proi  edure,  and  who  may 
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have  secured  a  judgment  thereon,  must  stand  by  and  see  his 
Hen  destroyed  by  a  decree  of  court  in  favor  of  laborers  who 
performed  labor  for  the  corporation  since  his  hen  attached. 
The  judgment  creditor  who  has  procured  a  judgment  and 
had  it  regularly  docketed,  and  who  is  resting  securely  under 
the  provisions  of  the  Code  of  Civil  Procedure  of  this  state 
making  his  judgment  a  lien  upon  all  the  real  estate  of  the 
judgment  debtor,  is  surprised  to  find  his  lien  destroyed  by  a 
decree  in  favor  of  one  who  has  performed  labor  for  the  corpo- 
ration long  since  his  lien  attached.  The  corporation  may 
have  delivered  a  large  amount  of  personal  property  by  way 
of  pledge  to  secure  a  loan,  and  the  money  may  have  been 
used  in  paying  the  laborers  employed  by  the  corporation,  and 
yet,  under  this  statute,  the  court  must  declare  the  amount 
due  laborers  a  prior  lien  as  against  the  pledgee  who  has  actual 
possession  of  the  property  pledged.  The  statute  gives  the 
laborer  a  right,  in  case  he  recovers  judgment,  to  recover  at- 
torneys* fees,  which  become  a  part  of  the  judgment.  No 
other  class  of  laborers  or  persons  are  given  the  right  to  recover 
Attorneys'  fees  except  by  virtue  of  a  contract  OT  by  virtue  of 
a  general  statute.  The  corporation  is  prohibited  from  setting 
up  any  defense  to  the  action  except  some  two  or  three.  Mat- 
ters which  might  be  pleaded  as  a  defense  by  all  other  persons 
in  the  state  are  not  allowed  to  be  so  pleaded  by  the  corpora- 
ton.  If  the  legslature  could  deprive  the  corporation  of  some 
of  the  defenses  which  other  litigants  on  like  terms  are  al- 
lowed, it  could,  by  a  Draconian  edict,  deprive  it  of  all  of 
them  and  say  at  once  that  the  corporation  should  make  no 
defense  whatever  to  the  action.  The  corporation  and  the 
laborer  are  prohibited  from  making  any  contract  whereby 
wages  are  to  become  due  for  a  longer  period  than  one  month 
as  a  condition  of  employment,  or  by  which  the  laborer  is  to 
be  paid  in  anything  except  money  or  negotiable  checks.  The 
working  man  of  intelligence  is  treated  as  an  imbecile.  Being 
over  twenty-one  years  of  age,  and  not  a  lunatic  or  insane,  he 
is  deprived  of  the  right  to  make  a  contract  as  to  the  time 
when  his  wages  shall  become  due.  Being  of  sound  mind  and 
knowing  the  value  of  a  horse,  he  is  not  allowed  to  make  an 
agreement  with  the  corporation  that  he  will  work  sixty  days 
and  take  the  horse  in  payment.  Business  might  be  .siu*h  that 
a  corporation  could  not  possibly  pay  wages  without  getting 
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laborers  who  were  willing  to  wait  for  their  wages  until  the 
corporation  could  get  money  with  which  to  pay  them  by 
marketing  its  products.  The  laborer  might  be  interested  in 
the  corporation,  or  for  some  reason  willing  to  wait  until  the 
corporation  could  pay  him.  Yet  the  parties,  being  able  to 
contract  and  willing  to  contract,  and  desiring  for  the  good  of 
each  other  to  contract,  are  by  this  statute  forbidden  to  do  so. 
Not  only  this,  but  the  corporation  shall  be  subject  to  a  fine  of 
not  less  than  fifty  dollars  for  each  violation  of  the  statute.  A 
corporation  employing  a  thousand  men  and  sued  by  each 
could  not  defend  the  suits  without  being  limited  in  its  de- 
fenses to  those  named  in  the  statute,  and  being  subject  to  a 
reasonable  attorney's  fee  in  each  case.  In  case  it  made  a  con* 
tract  with  the  thousand  men  by  which  they  agreed  to  wOTk 
for  it  three  months  for  one  hundred  dollars  each,  they  ecmld 
bring  suit  and  recover  before  the  end  of  the  three  months 
and  each  recover  an  attorney's  fee,  making  a  thousand  attor- 
neys' fees,  and  the  corporation  would  be  subject  to  one  thou* 
sand  fines  of  one  hundred  dollars  each,  making  the  modest 
sum  of  one  hundred  thousand  dollars  in  fines,  or  perhaps  the 
magistrate  might  in  his  discretion  make  the  fine  fifty  dollars 
in  each  case  and  thus  reduce  it  to  fifty  thousand  dollars.  We 
might  enumerate  many  other  infirmities  in  the  statute^  but 
the  above  are  sufficient  to  destroy  it.  It  is  probably  unneces- 
sary in  this  opinion  to  discuss  separately  the  constitutional 
objections  herein  briefly  pointed  out.  In  Ex  parte  Kuback, 
86  Cal.  275,  20  Am.  St.  Rep.  226,  it  appeared  Aat  the  peti- 
tioner had  been  arrested  for  the  violation  of  an  ordinance  of 
the  city  of  Los  Angeles  making  it  a  misdemeanor  for  any 
contractor  to  make  an  agreement  to  pay  any  laborer  for  any 
labor  in  excess  of  eight  hours  in  any  one  day.  This  court,  in 
discharging  the  petitioner,  said:  '^It  is  claimed  in  support  of 
the  petition  that  this  ordinance  was  unconstitutional  and 
void.  We  think  this  objection  is  well  taken.  It  is  smply  an 
attempt  to  prevent  certain  parties  from  employing  others  in 
a  lawful  business  and  paying  them  for  their  services,  and  is  a 
direct  infringement  of  the  right  of  such  persons  to  make  and 
enforce  their  contracts.  If  the  services  to  be  performed  were 
unlawful  or  against  public  policy,  or  the  employment  were 
such  as  might  be  unfit  for  certain  persons,  as,  for  example, 
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females,  or  infants,  the  ordinance  might  be  upheld  as  a  san- 
itary or  police  regulation,  but  we  cannot  conceive  of  any 
theory  upon  which  a  city  would  be  justified  in  making  it  a 
misdemeanor  for  one  of  its  citizens  to  contract  with  another 
for  services  to  be  rendered  because  the  contract  is  that  he  shall 
work  more  than  a  limited  number  of  hours  per  day."  Stat- 
utes similar  to  the  one  under  discussion  have  been  frequently 
passed  by  the  legislatures  of  sister  states  and  as  frequently  de- 
clared unconstitutional  by  the  courts.  The  legislature  of 
Pennsylvania,  in  June,  1881,  passed  what  was  known  as  the 
"store  order  act,"  and  under  its  provisions  all  laborers  em- 
ployed by  firms,  corporations,  or  persons  engaged  in  the  busi- 
ness of  manufacturing  must  be  paid  in  cash  and  can  make 
no  agreement  by  which  their  labor  shall  be  paid  for  in  any 
goods  or  store  orders. 

The  supreme  court  of  the  state  in  Oodcharles  v.  Wigeman, 
113  Pa.  St.  437,  held  the  act  unconstitutional  and  in  the  opin- 
ion said:  "The  first,  second,  third,  and  fourth  sections  of 
the  act  of  June  29,  1881,  are  utterly  unconstitutional  and 
void,  inasmuch  as  by  them  an  attempt  has  been  made  by  the 
legislature  to  do  what  in  this  country  cannot  be  done;  that  is, 
to  prevent  persons  who  are  sui  juris  from  making  their  own 
contracts.  The  act  is  an  infringement  alike  of  the  right  of 
the  employer  and  the  employee ;  more  than  that,  it  is  an  in- 
sulting attempt  to  put  the  laborer  under  a  legislative  tutelage 
which  is  not  only  degrading  to  his  manhood  but  subversive 
of  his  rights  as  a  citizen  of  the  United  States.  He  may  sell 
his  labor  for  what  he  thinks  best,  whether  money  or  goods, 
just  as  his  employer  may  sell  his  iron  or  coal,  and  any  and 
every  law  that  proposes  to  prevent  him  from  so  doing  is  an 
infringement  of  his  constitutional  privileges  and  conse- 
quently vicious  and  void." 

In  1887,  the  legislature  of  the  state  of  West  Virginia 
passed  an  act  declaring  that  all  persons  engaged  in  mining 
coal  or  other  minerals,  or  in  manufacturing  them,  should  not 
issue  for  the  payment  of  labor  certain  orders  therein  de- 
scribed. The  supreme  court  of  the  state  in  State  v.  Ooodwill, 
33  W.  Va.  179,  45  Am.  St.  Rep.  883,  declared  the  law  uncon- 
stitutional and  in  the  opinion  said:  "The  property  which 
every  man  has  in  his  own  labor,  as  is  the  original  foundation 
of  all  other  property,  so  it  is  the  most  sacred  and  inviolable. 
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The  patrimony  of  the  poor  man  lies  in  the  strength  and  dex- 
terity of  his  own  hands ;  and  to  hinder  him  from  employing 
these  in  what  manner  he  may  think  proper,  without  injury 
to  his  neighbor,  is  a  plain  violation  of  this  most  sacred  prop- 
erty. It  is  equally  an  encroachment  both  upon  the  just  lib- 
erty and  rights  of  the  workman  and  his  employer,  or  those 
who  might  be  disposed  to  employ  him,  for  the  legislature  to 
interfere  with  the  freedom  of  contract  between  them,  as  such 
interference  hinders  the  one  from  working  at  what  he  thinks 
proper,  and  at  the  same  time  prevents  the  other  from  employ- 
ing whom  he  chooses But  we  are  aware  of  no  well- 
considered  case  in  which  a  statute  has  been  upheld  that  un- 
dertook to  regulate  the  dealings  between  employer  and  em- 
ployee, even  in  this  class  of  occupations;  much  less  in  cases 
that  are  not  impressed  with  a  public  trust  or  duty."  This 
case  was  immediately  followed  by  State  v.  Fire  Creek  etc,  Co., 
83  W.  Va.  188;  25  Am.  St.  Rep.  891,  in  which,  on  the  same 
reasoning,  a  statute  of  the  state  making  it  unlawful  for  any 
person,  firm,  or  corporation  engaged  in  mining  or  manufac- 
turing to  sell  goods  to  any  employee  at  a  greater  per  cent 
profit  than  like  goods  are  sold  to  others  was  held  unconstitu- 
tional. In  the  opinion  it  is  said :  'That  it  is  an  attempt  to  do 
for  private  citizens,  mider  no  physical  or  mental  disabilities, 
what  they  can  best  do  for  themselves,  is  apparent.  It  selects 
miners  and  manufacturers  as  a  class,  and  denies  to  them  priv- 
ileges which  are  not  only  proper  and  legitimate  in  them- 
selves, but  also  to  some  extent  necessary  and  unavoidable  in 
the  conduct  of  business;  privileges  which  concern  private  af- 
fairs solely,  and  which  are  enjoyed  by  all  other  classes  of  citi- 
zens." The  general  assembly  of  Massachusetts  passed  an  act 
providing  that  no  employer  should  impose  a  fine  upon  or 
withhold  the  wages  of  an  employee  engaged  in  weaving,  for 
imperfections  that  may  arise  during  the  process  of  weaving. 
This  act  was  pronounced  unconstitutional  in  an  able  opinion 
of  the  supreme  court  of  the  state.  (Commonwealth  v.  Perry, 
155  Mass.  117;  31  Am.  St.  Rep.  533.) 

The  Revised  Statutes  of  Missouri  in  1889  made  it  unlawful 
for  any  corporation,  firm,  or  person  engaged  in  mining  to 
issue  in  payment  of  wages  any  order  or  check  payable  other- 
wise than  in  money  unless  the  same  was  negotiable  or  re- 
deemable at  its  face  value  in  cash  or  goods  at  the  option  of 
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the  holder.  .  The  supreme  court  of  the  state,  in  State  v. 
Loomis,  115  Mo.  307,  held  the  statute  unconstitutional.  The 
legislature  of  the  state  of  Illinois  in  1883  passed  a.  statute 
requiring  that  owners  and  operators  of  coal  mines  in  the  state 
should  weigh  the  coal  at  the  mines,  and  that  all  contracts 
with  laborers  by  which  the  weighing  of  coal  at  the  mines 
shall  be  dispensed  with  shall  be  void.  The  statute  was  held 
unconstitutional  in  Millett  v.  People,  117  111.  295 ;  57  Am. 
Rep.  869.  The  same  rule  has  been  followed  by  the  same 
court  in  regard  to  similar  statutes  as  to  "truck  stores"  {Frorer 
V.  People,  141  111.  171)  ;  as  to  an  act  for  the  weekly  payment 
of  wages  by  corporations.  {Braceville  Coal  Co.  v.  People, 
147  lU.  66;  37  Am.  St.  Rep.  206.) 

The  legislature  of  Texas  provided  by  statute  that  a  railroad 
company  refusing  to  pay  an  employee  within  fifteen  days 
after  demand  shall  be  liable  to  such  employee  in  a  sum  equal 
to  twenty  per  cent  on  the  amount  due.  The  statute  was  held 
unconstitutional.  (San  Antonio  etc.  Ry.  Co.  v.  Wilson  (Tex. 
App.,  June  15,  1892),  19  S.  W.  Rep.  910.)  In  the  opinion 
it  is  said:  "If  the  legislature  desires  to  interfere  at  all  in  the 
enforcement  of  labor  claims,  it  must  do  so  by  laws  equal  in 
their  operation,  and  protecting  alike  the  interest  of  the  em- 
ployer and  employee,  for  the  law  knows  no  favorites." 

The  supreme  court  of  Nebraska,  in  Atchison  etc.  Ry.  Co.  v. 
Baty,  6  iJeb.  37,  29  Am.  Rep.  356,  held  unconstitutional  a 
statute  of  1867  giving  owners  of  livestock  double  the  value  of 
such  property  injured  or  destroyed  on  a  railroad  track. 

In  Michigan,  a  statute  was  passed  in  1885  authorizing  the 
taxing  of  an  attorney's  fee  of  twenty-five  dollars  in  actions 
against  a  railroad  company  for  damages  for  cattle  killed,  and 
the  supreme  court  of  the  state  held  it  unconstitutiond. 
{Wilder  v.  Chicago  etc.  Ry.  Co.,  70  Mich.  382.)  And  the 
supreme  court  of  Arkansas  held  a  similar  statute  of  that 
state  unconstitutional  (St.  Louis  etc.  Ry.  Co.  v.  Willianfis,  49 
Ark.  492) ;  and  the  same  ruling  was  made  on  a  similar 
statute  by  the  supreme  court  of  the  state  of  Washington 
(Joliffe  V.  Brown,  14  Wash.  155;  53  Am.  St.  Rep.  868) ;  and 
by  the  supreme  court  of  Ohio  (Coal  Co.  v.  Rosser,  53  Ohio, 
12-24;  53  Am.  St.  Rep.  622.)  Cases  almost  without  number 
could  be  cited  to  the  same  general  effect.  Among  others,  see 
Dwrkee  v.  Janesville,  28  Wis.  464;  9  Am.  Rep.  500;  Grand 
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Rapids  Chair  Co,  v.  Runnells,  77  Mich.  104 ;  South  &  North 
Alabama  R.  R,  Co,  v,  Morris,  65  Ala.  193;  Chicago  etc.  R.  /2. 
Co.  V.  Moss,  60  Miss.  641-52 ;  Denver  etc.  Ry,  Co.  v.  OuteaU, 
2  Colo.  App.  395. 

This  court  in  Bank  held  that  a  statute  of  the  state  prohibit- 
ing bakers  from  following  their  vocation  between  the  hours 
of  6  o'clock  P.'  M.  on  Saturday  and  6  P.  M.  on  Sundays  was 
a  specid  law  and  void.  (Ex  parte  Westerfield,  55  Cal.  551; 
36  Am.  Rep.  47.)  And  the  same  was  held  as  to  a  similar 
statute  in  relation  to  barbers.  (Ex  parte  Jentzsch,  112  Cal. 
469.) 

The  question  is  very  ably  considered  and  would  seem  to  be 
finally  put  to  rest  by  the  supreme  court  of  the  United  States 
in  Gulf  etc,  Ry.  Co.  v.  Ellis,  165  U.  S.  150.  The  statute  of 
the  state  of  Texas  allowing  owners  of  stock  killed  by  a  rail- 
way corporation  ten  dollars  attorney's  fees  as  additional  costs 
was  held  unconstitutional.  In  the  opinion  it  is  said:  "The 
act  singles  out  a  certain  class  of  debtors  and  punishes  them, 
when  for  like  delinquencies  it  punishes  no  others.  They  are 
not  treated  as  other  debtors  or  equally  with  other  debtors. 
They  cannot  appeal  to  the  courts  as  other  litigants  under  like 
conditions  and  with  like  protection.  If  litigation  terminates 
adversely  to  them,  they  are  mulcted  in  the  attorney's  fees  of 
the  successful  plaintiff;  if  it  terminates  in  their  favor,  they 
recover  no  attorney's  fees They  do  not  stand  equal  be- 
fore the  law.  They  do  not  receive  its  equal  protection."  The 
reasoning  of  the  highest  court  in  the  land  in  the  case  cited  ap- 
plies to  this  case.  There  is  no  reason  why  a  different  rule  as 
to  defenses  that  may  be  pleaded  and  proven  and  as  to  the 
nature  of  the  lien  of  a  judgment  should  obtain  against  a 
corporation  than  that  which  applies  to  other  litigants.  In 
Cullen  V.  Olendora  Water  Cb.,  113  Cal.  503,  it  was  held  that 
a  part  of  the  fourth  section  of  the  act  generally  known  as 
the  Wright  act,  which  provided  that,  in  a  proceeding  to  con- 
firm the  organization  and  bonds  of  an  irrigation  district,  "a 
motion  for  a  new  trial  must  be  made  upon  the  minutes  of  the 
court,'*  was  a  special  law  regulating  the  practice  of  courts  of 
justice  and  unconstitutional.  In  Pasadena  v.  Stimson,  91 
Cal.  238,  it  was  held  that  section  870  of  the  municipal  cor- 
poration act  of  1883,  requiring  cities  of  the  fifth  and  sixth 
classes  to  make  an  effort  to  agree  before  instituting  condemna- 
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tion  proceedings,  was  unconstitutional.  And  so  in  the  late 
case  of  Tulare  v,  Hevren,  126  Cal.  226,  this  court  held  that 
that  portion  of  the  general  act  of  the  state  in  regard  to  mu- 
nicipal corporations,  by  which  it  is  provided  that  in  mu- 
nicipal corporations  of  the  fifth  class  courts  shall  take  ju- 
dicial notice  of  all  ordinances  of  the  municipality,  was  un- 
constitutional. It  is  claimed  that  corporations  are  a  class 
and  that  classifications  can  be  made,  and  that  a  law  is  not  un- 
constitutional if  it  affects  all  of  a  class.  While  this  is  true, 
yet  the  classification  must  be  founded  upon  differences  either 
defined  by  the  constitution  or  natural,  or  which  will  suggest 
a  reason  which  might  naturally  be  held  to  justify  the  di- 
versity of  legislation.  (Darcy  v.  Mayor  etc,  104  Cal.  645 ; 
State  V,  Hammer,  42  N.  J.  L.  439 ;  Cooley  on  Constitutional 
Limitations,  6th  ed.,  484.)  Arbitrary  selection  can  never 
be  justified  by  calling  it  classification.  (Gulf  etc,  Ry,  Co.  v. 
Ellis,  165  U.  S.  159.)  In  this  case  there  can  be  no  reason 
why  a  corporation  doing  business  in  this  state  should  have  its 
property  subjected  to  a  lien,  unless  the  property  of  other  per- 
sons in  the  state  under  like  circumstances  is  subject  to  the 
same  kind  of  a  lien,  or  why  such  corporations  should  be  pro- 
hibited from  making  defenses  which  all  other  persons  in  the 
state  may  make,  or  why  such  corporations  should  pay  attor- 
neys' fees  or  fines  in  an  ordinary  action  at  law  while  all  other 
persons  under  like  circumstances  are  exempt  from  such  at- 
torney's fees  and  fines,  or  why  such  corporation  cannot  create 
valid  liens  upon  its  property  other  than  by  a  deed  or  mort- 
gage duly  recorded  while  all  other  persons  in  the  state  may 
do  so,  or  why  such  corporations  shall  be  denied  the  privilege 
of  making  a  contract  as  to  the  manner  of  payment  of  its 
employees  while  all  other  persons  in  the  state  who  are  over 
twenty-one  years  of  age  and  not  incompetent  may  do  so,  or 
why  laborers  cannot  make  a  valid  contract  as  to  the  time 
when  their  wages  shall  become  due,  or  the  kind  of  property 
or  money  in  which  they  shall  be  paid.  It  is  said  that  cor- 
portions  being  the  creatures  of  the  state,  and  deriving  their 
powers  from  their  charters,  the  same  power  that  created  them 
may  alter  or  amend  their  charters  or  deprive  them  of  rights 
originally  given  them.  This  is  true  as  to  certain  purposes, 
but  the  legislature  cannot,  after  creating  a  corporation  and 
CXXVII.  Cal.— 2 


18  Johnson  v.  Goodyear  Mining  Co.     [127  Cal. 

while  it  exists,  deprive  it  of  the  rights  guaranteed  to  it  by  the 
federal  constitution,  nor  deprive  it  of  its  right  to  resort  to 
the  courts  of  law,  nor  take  its  property  without  due  prooeBS 
of  law,  nor  subject  it  to  unequal  and  oppressive  burdens,  nor 
deprive  it  of  the  equal  protection  of  the  laws.  (Maine  etc. 
R.  R.  Co,  V,  Maine,  96  U.  S.  499;  Sinking  Fund  Cases,  96  U. 
8.  700;  Railroad  Tax  Cases,  13  Fed.  Rep.  754,  755;  Detroit 
V.  Detroit  etc.  Plank  Road  Co.,  43  Mich.  140-47.) 

But  the  act  in  question  applies  not  only  to  the  corporations 
existing  under  the  laws  of  this  state,  but  to  all  other  corpora- 
tions doing  business  in  this  state  and  in  no  wise  indebted  to 
the  state  for  their  charters.  Surely,  the  legislature  of  this 
state  could  not  alter,  amend,  or  repeal  the  charter  of  a  cor- 
poration existing  under  the  laws  of  another  state.  Counsel 
for  respondent  states  that  similar  statutes  have  been  upheld 
in  Shaffer  v.  Union  etc.  Co.,  55  Md.  74,  State  v.  Peel  Splint 
Coal  Co.,  36  W.  Va.  802,  and  Hancock  v.  Yaden,  121  Ind. 
866,  16  Am.  St.  Rep.  296. 

The  statute  upheld  in  Shaffer  v.  Union  etc.  Co.,  supra,  was 
one  which  provided  that  every  corporation  engaged  in  manu- 
facturing or  in  operating  a  railroad  in  a  certain  county  and 
employing  ten  hands  or  more  should  pay  its  employees  the 
full  amounts  of  their  wages  in  legal  tender  money  of  the 
United  States,  and  that  every  contract  for  the  payment  of 
such  wages  in  any  other  manner  be  null  and  void.  The 
ground  upon  which  the  act  was  upheld  was  that  the  legisla- 
ture had  the  right  to  alter  or  amend  the  corporate  charter. 
It  is  evident,  in  view  of  the  authorities  hereinbefore  cited, 
that  the  ruling  upon  such  ground  was  clearly  incorrect.  The 
decision  cannot  be  regarded  as  of  much  value  as  a  contribu- 
tion to  jurisprudence,  and  an  examination  of  the  authorities 
therein  cited  does  not  support  it. 

The  case  of  State  v.  Peel  Splint  Coal  Co.,  supra,  upheld 
the  validity  of  two  statutes  of  West  Virginia,  one  prohibiting 
the  payment  of  employees  in  paper  redeemable  otherwise  than 
in  lawful  money,  and  the  other  prescribing  a  certian  method 
for  weighing  coal  at  the  mouth  of  a  mine.  The  court  con- 
sisted of  four  judges,  and  two  of  the  four  can  affirm  a  judg- 
ment. The  judgment  was  affirmed  by  two  judges,  and  two 
dissented.  The  opinion  of  the  two  affirming  the  judgment, 
while  lengthy,  is  not  convincing. 
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The  decision  appears  to  have  been  based  upon  practically 
the  same  reasoning  as  the  Maryland  case,  that,  the  corpora- 
tion being  a  creature  of  the  legislature  and  having  a  license 
under  the  state,  the  legislature  could  practically  deprive  it  of 
any  rights.  In  view  of  the  fact  that  the  opinion  is  in  direct 
conflict  with  the  two  previous  decisions  of  the  same  state, 
and  is  the  opinion  of  two  judges  as  against  two  others  of  the 
same  court,  it  cannot  have  weight  here.  It  seems  to  us  that 
anyone  reading  the  able  dissenting  opinions  of  Judge  English 
and  Judge  Brannon  would  be  satisfied  that  the  decision  is 
wrong.  Judge  Brannon,  in  his  dissenting  opinion,  says: 
"If,  upon  the  suggestion  of  a  supposed  or  real  evil,  always 
incident  to  the  transaction  of  all  business,  the  legislature  can 
restrict  lawful  contracts,  in  private  business,  governments  be- 
come not  simply  paternal  but  oppressive  and  tyrannical.  The 
'scrip  act'  would  prevent  the  farmer,  brickmaker,  or  coal 
operator  from  giving  to  his  hands  for  wages  an  order  to  any- 
one for  sugar,  coflFee,  flour,  or  meat — a  great  reversal  in  the 
right  of  contracts  as  used  time  out  of  mind." 

Hancock  v.  Yaden,  supra,  turned  on  the  validity  of  a 
statute  of  Indiana  which  forbade  the  execution  of  contracts 
waiving  the  payment  of  wages  in  money.  The  court  sus- 
tained the  law,  and  the  decision  is  the  most  direct  authority  in 
favor  of  plaintiff's  contention  of  any  he  has  cited.  There  is 
no  authority  cited  in  the  opinion  upon  which  it  can  legally 
stand.  The  court  sustained  the  law  upon  the  ground  "that  it 
protected  and  maintained  the  medium  of  payment  established 
by  the  sovereign  power  of  the  nation."  Even  if  this  be  so, 
it  is  self-evident  that  the  legislature,  in  passing  the  act,  did 
not  have  in  mind  the  protection  of  the  coinage.  The  policy 
of  the  law  in  protecting  the  coin  of  the  country  would  justify 
stringent  laws  against  counterfeiting  or  debasing  it,  but  cer- 
tainly could  not  justify  a  law  that  precludes  persons  from 
agreeing  to  receive  payment  of  their  debts  in  anything  but 
money.  Since  the  submisj^ion  of  this  case  our  attention  has 
also  been  called  by  counsel  for  plaintiff  to  a  decision  of  the 
circuit  court  of  the  United  States  for  the  ninth  circuit  or 
northern  California  in  the  case  of  Skinner  v,  Garnett  Oold 
Min,  Co.,  96  Fed.  Rep.  735,  in  which  this  very  statute  was  up- 
held. While  we  have  the  greatest  respect  for  the  able  judge 
who  wrote  the  opinion,  yet  it  is  not  binding  on  us  as  a 
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precedent,  and  the  reasoning  therein  does  not  convince  us  of 
its  correctness,  nor  in  our  opinion  do  the  authorities  therein 
cited  support  it.  The  learned  judge  refers  to  the  case  of 
Louisville  etc.  R.  R.  Co,  v,  Tennessee  R.  JR.  Commission  etc., 
19  Fed.  Rep.  679.  In  that  case  the  circuit  court  of  the  United 
States  held  unconstitutional  an  act  of  the  legislature  of  the 
state  of  Tennessee  creating  a  railroad  commission  and  mak- 
ing certain  discrimination  against  railroads.  In  the  opinion 
it  is  said:  "Their  general  object  [referring  to  the  provisions 
of  the  fourteenth  amendment]  is  to  secure  to  all  citizens  in 
like  circumstances  an  equality  of  legal  rights  and  to  protect 
minorities  and  other  interests  not  strong  enough  to  protect 
themselves  against  the  aggressions  of  the  majority  to  restrain 
all  injurious  legislation  discriminating  against  persons  and 

property ; to  compel  an  equal  distribution  of  the  burdens 

of  government  upon  every  citizen,  natural  or  corporate,  com- 
ing fairly  within  the  purview  of  the  law,  and  to  give  to  every- 
one an  equal  right  to  invoke  the  remedies  prescribed  by  law 
for  the  redress  of  wrongs  done  either  to  his  person,  reputation, 
or  property."  In  the  opinion  of  the  learned  judge  it  is  fur- 
ther stated  that  the  act  of  March  31,  1891  (Stats.  1891,  p. 
195),  similar  to  the  statute  in  question  relating  to  the  pay- 
ment of  wages  of  laborers  by  corporations,  has  been  construed 
in  Keener  v.  Eagle  Lake  Land  etc,  Co,,  110  Cal.  627,  and 
Ackley  v.  Black  Hawk  etc,  Co,,  112  Cal.  42;  and  that  the  act 
in  question  is  directed  to  the  same  end  as  the  statute  of  1891. 
The  act  was  under  consideration  but  not  passed  upon  as  to 
its  constitutionality  in  either  case.  In  each  case  it  was  held 
that  the  laborers  were  entitled  to  an  ordinary  judgment  such 
as  is  granted  to  other  litigants,  and  in  each  of  the  cases  the 
judgment  of  the  lower  courts  as  to  counsel  fees  and  as  to  the 
judgment  being  declared  a  lien  was  reversed.  In  the  case  in 
110  California  it  is  said  in  conclusion  of  the  opinion :  "That 
portion  of  the  judgment  awarding  counsel  fees,  and  declaring 
that  he  plaintiff  is  entitled  to  a  lien  upon  the  property  of  the 
defendant,  and  directing  a  sale  of  such  property,  is  reversed." 
And  in  the  case  in  112  California  the  same  ruling  was  made 
and  the  same  language  used  in  reversing  the  portion  of  the 
judgment  as  to  counsel  fees  and  declaring  the  judgment  a 
lien.    The  act  of  1891  has,  however,  by  this  court  in  Bank, 
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been  held  unconstitutional  as  special  legislation  in  favor  of  a 
class  and  making  an  arbitrary  classification.  (Slocum  v. 
Bear  Valley  Irr.  Co.,  122  Cal.  555;  68  Am.  St.  Rep.  68.) 

The  court  properly  overruled  the  defendants'  demurrer  to 
the  complaint.  The  allegation  as  to  the  assignment  of  the 
several  causes  of  action  prior  to  the  time  of  the  commence- 
ment of  the  action  to  plaintiff  was  sufficient  when  attacked 
by  general  demurrer.  That  portion  of  the  judgment  in  favor 
of  plaintiff  and  against  the  defendant  corporation  for  five 
thousand  and  thirty-nine  dollars  and  fifty-  seven  cents,  with 
costs,  should  be  affirmed.  The  portion  awarding  the  plaintiff 
four  hundred  dollars  attorneys'  fees,  and  declaring  that  the 
plaintiff  is  entitled  to  a  lien  upon  the  property  of  defendant 
corporation  and  to  have  a  commissioner  appointed  to  sell  the 
pioperty,  should  be  reversed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  that  portion 
of  the  judgment  in  favor  of  plaintiff  and  against  the  defend- 
ant corporation  for  five  thousand  and  thirty-nine  dollars  and 
fifty-seven  cents,  with  costs,  is  affirmed.  The  portion  award- 
ing the  plaintiff  four  hundred  dollars  attorneys'  fees,  and 
declaring  that  the  plaintiff  is  entitled  to  a  lien  upon  the  prop- 
erty of  defendant  corporation  and  to  have  a  commissioner  ap- 
pointed to  sell  the  property,  is  reversed. 

Harrison,  J.,  Garoutte,  J.  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[Sac.  No.  292.    Department  One.— November  21,  1899.] 

WILLIAM  HOLLENBEAK,  Appellant,  v.  JOHN  McCOY 
et  al..  Respondents. 

iNJUironoK — ^Execution  or  Judgment.— An  injunction  will  not  lie  to 
restrain  the  execution  of  a  judgment  upon  grounds  which  were 
available  to  the  defendant  in  the  original  action. 

Id. — Insufficient  Complaint — Judgment  in  Justice's  Ck)UBT — ^Neo- 
LBOT  TO  Apfeai.. — ^A  complaint  for  an  injunction  to  restrain  the 
enforcement  of  a  judgment  in  the  justice's  court,  from  which  it  ap- 
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pears  that  the  grounds  therefor  were  known  to  the  plaintiff  within 
a  week  after  the  verdict  against  him,  and  that  the  plaintiff  negli- 
gently failed  to  avail  himself  of  the  remedy  therefor  by  appeal 
within  the  time  limited  by  law,  does  not  state  a  eauM  of  action 
for  the  interference  of  a  court  of  equity. 

Io.~Pbohise  of  Justice  to  Gbavt  New  Tbial— Postfonbmeiit  of 
Heabino — ^Denial  of  Motion — Insufficient  Excuse. — The  reli- 
ance of  the  plaintiff  in  the  injunction  suit,  as  defendant  in  the  jus- 
tice's court,  upon  the  promise  of  the  justice  to  grant  a  new  trial, 
which  the  plaintiff  in  the  justice's  court  does  not  appear  to  have 
participated  in  or  known,  and  the  postponement  of  the  hearing  of 
the  motion  until  after  the  expiration  of  the  time  for  appeal,  and 
the  final  denial  thereof  by  the  justice,  cannot  excuse  the  neglect 
of  the  defendant  to  appeal  from  the  judgment,  or  entitle  him  to 
relief  in  equity  against  the  judgment. 

APPEAL  fri)m  a  judgment  of  the  Superior  Court  of 
Shasta  County.  Edward  Sweeny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clay  W.  Taylor,  J.  Chadbourne,  and  Francis  Carr,  for  Ap- 
pellant. 

F.  P.  Primm,  and  James  T.  Bojrdi  for  Bespondents. 

HARRISON,  J.— The  plaintiff  was  sued  by  the  defendant 
McCoy  in  the  justice's  court  of  Fall  river  township,  county 
of  Shasta,  for  having  maliciously  caused  his  arrest  upon  a 
criminal  charge,  and  at  the  trial  of  the  action  a  verdict  and 
judgment  thereon  was  rendered  against  him.  A  motion  for 
a  new  trial  in  the  justice's  court  was  denied,  and  he  then  ap- 
pealed from  the  judgment  to  the  superior  court,  where  his 
appeal  was  dismissed  upon  the  ground  that  it  was  not  taken 
within  thirty  days  after  the  judgment  was  rendered.  The 
present  action  was  brought  by  him  to  procure  a  decree  enjoin- 
ing the  enforcement  of  this  judgment,  and  directing  it  to  be 
canceled  of  record.  In  the  title  of  the  action  he  has  named 
as  defendants,  in  addition  to  the  plaintiff  in  the  original  suit, 
'*F.  A.  Moers,  justice  of  the  peace,''  and  "C.  W.  Levens,  con- 
stable;" but  there  are  no  allegations  in  the  complaint 
with  reference  to  either  of  these  last  defendants,  nor  is  it 
alleged  that  Moers  was  the  justice  before  whom  the  action 
was  tried.  The  grounds  upon  which  he  seeks  the  relief  are,  in 
substance,  that  certain  persons  were  improperly  admitted  as 
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jurors  to  try  the  cause^  and  that  their  verdict  wag  arrived  at 
by  chance  and  in  disregard  of  the  evidence  and  the  law 
applicable  thereto.  It  is  also  alleged  in  the  complaint  that 
after  the  entry  of  judgment  "the  justice  of  the  peace  holding 
said  court  voluntarily  informed  him"  that  the  verdict  of  the 
jury  was  against  the  law  and  evidence,  and  that,  if  he  should 
move  for  a  new  trial  of  the  action,  he  would  grant  the  mo- 
tion ;  and  that,  relying  upon  such  information,  he  made  such 
motion,  and  that  the  hearing  thereof  was  set  by  the  justice 
for  a  day  beyond  the  time  allowed  by  law  for  appeed  from 
the  judgment  to  the  superior  court,  and  was  then  denied;  and 
that  thereafter  he  took  an  appeal,  which  was  dismissed  upon 
the  ground  that  it  was  not  taken  within  the  time  allowed  by 
law.  To  this  complaint  the  defendants  filed  a  general  de* 
murrer,  which  was  sustained  by  the  court,  and  from  the 
judgment  entered  thereon  the  plaintiff  has  appealed. 

The  complaint  fails  to  show  any  ground  for  the  inter- 
ference of  a  court  of  equity  to  restrain  the  enforcement  of 
the  judgment  rendered  in  the  justice's  court.  It  appears  from 
the  complaint  that  the  plaintiff  was  informed  of  all  the 
grounds  which  he  urges  in  support  of  his  action  within  a 
week  after  the  verdict  was  given  by  the  jury,  and  he  then 
had  a  complete  remedy  against  all  the  errors  committed  at 
the  trial  by  an  appeal  to  the  superior  court.  His  failure  to 
take  such  appeal  until  more  than  thirty  days  after  the  rendi- 
tion of  the  judgment  was  his  own  negligence,  and  cannot  be 
invoked  as  a  ground  for  the  interference  of  equity.  (Quinn  v. 
Wetherbee,  41  Cal.  247 ;  Daly  v.  Pennie,  86  Cal.  552 ;  21  Am. 
St.  Rep.  16.)  "The  correctness  of  a  judgment  cannot  be  re- 
viewed in  an  independent  action  upon  grounds,  which  were 
available  to  the  litigant  in  the  original  action."  (Johnson  v. 
Reed,  125  Cal.  74.)  Neither  is  the  plaintiff  entitled  to  re- 
lief by  reason  of  his  having  relied  upon  the  promise  of  the 
justice  to  grant  him  a  new  trial.  He  does  not  claim  that  the 
plaintiff  in  the  action  in  that  court  was  a  party  to  this  prom- 
ise, or  knew  that  it  had  been  made.  He  was,  moreover^  bound 
to  know  that  the  time  for  an  appeal  from  the  judgment  was 
not.  prolonged  by  any  proceedings  before  the  justice's  court. 

The  judgment  is  affirmed. 

Garoutte^  J.i  and  Van  Dyke»  J.^  concurred. 
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[8.  F.  No.  1781.    Department  One.— November  21,  1899.] 

THOMAS  DONNELLY  (LOUISA  HELBING,  Substi- 
tuted),  Appellant,  v.  FRANK  P.  ADAMS  et  al.,  Re- 
spondents. 

MxcHAincs'  Luns — ^Void  Cojutbuct — ^Misbetekencb  to  Sionkd  Sfbciti- 
OATIOKS. — ^Under  section  1183  of  the  Code  of  Civil  Procedure,  it  is 
necessary  that  the  whole  contract  for  a  building  or  improve- 
ment at  a  price  exceeding  one  thousand  dollars  shall  be  in  writing 
and  signed  by  the  parties  thereto;  and  where  there  is  a  misref- 
erence  in  such  contract  to  plans  and  specifications  signed  by  the 
parties,  which  were  not  in  fact  so  signed,  the  contract  is  void,  and 
cannot  be  made  the  basis  of  a  lien  in  favor  of  the  contractor. 

Id. — Parol  !Bvidence — Oral  Waiver  of  Stipulation — ^Mi8i»8GRipnoN. 
The  false  reference  in  the  contract  to  signed  plans  and  specifica- 
tions, can  neither  be  aided  by  parol  evidence,  nor  cured  by  any  oral 
waiver  or  oral  agreement,  dispensing  with  the  signature  thereto. 
There  is  no  written  stipulation  as  to  signatures  to  be  waived;  but 
there  is  a  misdescription  of  a  material  part  of  the  contract  as  being 
signed,  which  was  not  so;  and  neither  the  whole  nor  any  part  of 
the  void  contract  can  be  made  effective  by  an  oral  waiver  of  any 
other  part  of  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  C.  B.  Hebbard^  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  S.  Peery,  and  R.  Percy  Wright,  for  Appellant. 

Stafford  &  Stafford,  for  Respondent  Frank  P.  Adams. 

Tobin  4  Tobin,  for  Respondent  Hibemia  Savings  and 
Loan  Society. 

GRAY,  J. — This  case  has  been  here  before  (Donnelly  v. 
Adams,  115  Cal.  129),  and  it  was  then  held  that  the  building 
contract  involved  in  the  case  was  void  because  it  referred  to 
the  plans,  drawings  and  specifications  as  having  been  signed 
by  the  parties  to  the  contract,  when  in  fact  they  were  not 
so  signed.  The  court  held  this  to  be  "a  false  reference  in  a 
written  contract  which  cannot  be  aided  by  parol  evidence," 
and  that  thereby  ''the  contract  is  left  inchoate  and  not  com- 
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plete,  and  could  not  form  the  basis  of  recovery."  The  judg- 
ment; decreeing  foreclosure  of  a  mechanic's  lien  for  work  and 
materials  done  and  furnished  pursuant  to  said  alleged  con- 
ttact;  was  reversed  and  the  cause  remanded.  The  plaintiff 
then  amended  his  complaint  as  to  the  plans  and  specifica- 
tions so  as  to  make  it  read  as  follows :  "That  thereafter,  and 
prior  to  the  commencement  of  the  work  upon  said  building, 
the  provision  of  the  said  contract,  requiring  the  said  plans 
and  specifications  to  be  signed  by  the  parties  thereto,  was,  by 
the  verbal  consent  of  both  parties  thereto,  duly  waived,  and 
the  said  specifications  were  not  signed  by  the  defendant 
Frank  P.  Adams,  but  the  said  building  was  duly  erected  and 
completed  according  to  the  plans  and  specifications  made  by 
B.  E.  Hendrickson,  the  authorized  architect  employed  by 
the  owner,  and  which  were  kept  in  the  office  of  the  said 
architect,  subject  to  the  inspection  of  the  parties  to  the  said 
contract  and  others  concerned  in  the  erection."  To  the  com- 
plaint as  amended  the  defendants  interposed  a  general  de- 
murrer, which  was  sustained  by  the  court  and  the  action  dis- 
missed. From  the  judgment  of  dismissal  the  plaintiff  ap- 
peals. 

The  amendment  to  the  complaint  did  not  cure  the  defect 
pointed  out  on  the  former  appeal.  There  was  no  such  stipu- 
lation in  the  builder's  contract  as  the  amendment  to  the  com- 
plaint says  was  waived.  It  was  not  provided  or  required  in  the 
contract  that  the  plans  and  specifications  should  be  signed 
by  the  parties ;  they  were  merely  referred  to  and  described  as 
already  signed.  This  was  amisreference  or  misdescription  that 
could  not  be  cured  by  any  oral  waiver  or  oral  agreement.  It 
is  necessary,  undfer  section  1183  of  the  Code  of  Civil  Pro- 
cedure, that  the  whole  contract  shall  be  in  writing  and  signed 
by  the  parties  thereto.  In  the  present  case  the  plans  and 
specifications  are  a  most  important  part  of  the  contract;  with- 
out them  the  nature  and  extent  of  the  work  and  materials  to 
be  furnished  cannot  be  ascertained.  They  should  have  been 
made  a  part  of  the  written  contract  which  was  signed  by  the 
parties  in  such  a  way  that  no  resort  to  oral  evidence  wcJuld 
be  necessary  to  show  that  it  was  the  intention  of  the  parties 
that  they  should  be  a  part  of  such  contract.  This  not  having 
been  done,  the  whole  contract,  as  this  court  held  on  the 
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former  appeal,  is  void.  Neither  the  whole  of  it  nor  any  part 
of  it  can  be  made  valid  by  an  oral  waiver  of  any  other  part 
of  it.  Oral  evidence  to  contradict  or  vary  the  terms  of  the 
written  contract  will  be  equally  improper  with  or  without  the 
amendment.  In  any  view  that  may  be  taken  of  the  amend- 
ment to  the  complaint  it  obviates  none  of  the  objections  upon 
which  the  former  decision  was  based.  (West  Coast  etc,  Co.  r. 
Knapp,  122  Cal.  79;  Willamette  etc.  Co,  v,  Los  Angeles  Col- 
lege Co,,  94  Cal.  229;  Worden  v,  Hammond,  37  Cal.  61.) 
We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.     Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  600.    Department  Two.— November  22, 1899.] 

COUNTY  BANK  of  SAN  LUIS  OBISPO,  Respondent,  v. 
MEYER  GREENBERG  et  al,  Defendants.  B 
SCHWARTZ,  Appellant. 

Action  upon  Note— Security  for  Overdraft— Pleading — Nonpayment 
OF  Overdraft  and  Note. — In  an  action  by  a  bank  upon  a  promis- 
sory note  given  by  the  defendants  to  secure  the  bank  against  an 
overdraft  by  a  partnership  firm,  a  complaint  alleging  that  between 
the  making  and  delivery  of  the  note,  and  the  time  of  its  maturity, 
the  overdraft  by  the  firm  greatly  exceeded  the  amount  of  the  note, 
and  that  no  part  of  the  overdraft,  or  of  the  principal  sum  or  in- 
terest of  tlie  note  lias  been  paid,  states  a  cause  of  action  and  shows 
a  liability  of  the  defendants  to  the  plaintiff  for  the  full  face  value 
of  the  note. 

Id. — Interest  upon  Overdraft — Amount  of  Note — ^Verdict. — ^Where 
the  amount  of  the  overdraft,  with  interest  thereon  at  the  legal 
rate,  after  crediting  all  payments,  exceeded  the  full  amount  of  the 
note  bearing  interest  at  ten  per  cent  per  annum,  payable  quarterly, 
and  compounded  at  the  same  rate,  to  the  date  of  the  verdict,  the 
verdict  should  be  for  the  full  amount  of  the  note,  but  for  no  sum 
in  excess  thereof. 

Id.—Refusal  op  Instruction  as  to  Rate  of  I ntbbbst— Harmless 
Ruling. — The  refusal  of  an  instruction  requested  by  the  appellant 
as  to  the  rate  of  interest  to  be  charged  in  the  absence  of  a  special 


Nov.  1899].         County  Bank  v.  Grbbnbbro.  27 

agreement  cannot  be  held  injurious  to  the  appellant  if  the  rec- 
ord contiiins  no  specification  of  the  insufficiency  of  the  evidence 
to  sustain  the  verdict  in  the  allowance  of  legal  interest  on  the 
overdraft,  and  if  there  is  no  question  on  the  evidence  that  the 
amount  of  the  overdraft  and  legal  interest  equaled  the  amount  of 
the  note,  and  appellant  at  the  trial  recognized  that  legal  interest 
should  be  allowed  on  the  overdraft,  in  computing  the  amount  of  the 
verdict  on  the  note. 

Id. — ^PLEADma — ^Admission  op  Execution  of  Note. — Where  a  copy  of 
the  note  sued  upon  is  set  out  in  the  complaint,  and  the  answer  is 
not  verified,  the  genuineness  and  due  execution  of  the  note  are 
deemed  admitted. 

Id. — Amount  or  Overdkaft — Continued  Transactions — ^Varting 
Amount — Concrete  Oblioation — Misleading  Instructions. — ^The 
note  to  secure  the  amount  of  the  overdraft  contemplated  contin- 
uing transactions  with  tne  bank,  and  a  varying  amount  of  over- 
draft from  time  to  time;  but  it  secured  whatever  overdraft  ex- 
isted at  the  maturity  of  the  note,  not  exceeding  the  amount  of 
the  note  and  accrued  interest.  The  overdraft  thus  secured  was 
treated  by  the  parties,  and  should  be  treated  at  the  trial,  as  one 
concrete  obligation;  and  offered  instructions  based  upon  the  theory 
of  several  obligations  for  the  overdrafts  were  properly  refused  as 
misleading. 

Id.— Question  for  Jury — Computation  of  Amount  of  Overdraft. — 
The  final  amount  of  the  overdraft  was  the  question  for  the  jury 
to  determine,  and  was  to  be  determined  by  subtracting  all  that 
had  been  paid  into  the  bank  from  all  that  had  been  drawn  out, 
giving  credits  on  account  of  interest  as  the  law  or  the  agreement 
between  the  parties  might  indicate. 

Id. — Mortgage  of  Firm  to  Secure  Overdraft — Foreclosure — Separate 
Note  as  Collateral — Res  Adjudicata — Construction  of  Code. — 
A  mortgage  executed  to  the  bank  by  a  member  of  the  firm  to  se- 
cure the  amount  of  the  overdraft  mode  by  tbc  firm  is  a  distinct 
obligation  from  a  separate  promissory  note  excc\ited  by  the  mem- 
bers of  the  firm  and  the  appellant  as  collateral  security  for  the 
same  overdraft,  and  does  not  secure  the  payment  of  such  note. 
The  foreclosure  of  the  mortgage  does  not  operate  as  an  adjudica- 
tion to  bar  a  suit  on  the  note,  and  section  726  of  the  Code  of  Civil 
Procedure  is  inapplicable  to  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County  and  from  an  order  denying  a  new  triaL 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  in  this  case  and  in  that 
rendered  upon  the  former  appeal,  in  116  Cal.  467. 

Graves  &  Graves,  for  Appellant. 
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Wilcoxon  &  Bouldin,  and  J.  M.  Wilcoxon,  for  Respondent. 

GRAY,  C. — The  defendant  Schwartz  appeals  from  a  judg- 
ment in  plaintiff's  favor  and  from  an  order  denying  a  new 
trial.  The  case  was  here  on  a  former  appeal  (County  Bank  of 
San  Luis  Obispo  v.  Oreenberg,  116  Cal.  467),  wherein  will 
be  found  a  statement  of  the  facts. 

I  1.  On  the  return  of  the  case  to  the  trial  court  the  com- 
plaint was  amended  so  as  to  make  it  show  that  Oreenberg 
Brothers,  between  the  making  and  delivery  of  the  note  on 
which  the  suit  is  based  and  the  time  it  was  due,  March  5, 
1895,  had  overdrawn  their  account  with  plaintiff  to  an 
amount  considerable  in  excess  of  the  note;  that  said  note  was 
given  to  secure  said  overdraft,  and  that  no  part  of  said  over- 
draft had  been  paid.  This  amendment  cured  the  defect  in 
the  complaint  for  which  the  judgment  was  reversed  on  the 
former  appeal.  The  complaint  as  thus  amended  showed  the 
existence  of  the  overdraft  at  the  time  the  action  was  brought, 
that  no  part  of  either  the  note  or  overdraft  had  been  paid,  and 
clearly  showed  a  liability  of  Schwartz  to  plaintiflf  for  the 
full  face  value  of  the  note.  There  is,  therefore,  no  merit  in 
the  argument  that  the  demurrer  to  the  amended  complaint 
should  have  been  sustained. 

2.  The  overdraft  with  interest  at  the  legal  rate,  after  giv- 
ing proper  credit  for  the  several  payments  thereon,  exceeds 
the  amount  due  on  the  note  on  the  date  of  the  rendition  of 
the  verdict,  November  19, 1897.  The  note  was  dated  March  5, 
1894,  and  was  given  for  five  thousand  dollars,  with  interest  at 
ten  per  cent  per  annum,  payable  quarterly,  and,  if  not  so 
paid,  to  be  added  to  the  principal  and  bear  like  interest. 
According  to  its  terms  there  was  due  on  the  note  on  November 
19,  1897,  seven  thousand  two  hundred  and  ten  dollars  and 
seven  cents,  and  the  verdict  should  have  been  limited  to  this 
amount.  The  judgment  is,  therefore,  one  hundred  and  forty- 
eight  dollars  and  fifty-five  cents  in  excess  of  the  amount  to 
which  the  plaintiff  was  entitled  at  the  date  of  its  entry. 

3.  The  refusal  of  the  court  to  give  instruction  No.  8,  set- 
ting forth  the  rate  of  interest  to  be  charged  in  the  absence  of 
a  special  agreement,  could  not  injure  appellant  in  any  way, 
for  the  reaiion  that  plaintiflf's  action  was  based  on  a  written 
obligation  and  he  was  entitled  to  recover  the  face  value  of  the 
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note  if  the  overdraft  with  interest  thereon  reached  that 
amount;  and  there  is  no  question  on  the  evidence  that  it  did 
reach  that  amount^  even  if  we  allow  interest  on  the  over- 
draft at  no  more  than  the  legal  rate.  There  is  no  specification 
in  the  record  that  the  verdict  is  contrary  to  evidence  for  hav- 
ing allowed  interest  at  the  legal  rate  on  the  overdraft.  In- 
deed, appellant  seems  to  have  proceeded  at  the  trial  on  the 
theory  that  such  interest  was  to  be  allowed;  his  eighth  in- 
struction and  second  speo^ification  of  particulars  indicate  this 
and  render  it  un/^ecessary  to  decide  the  point  made  in  the 
concluding  paragraph  of  appellant's  brief. 

4.  The  instruction  that  the  answer  of  the  defendants  ad- 
mits the  due  execution  by  all  of  them  of  the  note  sued  on 
was  not  error.  A  copy  of  the  note  was  set  out  in  the  amended 
complaint,  and  the  answer  was  not  verified.  The  genuine- 
ness and  due  execution  of  the  instrument  are  therefore 
deemed  admitted.  (Code  Civ.  Proc,  sec.  447.) 

5.  Instructions  6  and  7  offered  by  appellant  and  refusedby 
the  court  are  inapplicable  to  the  undisputed  facts  of  the  case. 
There  were  no  "several  obligations"  from  Greenberg  Broth- 
ers to  plaintiff,  as  is  assumed  in  these  instructions.  Green- 
berg Brothers  had  but  one  obligation  at  the  plaintiff's  bank, 
and  that  was  the  overdraft  that  the  note  sued  on  was  given 
to  secure.  All  that  was  paid  into  the  bank  by  the  firm  was 
paid  on  that  overdraft  and  all  that  was  drawn  out  was  added 
to  it.  The  amount  of  the  overdraft  varied  from  time  to  time, 
no  doubt,  but  the  parties  treated  it  as  one  concrete  obliga- 
tion, and  so  it  should  be  treated  on  the  trial  of  the  case.  It  was 
held  on  the  former  appeal  that  the  note  was  given  "to  secure 
whatever  overdraft  might  exist  on  March  5,  1895,  not  ex- 
ceeding the  amount  of  the  obligation  and  accrued  interest 
thereon,....  and  contemplated  continued  transactions  be- 
tween them  and  the  bank."  The  amount  of  the  overdraft  was 
the  question  for  the  jury  to  determine,  and  that  was  to  be 
fixed  by  substracting  all  that  had  been  paid  into  the  bank 
fiom  all  that  had  been  drawn  out,  giving  such  credits  on 
account  of  interest  as  the  law  or  the  agreement  between  the 
parties  might  require.  These  instructions,  therefore,  based 
on  the  theory  of  several  obligations  between  the  parties,  could 
only  confuse  and  mislead  and  were  properly  refused  . 
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6.  The  mortgage  that  was  foreclosed  at  the  suit  of  plaintiff 
herein  against  Meyer  Greenberg  was  not  given  to  secure  the 
obligation  upon  which  the  present  action  is  based.  To  quote 
from  appellant's  brief:  "The  makers  of  the  note  are  sureties 
or  guarantors  for  the  payment  of  the  overdraft,"  and  the 
mortgage,  by  its  terms,  was  limited  to  a  serarity  for  the  per- 
formance of  the  original  obligation  of  the  Greenbergs  to  pay 
this  overdraft,  and  in  no  sense  was  it  a  security  for  the  per- 
formance of  the  collateral  personal  obligation  of  appellant 
on  the  note  given  to  secure  the  same  overdraft.  Hence,  we 
say  that  the  previous  suit  on  the  mortgage  given  to  secure 
the  overdraft  was  no  bar  to  this  suit  on  the  note  given  as  col- 
lateral security  for  the  same  overdraft.  Section  726  of  the 
Code  of  Civil  Procedure,  providing  that  ''there  can  be  but 
one  action  for  the  recovery  of  any  debt,  or  the  enforcement 
of  any  right  secured  by  mortgage,'^  is  inapplicable  to  the 
cf  se  in  hand,  and,  therefore,  instructions  4  and  5  were  prop- 
erly refused.  These  views  find  support  in  the  following  well- 
considered  cases :  Vandewater  v.  McRae,  27  Cal.  596 ;  Merced 
Bank  v,  Casaccm,  103  Cal.  641 ;  Carver  v.  Steele,  116  Cal.  116. 

We  advise  that  the  judgment  and  order  be  reversed  and  the 
cause  remanded,  with  directions  to  the  court  below  to  pro- 
ceed to  try  the  case  anew,  unless,  within  twenty  days  after 
the  filing  of  the  remittitur  in  the  court  below,  the  plaintiff 
shall  file  with  the  clerk  of  that  court  a  written  consent  that 
the  judgment  be  modified  by  striking  out  the  amount  therein 
awarded  and  inserting  in  lieu  thereof  the  sum  of  seven  thou- 
sand two  hundred  and  ten  dollars  and  seven  cents,  and  on 
such  consent  being  filed  it  is  ordered  that  the  judgment  be 
modified  accordingly  as  of  the  date  of  the  original  judgment. 

Chipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  proceed  to  try  the  case  anew, 
unless  within  twenty  days  after  the  filing  of  the  remittitur  in 
the  court  below  the  plaintiff  shall  file  with  the  clerk  of  that 
court  a  written  consent  that  the  judgment  be  modified  by 
striking  out  the  damages  therein  awarded  and  inserting  in 
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lieu  thereof  the  sum  of  seven  thousand  two  hundred  and  ten 
dollars  and  seven  cents,  and  on  such  consent  being  filed  it  is 
ordered  that  the  judgment  be  modified  accordingly  as  of  the 
date  of  the  original  judgment. 
McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  1902.    Department  Two.—November  22,  1899.] 

DANIEL  SNIBLEY,  Respondent,  v.  WILLIAM  PALM- 
TAG,  Appellant. 

ELECnoi?  Contest — ^Abatement — Death  of  (Contestant  attbb  Judg- 
ment AOAINBT  CoNTESTEE — APPEAL — SUBSTITUTION  OF  ADHINISTBA- 

TOB. — Neither  the  conteatant  of  an  election  nor  his  estate  can  es* 
cape  liability  for  costs,  in  case  the  contest  is  unsuccessful;  and 
the  action  does  not  abate  by  the  death  of  the  contestant  after  a 
judgment  annulling  the  eleeetion  of  the  contestee,  nor  can  the  con- 
testee  be  deprived  thereby  of  his  right  of  appeal.  Upon  death  of 
the  contestant  pending  the  appeal,  the  administrator  of  his  estate 
may  be  substituted  upon  motion  in  the  supreme  court,  and  the  case 
will  be  heard  upon  its  merits. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Benito  County.  Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  W.  Scott,  and  Briggs  &  Hudner,  for  Appellant. 

A.  M.  Cunning,  and  L.  W.  Jefferson,  for  Resondent. 

Temple,  J. — This  is  an  election  contest  for  the  office  of 
supervisor  of  San  Benito  county.  Appellant  was  declared 
elected  by  the  board  of  canvassers.  Respondent,  being  the  op- 
posing candidate,  contested  the  election  under  the  provisions 
of  the  Code  of  Civil  Procedure,  charging  that  illegal  votes 
were  counted  for  Palmtag,  and  that  upon  a  proper  count  con- 
testant would  be  found  to  have  been  elected. 

Upon  the  trial,  the  court  found  that  contestant  and  con- 
testee had  received  the  same  number  of  legal  votes,  and  or- 
dered and  adjudged  that  the  alleged  election  of  William 
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Palmtag,  "whose  election  to  said  ofliec  was  so  declared  by  the 
board  of  supervisory  of  San  Benito  county,  state  of  Galifomiay 
on  November  14,  1898,  be  and  the  same  is  hereby  set  aside, 
canceled,  and  annulled."  Defendant  appeals,  and  contends 
that  having  found  that  there  was  a  tie,  and,  therefore,  that 
no  other  person  had  received  a  greater  number  of  legal  votes 
than  the  contestee,  the  election  could  not  be  annulled,  but  the 
contest  should  then  be  dismissed.  But  he  also  contends  that 
the  court  committed  errors  in  the  count  and  erroneously 
found  that  appellant  did  not  receive  the  highest  number  of 
legal  votes. 

After  the  appeal  had  been  taken  the  respondent  died,  and 
the  contestee  now  asks  the  court  to  remand  the  case,  with  di- 
rections to  the  trial  court  to  vacate  the  judgment  and  dismiss 
the  action.  He  takes  the  ground  that  the  action  abated  upon 
the  death  of  contestant.  The  estate  of  deceased,  he  argues, 
cannot  be  interested  in  the  action ;  it  will  not  be  benefitted  by 
any  possible  judgment,  and  is  not  an  elector,  and  the  legal 
icpresentative  may  not  be  such.  The  statute  does  not  provide 
for  the  contingency  of  the  death  of  the  contestant,  and  on 
one  can  be  substituted  in  his  place. 

The  contest  is  a  special  statutory  proceeding,  and  it  often 
happens  in  such  cases  that  the  legislature  has  failed  to  antic- 
ipate and  provide  for  all  possible  contingencies.  Any  elector 
may  inaugurate  the  contest,  and  had  Snibley  not  been  the  op- 
posing candidate  the  same  difficulty  would  have  existed.  And 
the  trouble  would  have  been  the  same  if  the  court  haci 
found  that  Snibley  had  received  a  majority  of  the  legal 
\otes,  or  if  the  finding  had  been  in  favor  of  the  contestee,  and 
he  had  died  after  judgment.  In  either  case  it  seems  very  hard 
if  the  survivor,  against  whom  the  judgment  has  been  rend- 
ered, cannot  appeal  from  it. 

Were  the  cause  of  action  one  which  would  die  with  the 
person,  still  after  judgment  the  action  does  not  abate.  It  is 
then  property,  and  goes  to  the  estate  of  the  successful  party  if 
he  dies  after  judgment.  The  judgment  may  be  attacked  and 
set  aside  on  appeal,  but  so  long  as  it  stands  it  is  not  affected 
by  the  death  of  either  party.  (Atlantic  Dock  Co.  v.  Mayor 
etc.,  53  N.  Y.  64;  Shafer  v.  Shafer,  30  Mich.  163;  Danforth 
V.  Danforth,  Jll  111.  236.) 
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It  is  not  correct  to  say  that  the  estate  of  the  deceased  has  no 
interest  in  the  controversy.  It  is  provided  in  section  1125 
that  if  the  proceediijig  be  dismissed  for  want  of  prosecution^ 
or  if  the  election  be  affirmed,  "judgment  must  be  rendered 
against  thie  party  contesting  such  election  for  costs."  Having 
commenced  the  proceeding  and  prosecuted  it  to  judgment, 
by  which  the  contestee  is  deprived  of  an  office  to  which  he  had 
been  declared  elected,  neither  he  nor  his  estate  could  escape 
the  responsibility  he  has  assumed.  Appellant  has  a  right  to 
his  appeal,  and  there  is  a  chance  that  the  judgment  may  be 
reversed,  and  that  upon  a  retrial  the  election  will  be  affirmed. 

The  motion  of  the  appellant  is  denied,  but  upon  causing 
the  representative  of  the  estate  of  Snibley  to  be  substituted 
the  case. will  be  heard. 

Henshaw,  J.^  and  McFarland,  J.,  concurred. 


[Sac.  No.  596.    Department  Two.— November  22,  1890.] 

a  B.  DEMARTINI,  Appellant,  v.  W.  A.  ANDERSON,  Ex- 
cutor,  etc..  Respondent. 

Leass  of  Housb — Immoral  Pubfoses — Knowledge  of  Lessor— Void 
Contract. — ^A  lease  of  a  house  for  a  term  of  years  for  the  purpose 
of  conducting  it  as  a  house  of  prostitution  and  assignation,  with 
the  knowledge  and  consent  of  the  lessor,  is  unlawful  and  void; 
and  a  court  wiU  not  aid  either  party  in  an  attempt  to  enforce 
.  .such  a  contract. 

Id. — ^EviDBNCB— Bad  Chabaoteb  of  Inmates — ^Refutation  of  House. — 

Evidence  is  admissible  to  prove  the  bad  character  and  reputation 

.     of'  the  inmates  and  frequenters  of  the  house  leased,  and  to  prove 

the  reputation  of  the  house  as  a  house  of  ill-fanic,  both  prior  and 

sttbeequent  to  the  date  of  the  lease. 

Id,-— Prior  Reputation— Knowledge  of  Lessor — Estoppel.— Evidence 
of  the  prior  bad  reputation  of  the  house  before  the  date  of  the 
lease  is  not  only  admissible  as  tending  to  show  its  reputation 
afterward,  but  also  as  tending  to  show  the  knowledge  of  the 
lessor,  who  may  not  shut  his  eyes  to  that  which  is  patent  to  the 
community,  and  stop  his  ears  from  that  which  has  become  noto- 
rious among  his  neighbors,  and  say  he  has  no  actual  knowledge. 
CXXVn.  Cal.— 3 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County  and  from  an  order  denying  a  new  trial.  Matt. 
F.  Johnson,  Judge. 

The  facts  are  st^ited  in  the  opinion  of  the  court. 
L.  T.  Hatfield;  for  Appellant. 

A.  A.  De  Ligne,  Johnson,  Linforth  &  Whitaker,  and 
Hiram  W.  Johnson,  for  Respondent. 

McFARLAND,  J. — Appeal  by  plaintiff  from  a  judgment 
in  favor  of  defendant,  and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  action  is  against  the  respondent  Anderson,  as  executor 
of  Manuel  Dubois,  deceased,  to  recover  rent  upon  a  written 
lease  of  a  certain  house  and  premises  on  Third  street  in  Sacra- 
mento city.  It  is  alleged  that  the  lease  was  executed  by  ap- 
pellant and  the  deceased  on  the  first  day  of  April,  1895,  and 
was  for  a  term  of  five  yo^ars.  from,  and  after  that  date,  at  the 
rental  of  fifty  dollars  per  month,  which  the  deceased,  as 
lessee,  promised  to  pay ;  that  he  paid  the  rent  until  his  death, 
which  occurred  in  April,  1897;  and  that  since  then  re- 
spondent has  refused  to  pay  any  rent  and  has  repudiated  the 
lease.  The  defense  was  that  the  house  was  leased  by  the 
deceased  from  appellant  for  the  purpose  of  conducting  it  as  a 
house  of  prostitution  and  assignation,  and  that  appellant 
knew  of  this  purpose  at  he  time  of  the  execution  of  the  lease; 
and  that  the  lease,  having  thus  been  made  for  immoral  pur- 
poses, against  good  morals  and  public  policy,  was  and  is  il- 
legal and  void.  The  court  found  the  facts  to  be  as  averred  in 
the  answer — that  at  the  time  of  the  execution  of  the  lease 
the  house  was  a  house  of  prostitution,  and  was  conducted  as 
such  with  the  knowledge  and  consent  of  appellant;  that  it 
continued  to  be  so  conducted  from  the  date  of  the  lease  to 
the  death  of  the  deceased  with  the  knowledge  and  consent  of 
appellant;  and  that  it  was  rented  to  the  deceased  by  appellant 
with  the  letter's  knowledge  that  it  was  to  be  used  for  the  pur- 
poses aforesaid. 

If  the  lease,  with  the  knowledge  and  consent  of  appellant, 
was  made  for  the  purposes  alleged  in  the  answer  and  found 
bj'  the  court,  it  was  unlawful  and  void;  and  a  court  will  not 
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aid  either  party  in  an  attempt  to  enforce  such  a  contract. 
(Civ.  Code,  sec.  1667 ;  Pen.  Code,  sec.  316;  Chateau  v.  Singla, 
114  Cal.  93,  55  Am.  St.  Rep.  63.) 

The  contention  of  appellant — waiving  the  objection  of  the 
respondent  that  there  are  no  sufficient  specifications — that  the 
evidence  did  not  justify  the  findings  above  referred  to,  can- 
not be  maintained ;  it  is  sufficient  to  say  that  it  would  be  dif- 
ficult to  conceive  how  the  court  could  have  been  justified  in 
not  finding  as  it  did. 

The  only  contention  for  a  reversal  which  calls  for  especial 
notice  is  that  the  court  admitted  evidence  which  was  inad- 
missible and  prejudicial  to  defendant.  On  this  subject  the 
transcript  shows  one  hundred  and  one  specifications  of  al- 
leged errors;  but  the  main  points  to  be  gathered  from  them  all 
are  that  the  court  erred  in  receiving  evidence  of  the  characters 
of  the  inmates  of  the  house  and  of  the  reputation  of  the  house 
itslf  as  one  of  ill-fame. 

As  to  the  evidence  of  the  characters  of  the  intimates  and 
frequenters  of  the  house,  the  cases  seem  to  all  concur  in  hold- 
ing it  admissible.  In  section  1452  of  2  Wharton's  Criminal 
Law  the  author,  although  he  somewhat  questions  the  rule 
that  the  bad  reputation  of  the  house  may  he  shown,  says: 
"But  however  this  may  be,  it  is  settled  that  the  bad  reputa- 
.tions  of  the  persons  visiting  the  house  may  be  put  in  evi- 
dence" ;  and  as  the  current  of  authorities  is  all  that  way  the 
question  need  not  be  further  discussed. 

Whether  or  not  the  reputation  of  the  house,  itself,  as  one 
of  ill-fame  may  be  shown,  is  a  question  about  which  the 
cases  are  somewhat  conflicting ;  but  we  think  that  the  weight 
of  authority,  and  the  better  reason,  support  the  affirmative  of 
the  proposition.  It  has  been  so  held  in  a  large  number  of 
states,  and  the  following  are  some  of  the  cases  which  so  hold: 
Sylvester  v.  State,  42  Tex.  496;  Morris  v.  State,  38  Tex.  608; 
Allen  V.  State,  15  Tex.  App.  321;  State  v.  McDowell,  Dud. 
(S.  C.)  346;  King  v.  State,  17  Fla.  183;  O'Brien  v.  People, 

28  Mich.  213 ;  Belts  v.  Slate,  93  Ind.  375 ;  Graeter  v.  State, 
105  Ind.  271;  State  v.  Brunell,  29  Wis.  435;  State  v.  Smith, 

29  Minn.  193;  Territory  v.  Botven,  2  Idaho,  607;  Drake  v. 
State,  14  Neb.  535 ;  Cadiuell  v.  State,  17  Conn.  467 ;  Common- 
wealth V.  Kimball,  7  Gray,  328.    (See,  also,  Moore's  Criminal 
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Law,  par.  1072,  and  cases  there  cited  to  support  the  statement 
in  the  text  that  "a  house  of  ill-fame  may  be  proved  to  be 
such  by  direct  evidence,  or  by  reputation,  or  by  circumstances 
— as  that  the  inmates  were  reputed  to  be  prostitutes.")  We 
are  much  impressed  with  the  roasoning  and  consistency  of 
the  cases  which  hold  that  evidence  of  the  reputation  of  a 
house  of  prostitution  is  admissible  that  with  the  reasoning  and 
consistency  of  those  cases  which  hold  differently;  for  the 
latter,  while  excluding  evidence  of  the  reputation  of  the 
house,  permit  evidence  of  the  reputation  of  the  inmates  of  the 
house  for  the  purpose  of  showing  that  it  is  a  house  of  prosti* 
tution — and  this  seems  to  be  a  distinction  without  much  dif- 
ference. 

Nearly  all  the  cases  to  which  we  have  been  referred  by 
counsel  on  both  sides  were  criminal  cases  where  parties  were 
being  criminally  prosecuted  for  either  keeping  houses  of 
prostitution  or  leasing  them  for  that  purpose;  but  if  the  rule 
as  above  stated  applies  to  a  criminal  prosecution  where  a 
man's  liberty  is  at  stake,  it  certainly  applies  with  more  force 
to  a  mere  civil  case  where  nothing  is  involved  except  property. 

Appellant  complains  because  evidence  was  admitted  tend- 
ing, to  show  the  character  of  the  house  some  months  before 
and  down  to  the  time  of  the  execution  of  the  lease ;  but  this 
evidence  was  clearly  admissible  as  tending  to  show  the  ap- 
pellant's knowledge  of  the  character  of  the  house  and  for 
what  it  was  used,  and  what  it  was  expected  to  be  used  for. 
Knowledge,  of  course,  had  to  be  brought  home  to  the  ap- 
pellant, and  evidence  tending  to  show  that  knowledge  was 
properly  admitted.  In  Graeter  v.  State,  supra,  the  court 
said:  "The  owner  of  a  house  so  occupied  may  not  shut  his 
eyes  to  that  which  is  patent  to  the  community  around  him, 
and  stop  his  ears  from  that  which  has  become  notorious 
among  his  neighbors,  and  say  he  has  no  actual  knowledge"; 
and  in  Cadwell  v.  State,  supra,  the  court  said:  "Evidence 
of  reputation  of  the  house  previous  to  a  particular  time  con- 
duces to  show  its  reputation  afterward." 

The  appellant's  brief  consists  to  a  very  great  degree  in  the 
mero  copied  statements  of  his  specifications  of  errors  as  they 
appear  m  the  transcript ;  and  we  think  that  what  has  already 
been  hereinbefore  said  disposes  of  the  material  points  upon 
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which  the  claim  for  a  reversal  of  the  judgment  is  based.  We 
think  that  the  case  was  properly  tried  and  correctly  decided; 
and  we  see  no  reason  for  disturbing  the  judgment  of  the 
court  below. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshaw,  J.,  and  Temple,  J.,  concurred* 
Hearing  in  Bank  denied. 


[Sac.  No.  650.    Department  Two.— November  22,  1899.] 

THE  LAKE  SHORE  CATTLE  COMPANY,  Respondent,  v. 
THE  MODOC  LAND  AND  LIVESTOCK  COMPANY, 
Appellant. 

New  Trial — Engbossment  op  Statement — Referekce  to  Docimknts 
ON  FULE. — A  statement  on  motion  for  new  trial  is  not  defectively 
engrossed  for  the  purposes  of  the  hearing  on  the  motion,  where  it 
makes  exact  reference  to  documents  on  file  in  the  action,  as  ex- 
hibits, with  the  direction  "here  insert,"  without  transcribing  them 
at  length,  though  in  printing  the  transcript  on  appeal  the  docu- 
ments referred  to  must  be  inserted  at  length. 

Id. — ^DisiiissAL  OF  Motion — ^Abuse  of  Discretion. — Where  the  party 
moving  for  a  new  trial  engrossed  the  statement  and  presented  it 
to  the  judge  for  his  signature  in  due  time,  and  trifling  omissions 
noted  by  him  were  at  once  corrected,  but  the  judge  departed  from 
the  county,  and  remained  absent  for  a  month,  and,  after  a  return 
of  ten  days,  again  left  the  county,  and  during  his  second  absence, 
a  motion  to  dismiss  the  motion  for  negligence  of  the  mover  was 
served,  upon  the  hearing  of  which  the  properly  engrossed  statement 
was  presented  to  the  judge  for  his  certification,  the  dismissal  of 
the  motion  for  negligence  was  an  abuse  of  discretion.  The  omission 
to  present  the  statement  during  the  interval  of  ten  days  was  not 
sucn  gross  negligence  as  to  warrant  the  dismissal. 

APPEAL  from  orders  of  the  Superior  Court  of  Modoc 
County  dismissing  a  motion  for  new  trial  and  refusing  to  va- 
cate the  order  of  dismissal  and  from  an  order  taxing  costs.  J.. 
W.  Harrington^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Spencer  &  Raker^  and  Clarence  L.  Raker,  for  Appellant. 
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jarret  T.  Richards,  E.  C.  Bonner,  G.  F.  Harris,  H.  L. 
Spargur,  and  D.  W.  Jenks,  for  Respondent. 

HENSHAW,  J. — This  appeal  is  from  the  order  of  court 
dismissing  defendant's  motion  for  a  new  trial  for  want  of 
diligence  in  ita  prosecution,  and  for  unnecessary  and  vex- 
atious delay  in  the  engrossment  of  the  statement  on  the  mo- 
tion. The  statement  on  motion  for  a  new  trial  was  settled 
upon  September  25,  1896,  by  the  Hon.  C.  L.  Claflin,  then 
judge  of  the  trial  court,  and  the  judge  who  tried  the  cause. 
The  moving  party  was  given  until  November  25,  1896,  to 
engross  the  statement  as  settled.  Before  November  25th  the 
statement  was  delivered  to  the.  adverse  attorneys  for  compar- 
ison, and  to  the  judge  for  his  certificate  and  signature.  It 
did  not  receive  the  judge's  signature,  but  no  intimation  was 
made  to  appellant's  attorneys,  either  by  the  judge  or  by  op- 
posite counsel,  that  the  engrossed  statement  was  defective  or 
incomplete.  Later  appellant's  attorneys  obtained  possession 
of  the  engrossed  statement,  and  presented  it  to  the  judge  for 
his  signature  on  December  30,  1896.  The  judge's  term  of 
office  was  about  to  expire,  and  the  attorneys  were  informed 
that  he  proposed  leaving  the  county  and  going  to  Los  An- 
geles, as  in  fact  he  did.  The  judge  returned  to  and  was 
present  at  the  county  seat  for  about  ten  days  in  the  early 
part  of  the  month  of  February,  but  during  that  time  the 
attorney  for  the  appellant  who  had  charge  of  this  par- 
ticular mater,  being  much  pressed  with  other  business  af- 
fairs, neglected  to  re-present  the  statement  to  the  judge.  On 
February  17th,  the  plaintiff  in  the  action  served  notice  upon 
defendant  of  its  motion  to  dismiss  defendant's  motion  for 
a  new  trial  upon  the  indicated  grounds,  and  upon  the  same 
day  served  a  subpoena  diLces  tecum  upon  one  of  the  attorneys 
for  defendant  to  produce  the  settled  statement.  Upon  the 
hearing  these  facts  were  disclosed,  and  in  addition  it  was 
shown  that  Judge  Claflin  had  never  refused  to  sign  the  en- 
grossed statement,  but  had  made  objection  to  signing  the 
statement  offered  to  him  upon  the  ground  that  it  was  in- 
complete in  certain  particulars.  Appellant  here  further 
showed  that  it  had  been  unable  to  forward  the  statement  to 
Judge  Claflin  in  Los  Angeles,  or  to  take  it  to  him  for  his 
certification,  because  of  the  subpoena  (luccf*  tccuin  which  had 
been  served  upon  its  attorney,  and  it  sought  leave  of  court 
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to  withdraw  the  statement  and  take  it  to  Judge  Qaflin  for 
his  certification.  Permission  to  do  so  was  refused.  The  al*- 
leged  defect  in  the  engrossed  statement  was  that  certain  docur 
ments  on  file  in  the  action  had  not  been  transcribed  at  length, 
but  exact  reference  had  been  made  to  them  as  exhibits,  with 
the  direction  ''here  insert."  But  as  to  documents  on  file, 
this  is  a  sufficient  engrossment  for  the  purposes  of  the  hear- 
ing before  the  trial  court.  It  is  a  procedure. countenanced 
by  the  code  (Civ.  Code,  sec.  648),  and  justified  by  our  de- 
cisions. Of  course,  in  printing  the  transcript  on  appeal  to 
this  court  the  documents  must  be  inserted  at  length. 
{Sharon  v.  Sharon,  79  Cal.  633;  Hayne  on  New  Trial  and 
Appeal,  sec.  156,  et  seq.) 

Aside  from  any  consideration  of  the  question  of  the  court's 
power  to  dismiss  a  motion  for  a  new  trial  pending  the  settle- 
ment of  the  statement  upon  the  motion,  and  conceding  that 
it  has  such  power,  we  think  its  exercise  under  the  circum- 
stances indicated  was  an  abuse  thereof.  Appellant  had  en- 
grossed and  presented  its  statement  in  due  time.  Judge  daf- 
lin's  refusal  to  certify  to  it  seems  to  have  been  based  upon  one 
or  two  minor  and  trifling  omissions  which  were  at  once  cor- 
rected. He  left  the  county  the  day  after  this  refusal,  remain- 
ing away  for  a  month  and  returning  for  but  ten  days  in  the 
early  part  of  February.  Within  a  few  days  after  his  second 
departure  this  motion  to  dismiss  was  noticed  and  served.  At 
the  hearing  appellant  showed  a  statement  engrossed  within 
the  meaning  of  the  law  and  sought  leave  of  court  to  obtain 
the  certification  of  Judge  Claflin,  for  Judge  Claflin  had  never 
refused  to  act,  and  in  fact  at  a  later  time,  as  appears  by  an- 
other appeal  in  this  case,  did  actually  certify  to  the  statement 
presented  to  him.  If  it  be  said  that  the  appellant  was  negli- 
gent in  not  seeking  out  the  judge  and  obtaining  his  signa- 
ture during  the  ten  days  of  his  last  stay  in  the  county  seat,  it 
was  not,  we  think,  negligence  so  gross  or  of  such  consequence 
as  to  warrant  the  extreme  penalty  imposed  by  the  court. 
We  think  in  so  doing  that  the  court  abused  its  discretion. 
The  second  appeal,  that  from  defendant's  motion  to  vacate 
the  order  of  dismissal,  upon  the  ground  that  it  was  improv- 
idently  made,  needs  no  consideration. 
The  third  appeal,  that  from  the  order  of  the  court  taxing 
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costs,  presents  no  especial  matters  calling  for  oommeni  The 
evidence  was  sufficient  to  support  the  items  allowed  by  the 
court,  and  they  appear  to  have  been  legal  charges. 

The  order  of  the  court  taxing  costs  is  therefore  affirmed, 
and  the  order  of  the  court  dismissing  defendant's  motion  for 
a  new  trial  is  reversed. 

McFarlandj  J.,  and  Temple,  J.,  concurred. 


[Sac.  No.  631.    Department  One.^-November  28,  1809.] 

H.  C.  BKINGHAM,  Appellant,  v.  H.  L.  W.  KNOX  et  al.. 
Defendants.  SIERRA  VALLEYS  RAILWAY  COM- 
PANY et  al.,  Respondents. 

MVOHAinG'S  LdSV — ^MatKBIALB  fob  CoifSTBUOTKOH  OW  lUUBOAD— CUJM 

OF  Lien. — ^A  lien  for  materials  used  in  the  construction  of  a  railroad 
must,  in  general,  be  claimed  and  enforced  against  the  entire  road, 
and  not  merely  against  that  part  thereof  for  whidi  the  materials 
were  furnished. 

Id. — Sufficiency  of  Descbiption — Nahx  of  Roao  iNDicAxuro  Piofobbd 
Tebminus — ^Refebencb  to  "Pbesbnt''  Tebhinus — Ikfuoatioh.^A 
claim  of  lien  which  stated  that  the  claimant  furnished  certain  ma- 
terials which  were  used  in  the  construction  "of  that  certain  rail- 
way known  as  and  called  the  Sierra  Valleys  and  Mohawk  Railway" 
(Mohawic  valley,  in  Plumas  county,  being  its  proposed  westerly 
terminus),  includes  the  entire  railway  by  general  description.  A 
further  particular  description  of  the  road  as  commencing  at  its 
easterly  starting  point  and  continuing  through  points  specified 
"to  its  present  westerly  terminus,*'  particularly  described,  whi<^ 
was  twelve  miles  short  of  its  proposed  westerly  terminus,  is  not 
inconsistent  with  the  general  description,  but  implies  that  the  road 
was  projected  westerly  beyond  the  described  terminus,  and  the  claim 
includes  the  then  incompleted  westerly  extension  of  the  railroad. 

Id. — ^Reoobd  of  Claiu — ^Raiiboad  Lying  in  Two  Counties — The  statute 
does  not  require  the  claim  of  a  lien  to  be  recorded  in  each  county 
in  which  the  railroad  is  situated ;  and,  where  it  lies  in  two  counties, 
the  claim  of  lien  may  be  recorded  in  either  county. 

Id. — ^VoiD  Contbacts — Statement  in  Claim — ^Value  of  Matebialb — 

CoNTBACT  Pbice. — Where  the  contract  for  the  construction  of  an 

extension  of  the  railroad  was  void  for  want  of  record,  the  claim  of 

lien  may  properly  state  the  c*ontract  price  for  the  materials,  aad 

'  such  statement  is  a  sufficient  allowing  prima  facie  of  their  valns. 
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Id. — ^Plbadikg — ^Allboation  op  Value — Cebtaintt. — The  complaint  for 
foreclosure  of  the  claim  of  lien  sufficiently  alleges  the  rslvte  of  the 
materials  by  alleging  the  contract  price  at  which  they  are  furnished 
in  the  absence  of  a  demurrer  for  uncertainty. 

Id.— pBoor  of  Vajlub^-Admission  op  Answxb.— Where  the  averment  of 
the  complaint  as  to  the  contract  price  for  the  materials  was  neither 
specially  demurred  to  nor  denied  by  the  answer,  the  value  of  the 
materials  need  not  be  proved  at  the  trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.    Stanley    A.  Smithy  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

O.  O.  Clough,  for  Appellant. 

Goodwin  &  Webb,  for  Respondents. 

THE  COURT.— One  H.  C.  Bowen  was  the  owner  of  cer- 
tain narrow  guage  railway  property  called  the  Sierra  Valleys 
and  Mohawk  Railroad,  which  in  different  parts  of  the  line 
was  in  various  stages  of  advancement;  the  section  on  which 
rails  had  been  laid  began  at  the  eastern  terminus  of  the  line, 
a  place  called  Junction  in  Lassen  county,  and  extended 
thence  northwest  and  westerly  a  distance  of  fourteen  miles; 
the  roadbed  had  been  graded  something  more  than  sixteen 
miles  beyond  the  end  of  the  laid  track,,  and  the  right  of  way 
for  the  road  had  been  obtained  a  few  miles  yet  farther  to  the 
westerly  terminus  at  Mohawk  valley  in  Plumas  county;  the 
total  distance  from  said  Junction  toMohawkvalleybeingabout 
thirty-five  miles.  In  October,  1894,  the  defendant  H.  L.  W. 
Knox  agreed  in  writing  with  said  Bowen  to  construct  addi- 
tional track  on  said  line,  commencing  at  the  end  of  the  four- 
teen miles  already  laid  and  proceeding  westward  about  nine 
miles  to  Rock  Quarry,  a  point  a  few  hundred  feet  west  of  a 
place  called  Kerby  Mill.  This  contract  was  not,  nor  was  any 
memorandum  thereof,  filed  in  the  office  of  the  recorder  of 
either  of  said  counties ;  so  that  it  was  void  under  the  provi- 
sions of  section  1183  of  the  Code  of  Civil  Procedure.  Never- 
theless, Knox  proceeded  thereunder,  and  completed  his  work 
in  accordance  therewith  on  August  8,  1895.  The  plaintiff 
in  this  action,  M.  C.  Bringham,  furnished  seventeen  thou- 
sand timber  ties  to  said  Knox  for  use,  and  which  Knox  did 
use,  in  the  construction  of  said  extension  of  the  track  to  Rock 
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Quarry;  Knox  agreed  to  pay  plaintiff  eighteen  cents  apiece 
for  said  ties,  and  yet  owes  him  on  account  thereof  a  balance 
of  eighteen  hundred  and  fifty-five  dollars.  On  September 
6, 1895,  plaintiff  filed  in  the  office  of  the  recorder  of  Plumae 
county  his  claim  of  lien,  presently  to  be  described,  for  the 
amount  of  said  balance.  This  is  an  action  to  recover  said 
amount  and  enforce  such  lien.  The  court  below  rendered 
judgment  against  Knox — who  had  made  default — for  the 
money  due  plaintiff,  but  refused  to  enforce  the  asserted  lien ; 
from  the  judgment  in  favor  of  the  defendants  other  than 
Knox  plaintiff  has  appealed. 

1.  Respondents  contend  that  plaintiff  has  sought  to  enforce 
his  lien  against  a  part  of  a  continuous  railroad,  whereas 
the  law  required  him  to  proceed  against  the  whole  property; 
and  this  is  the  question  mainly  discussed  by  counsel.  Pending 
performance  of  JCnox^s  contract  with  Bowen,  and  before 
plaintiff  filed  his  claim  of  lien,  the  title  to  the  entire  line  of 
track,  roadbed,  and  rights  of  A'ay,  from  Junction  to  Mohawk 
valley,  had  passed  from  said  Bowen  to  the  defendant  Sierra 
Valleys  Railway  Company.  In  his  claim  of  lien  filed  as 
aforesaid  on  September  6,  1895,  Bringham  stated  that  he 
"furnished  materials  actually  used  in  the  construction  of  that 
certain  railway  known  as  and  called  the  Sierra  Valleys  and 
Mohawk  Railway,  and  also  such  other  property  than  the 
railroad  as  may  be  necessary  for  the  operation  and  use  of  said 
railroad,  which  railroad  is  described  as  follows,  to  wit,*'  set- 
ting out  a  particular  description,  commencing  at  Junction 
and  continuing  to  the  town  of  Beckwith,  from  which  point 
it  is  stated  that  the  road  "bears  about  due  west  to  Kerby  Mill, 
and  to  its  present  westerly  terminus  distant  about  nine  hun- 
dred feet  from  Kerby  Mill.  That  the  entire  distance  from 
the  point  called  Junction  to  the  present  westerly  terminus 
of  said  Sierra  Valleys  and  Mohawk  Railroad  is  about  twenty- 
three  and  one-half  miles That  not  less  than  twenty- 
five  feet  of  ground  on  each  side  of  said  railroad,  as  con- 
structed, is  necessary  for  the  use  and  operation  of  said  road, 
together  with  the  ground  on  which  all  freight  and  other 
houses  are  situated."  The  instrument  concluded  with  a 
statement  that  Bringham  claims  the  benefit  of  the  law  re- 
lative to  liens  of  mechanics  and  others  upon  real  proi)erty. 
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At  the  time  the  claim  was  filed  work  was  in  progress  for  the 
completion  of  the  track  on  a  section  of  the  road  extending 
seven  miles  west  from  Rock  Quarry,  and  the  same  was  com- 
pleted on  November  15,  1895,  since  which  time  the  Sierra 
Valleys  Railway  Company  has  operated  the  same  as  part  of 
the  continuous  line  westward  from  Junction.  The  allega- 
tions of  the  complaint  in  the  action,  considered  together, 
show  that  plaintiff  proceeds  for  the  foreclosure  of  his  lien 
upon  whatever  property  is  described  in  the  said  claim. 

It  seems  to  be  well  settled  that  the  proper  construction  of 
the  statute  allowing  to  materialmen  and  others  a  lien  for 
materials  or  labor  furnished  for  use  in  the  construction  of  a 
railroad  (Code  Civ.  Proc,  sec.  1183)  requires  that  the  lien 
must,  in  general,  be  claimed  and  enforced  against  the  entire 
road.  (Cox^v.  Railroad  Co.,  44  Cal.  TS;  Boissot  on  Mechan- 
ics' Liens,  sec.  190>  and  cases  cited.)  In  our  opinion,  the 
plaintiff  here  has  brought  his  case  within  the  rule ;  he  dis- 
tinctly stated  in  his  filed  claim  that  he  furnished  materials 
used  in  the  construction — ^not  of  a  part  or  section  of  the 
railroad— but  "of  that  certain  railway  known  as  and  called 
the  Sierra  Valleys  and  Mohawk  Railway";  it  is  true,  he  fur- 
ther says  that  the  said  railroad  is  described  as  commencing  at 
Junction  and  continuing  to  its  present  westerly  terminus 
about  nine  hundred  feet  from  Kerby  Mill;  but  it  is  to  be 
noted  that  he  says  its  present  westerly  terminus  is  at  that 
point,  carrying  the  implication  that  the  railroad  was  pro- 
jeeted  beyond  such  point,  aiad  i^ight  be  extended;  the  term- 
inus of  the  road  as  an  actual  raSflroail'^— a  way  for  traffic — 
was  at  the  place  stated  in  hig(  claim ;  work  was  then  in  prog- 
ress for  its  extension,  and  in  the  course  of  a  few  weeks  the 
terminus  was  shifted  seven  miles  farther  westward.  In  view 
of  the  statement  that  the  materials  were  actually  used  in  the 
construction  of  a  certain  railway  correctly  described  by 
name,  it  is  a  fair  inference  that  the  further  particulars  given 
in  the  claim  of  lien  were  intended  by  the  claimant,  and 
should  be  regarded  merely  as  particulars  for  the  identifica- 
tion of  the  road  as  an  enlirety  and  not  as  exclusive  of  the 
westward  extension  then  incomplete;  such  extension,  al- 
though not  within  the  descriptive  particulars,  yet  was  not 
excluded  by  them,  and  was  within  the  descriptive  designa- 
tion "Sierra  Valleys  and  Mohawk  Railway."     The  state- 
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ment  that  twenty-five  feet  of  ground''  on  each  side  of  said 
railroad  as  constructed  is  necessary  for  the  use  and  operation 
of  the  road''  applies  as  well  to  future  construction  as  to  the 
part  then  complete;  no  ground  on  each  side  could  become 
necessary  for  operation  of  the  railroad  except  as  the  same 
should  be  put  in  condition  to  be  operated.  The  demand  with 
which  the  claim  of  lien  concluded — that  the  claimant  have 
the  benefit  of  the  law  allowing  the  lien,  was  equivalent  to  a 
statement  that  he  claimed  a  lien  on  the  property  he  had  de- 
scribed {Ru88  etc.  Co,  V.  Oarrettson,  87  Cal.  589) ;  and  for 
the  reasons  indicated  we  think  it  would  be  hypercriticism  to 
say  that  he  described  less  than  the  whole  line  for  the  pur- 
poses of  his  lien.  (See  Tredinnick  v.  Mining  Co.,  72  Cal. 
78;  Willamette  etc  Co.  v.  Kremer,  94  Cal.  205.) 

2.  Respondents  also  object  that  since  the  road  lies  in  the 
two  counties  of  Plumas  and  Lassen  the  claim  of  lien  was  void 
because  filed  in  the  ofiice  of  the  recorder  of  Plumas  county 
only.  As  to  this  it  is  sufiicient  to  say  that  the  statute  re- 
quires the  party  claiming  the  lien  to  file  his  claim  ''for  record 
with  the  county  recorder  of  the  county  in  which  such  prop- 
erty, or  some  part  thereof,  is  situated."  (Code  Civ.  Proc., 
sec.  1187.)  The  courts  have  no  power  to  amend  the  statute 
by  requiring  the  filing  of  the  lien  in  every  county  where 
any  part  of  the  property  it  situated. 

3.  It  is  urged  that  since  the  contract  between  Knox  and 
Bowen  was  void,  and  since  that  reason  the  plaintiff  could 
claim  his  lien  only  for  the  value  of  the  materials  furnished 
by  him  and  not  for  the  contract  price  agreed  on  with  Knox 
(Code  Civ.  Proc.,  sec.  1183),  therefore  both  the  claim  of  lien 
and  the  complaint  are  insufiicient  in  failing  to  allege  the 
value  of  plaintiff's  materials.  It  was,  however,  stated  in  the 
claim  that  the  agreed  price  was  eighteen  cents  apiece  for  the 
ties ;  this  statement  was  a  sufiicient  showing,  prima  fade,  of 
their  value.  {Jewell  v.  McKay,  82  Cal.  144,  150;  Booth  v. 
Pendola,  88  Cal.  Joost  v.  Sullivan,  111  Cal.  286,  296.)  And 
so  in  relation  to  the  complaint;  it  contained  no  direct  aver- 
ment of  the  value  of  the  ties,  but  it  was  alleged  that  plaintiff 
furmsiied  them  to  Knox  at  the  said  agreed  price.  Since  the 
agreed  price  was  prima  facie  evidence  of  their  value,  it  must 
be  held  that  the  pleader  in  this  manner  alleged  the  value; 
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although  he  avcred  evidence  of  the  fact  rather  than  the  ulti- 
mate fact  itself,  yet  as  the  complaint  was  not  demurred  to  for 
uncertainty  in  this  particular  it  is  sufficient  on  appeal.  (Ruse 
etc.  Co,  V.  Oarrettaon,  supra;  Amesioy y.  Electric  etc  Co.,  95 
Cal.  311 ;  Mullally  v.  Townaend,  119  Cal.  52,  and  cases  cited.) 
It  is  said  further  that  the  value  of  the  materials  was  not 
proved  at  the  trial ;  but  the  said  everments  of  the  complaint 
were  not  denied  by  the  answer  of  respondents;  it  was  un- 
necessary, therefore,  that  plaintiff  should  make  proof  of 
them. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 


[Sac.  No.  483.    Department  Two.— November  24,  1800.] 

CHARLES  SIMON  et  al.,  Appelants,  v.  JUSTICE'S  COURT 
OF  CITY  OF  STOCKTON,  C.  P.  RENDON,  Justice, 
Respondent. 

Jubticb's  Coubt — JuRisoicnoN — ^Vacatino  Judgment  by  Default — 
Answeb  Sent  by  Maii>— Fhing — Obdeb  Nunc  pro  Tunc. — ^A  ju»- 
tioe's  court  has  no  juriBdiction  to  interfere  with  its  judgments  ex* 
cept  in  the  manner  provided  by  law;  and  it  has  no  power,  more 
than  ten  daja  after  the  entry  of  a  judgment  by  default,  to  vacate 
it  upon  the  ground  of  mistake,  surprise,  or  excusable  neglect  of  the 
defendant;  nor  has  it  jurisdiction,  upon  a  motion  of  the  defendant, 
made  more  than  forty  days  after  the  judgment,  to  hear  and  deter- 
mine issues  of  law  and  fact  as  to  whether,  after  service  of  sum- 
mons upon  the  defendant  in  another  county,  an  answer  addressed 
to  the  justice  and  sent  by  mail,  and  received  by  the  constable,  in 
the  absence  of  the  justice,  had  been  filed  prior  to  the  default,  or 
to  order  such  answer  filed  nuno  pro  tune. 

Id. — Obdebs  Without  Jubisdiction — Cebtiobabi. — Orders  of  the  jus- 
tice's court  declaring  void  the  judgment  by  default,  and  staying 
execution  thereon,  and  ordering  the  answer  sent  by  mail  to  be 
filed  nunc  pro  tune,  as  of  a  date  prior  to  the  judgment,  made  more 
than  forty  days  after  its  rendition,  are  without  jurisdiction,  and 
should  be  annulled  upon  certiorari. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Max  Grimm,  for  Appellants. 
H.  W.  Hutton,  for  Respondents 

McPARLAND,  J. — This  is  an  appeal  from  a  judgment  of 
the  superior  court  in  a  proceeding  in  certiorari  in  which  the 
petitioners  therein,  Simon  and  Busch,  sought  to  have  certain 
orders  of  a  justice's  court  annuled. 

The  petitioners  commenced  an  action  in  a  justice's  court  of 
the  city  of  Stockton,  of  which  C.  P.  Rendon  was  the  justice, 
against  one  Sparks,  who  was  served  with  summons  in  San 
Francisco,  and  had  until  the  thirty-first  day  of  August,  1897, 
to  appear.  On  the  first  day  of  September,  1897,  it  appear- 
ing that  no  answer  had  been  filed  by  Sparks  and  no  appear- 
ance made  by  him  in  any  way^  default  was  entered  against 
him  by  A.  C.  Parker,  a  justic  of  the  peace  who  was  then  hold- 
ing court  for  said  Justice  Rendon,  in  the  absence  of  the  lat- 
ter; and,  as  the  suit  was  for  damages  for  an  unlawful  act, 
witnesses  were  examined  and  evidence  received  on  the  part 
of  plaintiff,  and  judgment  was  rendered  on  said  September 
1st  against  Sparks  for  eighty-five  dollars  and  some  costs. 
Nothing  further  appears  to  have  occured  in  the  case  until  the 
thirtjBenth  day  of  October,  1897,  which  was  more  than  forty 
days  after  the  rendition  of  the  judgment.  On  that  day  the 
attorney  for  Sparks  filed  an  affidavit  in  the  justice's  court, 
in  which  he  stated  that  on  August  28th  he  prepared  an  an- 
swer for  Sparks  and  put  it  into  the  United  States  mail  on  that 
day  addressed  to  the  said  Justice  Rendon  at  Stockton,  with 
a  letter  saying  that  he  was  about  to  take  a  trip  east  and  would 
not  be  back  until  October,  and  asking  that  the  cause  be  set 
for  about  the  10th  or  11th  of  that  month;  that  he  also  on 
said  day  addressed  to  the  attorney  for  the  plaintiflFs  in  said 
suit,  at  his  residence  in  Stockton,  a  letter  inclosing  a  copy 
of  the  answer,  in  which  he  also  stated  his  anticipated  absence 
and  asked  that  the  case  be  not  set  until  about  the  11th  of  Oc- 
tober; that  he  heard  no  more  of  the  matter  until  the  4th  of 
October,  1897,  when  he  received  a  letter  from  the  attorney 
for  the  plaintiffs  notifying  him  of  the  judgment  which  had 
been  rendered  on  September  1st  and  asking  him  to  have 
amount  thereof  forwarded  to  him ;  and  that  Justice  Rendon 
had  left  the  state  on  the  24th  of  August,  1897,  and  did  not 
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return  until  the  5th  of  September,  and  that  in  the  meantime 
Parker  had  held  court  for  him,  and  that  one  Carroll,.  Who 
was  constable,  had  indorsed  on  the  envelope  containing  the 
answer  that  it  had  been  received  at  the  office  of  the  said  jus- 
tice on  the  thirty-first  day  of  August,  1897.     Some  other 
facts  not  necessary  to  be  noticed  were  stated  in  the  affidavit, 
and  it  concluded  with  the  prayer  that  the  court  would  "stay 
the  said  judgment  and  declare  the  same  void  and  of  no  effect, 
and  will  refuse  to  issue  process  thereon,  and  recall  all  process 
and  other  proceedings  taken  upon  said  void  judgment." 
This  aflSdavit  was  filed  October  13  1897,  and  on  the  same  day 
notice  was  given  of  a  motion  for  orders  staying  the  judgment, 
declaring  it  void,  staying  further  execution,  etc.    These  mo- 
tions were  heard  on  the  sixteenth  day  of  October,  1897,  on 
which  day  the  court  granted  the  motion  to  stay  judgment 
herein,  declaring  the  judgment  void,  and  ordering  that  the 
answer  of  Sparks  *'be  indorsed  filed  nunc  pro  tunc  as  of  the 
thirty-first  day  of  August,  1897,"  and  made  an  order  fixing 
a  future  day  for  the  trial  of  the  cause.    The  affidavit  of  Jus- 
tice Parker  was  also  filed  in  which  he  stated  that  on  the  31st 
of  August,  at  the  request  of  plaintiff's  attorney,  he  made  a 
careful  search  among  the  papers  which  had  been  filed  in  the 
office  of  Justice  Bendon  and  among  the  papers  filed  in  said 
action,  and  searched  for  a  letter  in  which  an  answer  might 
have  been  inclosed  and  also  in  the  private  room  of  said 
Rendon  which  adjoins  the  courtroom,  and  could  not  find 
any  answer  or  other  paper  filed  by  the  defendant  Sparks ;  that 
he  repeated  the  search  on  the  morning  of  September  1st  and 
before  the  hearing  of  the  evidence  in  the  action  or  the  render- 
ing of  a  judgment,  but  was  unable  to  find  any  answer  or  other 
paper  showing  the  appearance  of  Sparks ;  that  after  testimony 
had  been  taken  and  judgment  rendered  one  Carroll  delivered 
to  him  an  open  envelope  addressed  to  Justice  Rendon,  in 
which  was  found  the  letter  and  answer  referred  to  in  the 
said  aflSdavit  of  the  attorney  for  Sparks;  that  he  did  not 
know  whether  Carroll  took  the  envelope  from  his  pocket  or 
from  a  private  desk  of  Carroll  in  the  private  office  of  Rendon ; 
and  that  ''said  Carroll  was  not  a  clerk  of  either  the  justice 
ef  the  peace  of  the  city  of  Stockton,  or  a  clerk  of  the  justice 
of  the  peace  of  Stockton  township,  and  not  the  proper  cus- 
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todian  of  any  pleading  or  record  of  said  court  or  action,  and 
had  no  authority  whatever  to  file,  or  receive  for  filing,  any 
paper  in  said  action."  The  judgment  rendered  in  the  said 
case  of  the  petitioners  against  Sparks  was  not  void  on  its 
face,  but  was  appearently  in  all  respects  a  regular  and  valid 
judgment 

Upon  the  foregoing  facts,  we  think  that  the  orders  above 
referred  to  made  by  the  justice  of  the  peace  after  the  rendi- 
tion of  the  said  judgment  were  beyond  the  jurisdiction  of 
the  justice  to  make,  and  that  the  superior  court  erred  in  con- 
firming the  same.  A  justice's  court  cannot  disturb  or  in  any 
way  interfere  with  its  judgments  except  in  the  manner  pro- 
vided by  statute.  In  Winter  v.  Fitzpatrick,  35  Cal.  269,  the 
court  said :  "In  making  the  order  of  the  10th  of  February, 
vacating  and  setting  aside  the  judgment  of  the  24th  of  Jan- 
uary, the  justice  of  the  peace  acted  without  jurisdiction.  In- 
ferior courts  cannot  go  beyona  the  authority  conferred  upon 
them  by  the  statute  under  which  they  act.  They  can  assume 
no  power  by  implication,  but  must  keep  within  the  power  ex- 
pressly given.  Neither  the  practice  act  nor  the  statute  in  re- 
lation to  justices'  courts  in  the  city  and  county  of  San  Fran- 
cisco authorizes  a  review  by  the  justice  of  his  own  judgment, 
except  upon  motion  for  a  new  trial."  (At  that  time  a  justice 
of  the  peace  was  expressly  given  power  to  entertain  a  motion 
for  a  new  trial  by  section  622  of  the  practice  act.)  The  rule 
thus  declared  has  never  been  since  questioned,  and  has  been 
frequently  reaffirmed.  And,  so  far  as  the  question  here  in- 
volved is  concerned,  the  provisions  of  the  Code  of  Civil  Pro- 
cedure are  the  same  as  those  of  the  old  practice  act.  (See 
Weimmer  v.  Sutherland,  74  Cal.  341;  Jones  v.  Justice's 
Court,  97  Cal.  623,  and  cases  there  cited.)  If  the  motion 
made  in  the  justice's  court  to  set  aside  the  judgment  was 
based  upon  the  ^'mistake,  inadvertance,  surprise,  or  excusa- 
ble neglect"  of  Sparks  himself,  then  the  court  had  no  juris- 
diction over  it  because  it  was  not  made  within  ten  days  after 
the  judgment  (Code  Civ.  Proc,  sec.  859;  Weimmer  v.  Suther^ 
land,  mpra) ;  if  it  was  based  upon  the  theory  that  the  answer 
had  been  filed  on  the  31st  of  August,  then  it  raised  very 
serious  issues  of  both  law  and  fact  which  the  justice's  court 
had  no  jurisdiction  to  hear  and  determine  on  such  a  motion. 
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Whether  or  not  the  judgment  could  be  set  aside  by  a  court 
of  equity  on  a  bill  framed  for  that  purpose  is  a  question  not 
now  before  us.  We  think  that  the  orders  reviewed  on  the  writ 
should  have  been  vacated  by  the  superior  court. 
The  judgment  appealed  from  is  reversed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  2085.    In  Bank.— Noyember  24,  1890.] 

WILLIAM  BIRCH,  Appellant,  v.  JAMES  D  PHELAN  et 
al.,  Respondents. 

Fbs  or  JuBORS  IN  Criminal  Cases — San  Francisco— Conbtbuction  or 
Statute. — A  person  who  has  served  as  a  juror  in  criminal  causes 
prosecuted  in  the  superior  court  of  the  city  and  county  of  San 
Francisco,  is  not  entitled  to  payment  for  such  services  out  of  the 
municipal  treasury.  Neither  the  act  of  March  5,  1870,  nor  the  act 
of  February  27,  1866,  nor  the  consolidation  act  (Stats.  1856,  p. 
145),  nor  the  act  of  March  28,  1895,  confers  any  right  to  such 
payment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Louis  P.  Boardman,  for  Appellant. 

Franklin  K.  Lane,  City  and  County  Attorney,  and  George 
W.  Lane,  Assistant,  for  Respondent. 

BRITT,  C— The  defendant  Phelan  is  the  mayor  of  the 
city  and  county  of  San*  Francisco,  and,  in  virtue  of  his 
office,  is  president  of  the  board  of  supervisors  of  said  city  and 
county;  the  other  defendants  are  members  of  said  board. 
The  plaintiff  served  as  a  juror  at  various  times — eleven  days 
in  all — during  the  month  of  March,  1899,  upon  the  trial  of 
sundry  criminal  causes  prosecuted  in  the  superior  court  of 
said  city  and  county ;  he  presented  to  the  said  board  a  claim 
in  the  sum  of  twenty-two  dollars  for  his  services  as  such 
juror,  and  demanded  that  the  same  be  allowed  as  a  valid 
CXXVILCal.— 4 
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claim  payable  out  of  the  municipal  treasury;  defendants 
having  refused,  plaintiff  petitioned  the  superior  court  for 
a  writ  of  vnandamus  to  compel  them  to  allow  his  claim;  the 
court  denied  his  writ,  hence  this  appeal. 

In  most  of  the  counties  of  the  state  express  provision  has 
been  made  by  the  legislature  for  compensation  of  jurors  in 
criminal  cases  from  the  public  county  funds.  (Act  March 
5,  1870,  sec.  28;  Stats.  1869-70,  p.  176;  amended  March  1, 
1872,  Stats.  1871-72,  p.  188 ;  Jacobs  v.  Elliott,  104  Cal.  320.) 
But  by  section  52  of  said  act  of  1870  the  city  and  county  of 
San  Francisco  was  exempted  from  the  operation  of  said 
section  28  thereof;  plaintiff  urges,  however,  that  certain 
other  statutes  "indicate  a  positive  legislative  intent  that  such 
fees  should  be  paid" — referring  to  the  fees  of  all  jurors  in 
like  situation  with  himself,  said  to  be  about  fifteen  hundred 
in  number.  The  first  of  the  statutes  thus  relied  on  is  the  act 
of  February  27,  1866,  ''Concerning  fees  of  all  jurors  in  like 
situation  with  himself,  said  to  be  about  fifteen  hundred  in 
number.  The  first  of  the  statutes  thus  relied  on  is  the  act  of 
February  27, 1866,  "Concerning  fees  of  jurors  and  witnesses 
in  the  city  and  county  of  San  Francisco"  (Stats.  1865-66,  p. 
122),  which  proceeds  as  follows:  "Section  1,  In  the  dty  and 
county  of  San  Francisco  the  fees  of  jurors  and  witnesses 
shall  be  as  hereinafter  provided.  Sec.  2.  The  fees  of  jurors 
shall  be  for  each  cause — and  if  a  cause  occupy  more  than  a 
day,  then  for  each  day's  attendance — two  dollars. .  •  .to  be 
paid  in  civil  cases  by  the  party  in  whose  favor  verdict  is 
rendered  before  the  same  may  be  recovered  as  costs  against 

the  party  losing  the  case tJntil  they  are  paid  no  further 

proceedings  shall  be  allowed  in  the  action.  No  person  shall 
receive  fees  for  serving  on  a  coroner's  jury."  Section  3  re- 
lates to  the  fees  of  witnesses  in  civil  suits  only. 

The  court,  per  Mr.  Justice  Harrison,  said  in  a  recent  case: 
"The  right  of  compensation  for  services  as  a  juror  is  purely 
statutory,  and  it  is  for  the  legislature  to  determine  in  what 
cases  such  compensation  shall  be  made,  as  well  as  the  amount 
and  mode  of  payment;  or  it  may  withhold  any  compensa- 
tion therefor."  (Hilton  v.  Curry,  124  Cal.  84.)  Comparing 
and  considering  together  the  several  parts  of  said  act  of  1866, 
there  seems  to  be  in  it  no  intelligible  provision  for  the  com- 
pensation of  jurors  in  criminal  cases ;  if,  however,  we  could 
admit  that  such  was  the  legislative  intent  and  that  language 
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has  been  employed  from  which  the  intent  appears,  the 
statute  yet  fails  to  support  the  plaintiff's  ease  for  the  reason 
that  it  does  not  indicate  a  purpose  to  charge  such  compensa- 
tion upon  the  city  and  county.  The  charter  of  the  city  and 
county  the  consolidation  act  (Stats.  1856,  p.  145) — ^pro- 
vides that  the  municipal  funds  may  be  used  to  pay  the  fees 
of  juroxs  in  criminal  cases  "when  the  same  by  law^  are  pay- 
able out  of  the  county  treasury" ;  and  forbids  such  payment 
from  that  source  unless  required  "by  law,"  which  it  defines  to 
bo  "the  constitution  and  laws  made  or  adopted  by  the  legis- 
lature in  pursuance  thereof."  (Stats.  1856,  sees.  82,  83,  95.) 
Obviously,  there  is  nothing  in  the  act  of  1866  declaring  or 
intimating  that  such  fees  are  payable  out  of  the  local  treas- 
ury, and  we  have  no  more  warrant  to  say  that  the  charge 
arises  by  implication  against  the  city  and  county  than  to 
say  that  it  is  implied  against  the  state  of  California — ^perhaps 
not  even  as  much.  (See  County  of  Modoc  v,  Spencer,  103 
Cal.  498,  500.) 

The  other  statute,  which,  in  the  view  of  plaintiff,  affords 
foundation  for  his  demand,  is  the  act  of  March  28,  1895, 
"To  establish  the  fees  of  county,  township,  and  other  officers, 
and  of  jurors  and  witnesses  in  this  state."  (Stats.  1895,  p, 
267.)  It  is  unnecessary  to  set  out  its  provisions  touching 
jurors'  fees;  the  interpretation  thereof  is  affected  by  con- 
siderations quite  similar  to  those  already  stated  in  reference 
to  the  act  of  1866 ;  this  court  has  held — in  Hilton  v.  Curry, 
above  cited — ^that  the  purpose  of  the  act  of  1895,  as  regards 
the  fees  of  jurors,  is  but  to  establish  the  amount  of  the  same, 
and  that  it  does  not  fix  the  source  of  payment,  nor  author- 
ize payment  out  of  the  public  treasury.  The  ruling  in  that 
case  related  to  fees  of  jurors  in  civil  causes,  but  we  see  noth- 
ing in  the  statute  which  would  allow  a  different  conclusion 
upon  its  effect  in  the  present  instance.  The  claim  of  plain- 
tiff cannot  be  supported,  and  the  judgment  of  the  court  be- 
low should  be  affirmed. 

Haynes,  C,  and  Gray,  C,  concurred. 
For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment of  the  court  is  affirmed. 

Van  Dyke,  J.,  Harrison,  J., 
McFarland,  J.,  Garoutte,  J. 
Temple,  J.,  Henshaw,  J. 
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[S.  F.  No.  1703.    Department  One.— November  24,  1899.] 

a  BARTHE,  Respondent,  v.  JOSEPHINE  ROGERS,  Ad- 
ministratrix,  etc.,  Appellant. 

Estates  of  Deceased  Persons — Claims — ^Action  upon  Rejected  Claim 
— ^Variance. — No  action  can  be  maintained  upon  a  dainw  against 
the  estate  of  a  deceased  pernon  which  has  not  ftrst  been  presented 
for  allowance,  and  no  recovery  can  be  had  in  an  action  upon  a 
rejected  claim,  upon  any  cause  of  action  not  included  in  the  claim. 
In  an  action  upon  a  claim  for  specified  services  and  specific  com- 
pensation therefor,  a  recovery  at  the  rate  of  thirty  dollars  per 
month  for  two  years,  is  a  variance  which  has  no  foundation  in  the 
claim  presented,  and  cannot  be  supported. 

Id. — ^Burden  of  Proof — Failure  of  Evidence — ^Nonsuit  wot  Re- 
quired.— ^The  burden  of  proof  is  upon  the  plaintiff  in  an  action  upon 
a  rejected  claim  to  establish  that  claim.  If  the  evidence  of  tlw 
plaintiff  fails  to  establish  the  claim  sued  upon,  owing  to  hb  mis- 
fortune in  not  being  competent  to  testitfy  in  hfs  own  behalf,  the 
obligation  of  the  administrator  is  not  thereby  varied;  nor  is  the 
administrator  bound  to  move  for  a  nonsuit,  but  he  may  submit  the 
case  upon  the  plaintiff's  testimony,  and  ask  for  a  judgment  upon 
the  merits. 

APPEAL  from  a  Judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
John  H.  Durst,  for  Appellant. 
A.  Ruef,  for  Respondent. 

HARRISON,  J. — ^The  plaintiff  presented  a  claimtothede- 
fondant  against  the  estate  of  her  intestate,  which  was  re- 
jected by  her,  and  thereupon  brought  the  present  action  to 
establish  the  same.  Judgment  was  rendered  in  his  favor,  and 
the  defendant  has  appealed. 

The  claim  presented  by  the  plaintiff  was  for  services  of 
divers  kinds  rendered  the  deceased  at  different  times  from 
October,  1893,  to  the  date  of  her  death,  March  29,  1897,  and 
expenses  incurred  therein,  and  was  made  up  of  fourteen 
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separate  items,  to  each  of  which  a  specific  vnlue  was  fixed, 
amounting  in  the  aggregate  to  seven  hundred  and  seventy- 
eight  doUais.  In  the  complaint  herein  the  plaintiff  sets 
forth  a  copy  of  the  claim  so  presented  by  him^  and  seeks 
to  recover  upon  an  indebtedness  of  seven  hundred  and 
seventy-eight  dollars  for  services  rendered  the  deceased  at 
her  request  within  two  years  before  her  death,  and  for  money 
laid  out  and  expended  at  her  request.  At  the  trial  he  dis- 
claimed all  right  of  recovery  for  any  services  except  such  as 
were  rendered  within  two  years  prior  to  the  death  of  the 
intestate,  and  the  court  allowed  him  thirty  dollars  a  month 
for  that  period,  and  found  that  the  decedent  was  indebted 
to  him  in  the  sum  of  seven  hundred  and  twenty  dollars  "for 
services  rendered  to  her  by  plaintiff  within  two  years  prior  to 
her  said  death  at  her  request,"  and  entered  judgment  accord- 
ingly. The  appeal  herein  is  maintained  upon  the  ground 
that  the  evidence  is  insufficient  to  sustain  this  finding  of  the 
court  and  that  the  judgment  was  rendered  upon  a  different 
cause  of  action  from  that  stated  in  the  claim  which  was  pre- 
sented to  the  defendant. 

Of  the  fourteen  items  of  which  the  plaintiff  made  up  the 
claim  which  he  presented  to  the  defendant,  seven  were  for 
''eiq)enses  and  services"  in  making  trips  from  San  Francisco 
to  various  parts  of  the  state  at  request  of  deceased,  for  which 
one  hundred  and  fifty-eight  dollars  was  claimed;  and  one 
item  of  twelve  dollars  was  claimed  for  "accompanying  Mrs. 
Marshall  six  trips  to  Berkeley  and  San  Leandro."  There  is 
no  evidence  in  the  record  that  the  plaintiff  ever  made  a 
trip  in  behalf  of  the  deceased  to  any  part  of  the  state,  and 
the  only  evidence  in  support  of  his  claim  for  "accompany- 
ing" her  to  any  place  outside  of  San  Francisco  is  that  given 
by  the  witness  Danier,  who  testified:  "I  knew  that  Barthe 
A\ent  different  places  in  the  country  with  her."  Another  item 
in  the  claim  as  presented  is  for  fifty  dollars  for  ''expenses 
and  services  about  fifty  trips  to  office  of  A.  Ruef,  attorney, 
and  consultation  with  him  on  behalf  of  deceased  with  her." 
The  only  evidence  bearing  on  this  item  is  that  given  by  Mrs. 
Stencil,  who  testified  that  the  deceased  told  her  that 
Barthe  took  her  once  to  some  lawyer.  One  of  the  items  in 
the  claim  presented  is  for  two  hundred  dollars  for  "services 
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rendered  to  deceased  four  or  five  times  per  week  from  Octo- 
ber, 1893,  to  April,  1895."  As  she  died  March  29, 1897,  the 
plaintiff  could  recover  for  only  such  services  under  this  item 
as  were  rendered  during  the  last  two  days  in  March,  1895. 
Another  item  in  the  claim  as  presented  was  fifty  dollars  for 
''expenses  and  services  in  attending  to  various  negotiations 
relating  to  sale  of  her  real  property,  at  her  request."  There 
is  no  evidence  in  the  record  tending  to  show  that  any  such 
services  were  rendered. 

The  provision  in  section  1500  of  the  Code  of  Civil  Pro- 
cedure that  the  holder  of  a  claim  against  the  estate  of  a  de- 
ceased person  cannot  maintain  an  action  thereon  unless  the 
claim  is  first  presented  to  the  executor  or  administrator,  is 
equivalent  to  a  declaration  that  he  cannot  maintain  an  ac- 
tion upon  any  claim  that  he  has  not  first  presented  for  al- 
lowance, and  that  in  any  action  to  establish  the  validity  of  a 
claim  which  has  been  presented  and  rejected  "he  can  recover 
only  upon  the  claim  which  has  been  so  presented  and  re- 
jected, and  is  not  entitled  in  that  action  to  recover  against 
the  estate  for  any  other  cause  of  action."  (Lichtenbcrg  v.  Mc- 
Glynn,  105  Cal.  45.)  In  the  present  case,  the  plaintiff's  claim 
a.s  presented  to  the  administratrix  was  for  certain  specified 
services,  for  which  he  demanded  certain  specific  compensa- 
tion. At  the  trial  he  offered  evidence  in  support  of  only  ft 
portion  of  these  services,  and  offered  no  evidence  of  the 
particular  value  of  such  services.  In  the  claim  which  he 
presented  his  demand  for  compensation  for  those  services 
of  which  he  offered  evidence  was  less  than  one-half  of  the 
n  mount  for  which  the  court  gave  him  judgment,  and  the 
basis  of  computation  upon  which  the  court  rendered  its  de- 
cision, viz.,  ^'thirty  dollars  a  month  for  two  years,"  had  no 
foundation  in  the  claim  as  presented.  It  may  be  added  that 
the  evidence  of  services  rendered  by  him  to  the  decedent 
>vithin  two  years  of  her  death  does  not  equal  the  extent  of 
services  stated  by  him  in  his  claim. 

The  contention  of  the  respondent  that  the  defendant 
should  have  moved  for  a  nonsuit,  rather  than  submit  the  case 
upon  the  plnmtitf's  testimony,  is  without  merit.  The  plain- 
tiff was  not  entitled  to  recover  unless  he  produced  evideoco 
in  support  of  his  daim,  and  the  burden  was  upon  him  to 
establish  the  claim  which  had  been  rejected.     If  his  evi- 
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dence  failed  in  this  respect  the  defendant  was  entitled  to  ask 
for  a  judgment  in  her  behalf.  As  was  said  in  Lichtenberg  v. 
McGlynn,  supra:  "It  may  be  that  the  failure  to  make  greater 
I>roof  results  from  the  statutory  inability  of  the  plaintiff  to 
testify  in  his  own  behalf,  but  this  does  not  relieve  him  from 
the  necessity  of  producing  sufficient  evidence  to  establish 
his  cause  of  action.  His  incompetency  to  testify  may  be  his 
misfortune,  but  the  defendant's  obligation  is  not  thereby 
varied,  and  she  is  entitled  to  demand  such  proof  before  she 
can  be  called  upon  to  pay  to  the  plaintiff  the  money  which 
id  in  her  hands  as  trustee  for  the  beneficiaries  of  her  in- 
testate." 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

GarouttOi  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  Ko.  670.    Department  One.— November  24,  1880.] 

FRED  IL  DAY,  Respondent,  v.  S.  G.  DUNNING,  Appel- 
lant 

EucnoH — ^VAuniTT  of  Baixots — ^Excess  of  Names  VoTia>  vok— Idkn- 
TIFTINO  Mabk. — BaUots  cast  for  an  excessive  number  of  names  for 
one  office  have  only  the  effect,  imder  section  1211  of  the  Political 
Code,  to  prevent  the  ballots  from  being  counted  for  that  office;  and 
such  excessive  number  of  votes  for  one  office  does  not  constitute  an 
identifying  mark  within  the  meaning  of  section  1215  of  the  same 
code,  and  does  not  destroy  the  validity  of  the  ballot,  or  affect  it  in 
so  far  as  properly  cast  for  candidates  for  other  offices. 

Id. — CoNBTBUcnoN  of  Gods — ^Exceptions  as  to  iDENTirnifo  Mabks. — 
The  fact  that  the  vote  for  an  excessive  number  of  names  lor  one 
office  might  be  used  as  an  identifying  mark  does  not  affect  the 
validity  of  the  ballot  in  respect  of  other  offices,  such  identifying 
marks  being  relieved  from  the  operation  of  section  1215  of  the 
Political  Ck>de  by  virtue  of  the  more  specific  provision  of  section 
1211  of  that  codCj  which  is  a  limitation  upon  section  1216. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County.    E.  A.  Davis^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.-H.  Carlin,  and  J.  E.  Ebert,  for  Appellant. 
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W.  T.  Phipps,  for  Respondent. 

GAROUTTE,  J. — This  appeal  presents  an  election  con- 
test for  the  office  of  auditor  and  recorder  of  Yuba  county. 
The  consideration  of  a  single  question  disposes  of  the  merits 
of  the  litigation. 

The  trial  court  rejected  thirteen  ballots  which  had  been 
voted  for  this  appellant,  upon  the  ground  that  they  contained 
a  mark  which  identified  them.  The  face  of  these  ballots  di^y- 
closed  that  the  voter  had  marked  more  names  for  a  certain 
office  than  there  were  persons  to  be  elected  to  that  office,  and 
this  act  of  the  voter  was  held  to  be  a  mark  of  identification. 
For  illustration:  in  the  city  and  county  of  San  Francisco, 
eighteen  supervisors  are  elected.  If  an  elector  voted  for 
nineteen,  the  entire  ballot  should  be  rejected  as  containing 
an  identifying  mark.  This  contention  of  respondent,  which 
was  sustained  by  the  trial  court,  cannot  be  approved,  and  a 
citation  of  the  statutes  of  this  state  demonstrates  its  unsound- 
ness. 

Section  1215  of  the  Political  Code,  among  other  matters, 
declares :  "No  voter  shall  place  any  mark  upon  his  ballot  by 
which  it  may  afterward  be  identified  as  the  one  voted  by 
him."  Section  1211  of  the  same  code  also  declares :  "If  u 
voter  marks  more  names  than  there  are  persons  to  be  elected 
to  an  office  ....  his  ballot  shall  not  be  counted  for  such 
office."  It  may  be  conceded  that  a  vote  for  nineteen  super- 
visors, when  there  are  but  eighteen  to  be  elected,  would  be 
one  way  of  identifying  the  ballot,  but  it  would  no  more  iden- 
tify the  ballot  than  if  the  voter  had  voted  for  seventeen  super- 
visors. Yet  clearly  such  action  of  the  voter  would  not  justify 
a  rejection  of  the  ballot.  It  is  thus  apparent  that  any  and 
every  mark  upon  a  ballot  which  might  possibly  be  used  as 
an  identification  does  not  necessarily  demand  that  the  ballot 
be  rejected;  and  when  we  read  said  section  1211  it  is  plain 
that  the  marks  here  involved  do  not  come  within  the  pro- 
hibition of  section  1215.  These  two  sections  are  not  neces- 
sarily in  conflict.  Force  and  eflfect  may  be  given  to  both, 
and  under  such  conditions  force  and  effect  must  be  given  to 
both.  If  the  marks  upon  these  ballots  in  any  sense  may  be 
said  to  be  identifying  marks,  then  they  are  relieved  from  the 
force  and  effect  of  section  1215  by  virtue  of  the  provisions 
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of  section  1211.  Section  1216  is  general  in  its  nature,  and 
covers  a  broad  field.  Section  1211  is  special  in  its  nature, 
and  directed  to  a  single  object  and  purpose.  It  is  essentially 
a  limitation  upon  section  1216,  and  must  be  held  controlling. 

Section  1211,  by  all  rules  of  construction,  is  susceptible  of 
but  a  single  meaning.  It  means  that  the  ballot  must  be  re- 
jected as  to  the  particular  office  where  more  than  the  number 
of  names  allowed  by  law  are  voted  for  that  office,  and  that  it 
must  be  counted  as  to  all  other  names  for  all  other  offices. 
This  is  as  plain  as  though  it  were  declared  in  direct  and  posi- 
tive language.  The  statute  means  this,  or  it  means  nothing. 
Any  other  construction  would  involve  a  contradiction,  even 
an  absurdity.  If  these  crosses  constitute  an  identifying  mark 
forbidden  by  the  statute,  then  the  ballot  could  not  be  counted 
for  any  office  by  virtue  of  section  1215 ;  and  it  was  idle  and 
absurd  legislation  to  enact  section  1211,  declaring  that  such 
a  ballot  should  not  be  counted  for  any  person  for  that  par- 
ticular office.  Ciounsel  for  respondent  declares  the  portion  of 
section  1211  here  involved  to  be  inadvertent  legislation.  The 
soundness  of  this  claim  is  not  made  plain  to  us,  but,  however 
that  may  be,  if  there  was  inadvertent  legislation  it  is  inad- 
vertence that  may  only  be  eflfectively  cured  by  the  law-mak- 
ing body  of  the  state. 

Various  cases  from  other  states  are  cited  by  both  parties  to 
this  appeal,  which  bear  upon  the  question  here  under  consid- 
eration. It  is  unnecessary  to  review  those  authorities.  Our 
statute  is  succinct  and  controlling,  and,  tested  by  its  provis- 
ions, these  thirteen  ballots  should  have  been  counted  for  ap- 
pellant. Respondent  was  declared  elected  by  a  plurality  of 
nine  votes.  The  conclusion  arrived  at  demands  a  reversal  of 
the  judgment. 

For  the  foregoing  reasons  it  is  so  ordered. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[L.  A.  No.  684.    In  Bank.— Kovember  25,  1809J 

CHARLES  W.  RICHARDSON,  Respondent,  r.  J,  W.  F. 
DISS,  as  Clerk  of  the  Superior  Court,  etc.,  Appellant 

KsTATES  OF  Deceased  Persons — Solvent  Estatb — ^Intsbist  oh  Claim. 
An  allowed  claim  against  a  solvent  estate  of  a  deceased  person, 
which  is  based  upon  a  contract  bearing  a  greater  rate  of  inter- 
est than  the  legal  rate,  continues  to  bear  the  contract  rate  of  in- 
terest until  its  payment.  Section  1404  of  the  Code  of  Civil  Pro- 
cedure, limiting  the  rate  of  interest  to  that  allowed  on  judgments, 
applies  only  to  claims  against  insolvent  estates. 

Id. — CoNBTBUonoN  of  Code — Headnotb  to  Saonoir. — ^The  headnoie  of 
section  1494  of  the  Code  of  Civil  Prooedore,  to  the  effect  that 
"claims  to  be  sworn  to,  and,  when  allowed,  to  bear  same  interest 
as  judgments,"  cannot  be  treated  as  an  enactment  of  law  standing 
by  itself,  but  should  be  construed  in  its  contextual  relation  to  the 
whole  section  of  which  it  is  a  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Frank  F.  Oster,  Judge. 

This  was  a  proceeding  for  a  writ  of  mandate  to  compel  the 
clerk  of  the  superior  court  of  San  Bemardmo  county  to  pay 
to  the  petitioner,  who  was  a  creditor  of  the  estate  of  a  de- 
ceased person,  and  whose  claim  was  founded  on  a  promissory 
note  secured  by  mortgage,  the  amount  of  interest  due  on  the 
note  at  the  rate  provided  for  therein,  out  of  the  proceeds  of 
the  mortgage  property,  which  had  been  sold  in  the  probate 
proceedings.    Further  facta  are  stated  in  the  opinion. 

J.  P.  Hight,  and  Charles  L.  Allison,  for  Appellant 

Curtis  &  Curtis,  for  Respondent 

GRAY,  C. — The  record  in  this  case  presents  ihe  single 
question:  What  rate  of  interest  should  an  allowed  claim, 
based  on  a  promissory  note,  against  a  solvent  estate  of  a  de- 
ceased person,  bear?  On  the  part  of  appellant  it  is  contended 
that  the  claim  after  allowance  should  bear  the  legal  rate  of 
seven  per  cent,  and  on  the  part  of  respondent  it  is  claimed 
that  the  agreement  as  to  interest,  contained  in  the  contract 
upon  which  the  claim  is  based,  is  the  measure  of  the  rate  of 


Nov.  1899.]  IliCHARi>soN  V.  Diss.  59 

interest  as  well  after  the  claim  is  allowed  as  before.  The 
learned  judge  of  the  trial  court  adopted  the  latter  theory,  and 
decided  that  the  claim  after  allowance  should  draw  the  con- 
tract rate  of  interest^  which  in  this  case  was  fifteen  per  cent 
per  annum,  compounded  quarterly.  We  think  this  decision 
correct. 

Section  1920  of  the  Civil  Code  provides  that:  "Interest  is 
payable  on  judgments  recovered  in  the  courts  of  this  state  at 
the  rate  of  seven  per  cent  per  annum,  and  no  greater  rate,  but 
such  interest  must  not  be  compounded  in  any  manner  or 
form."  Section  1494  of  the  Code  of  Civil  Procedure  provides 
as  to  estates  of  deceased  persons:  'If  the  estate  be  insolvent, 
no  greater  rate  of  interest  shall  be  allowed  upon  any  claim 
after  the  first  publication  of  notice  to  creditors  than  is  al- 
lowed on  judgments  obtained  in  the  superior  court." 

There  is  no  statutory  or  code  provision  cited  in  the  briefs 
herein  fixing  any  rate  of  interest  on  claims  against  a  solvent 
estate,  and  we  infer  that  no  such  provision  exists.  Appellant 
claims  that  the  headnote  to  section  1494  of  the  Code  of  Civil 
Procedure,  quoted  as  follows:  "Claims  to  be  sworn  to,  and, 
when  allowed,  to  bear  same  interest  as  judgments,"  consti- 
tutes such  provision;  but  the  headnote  of  a  section  of  the 
code  should  not  be  treated  as  an  enactment  of  law  standing 
by  itself,  but  should  be  read  and  construed  in  its  contextual 
relation  to  the  whole  section  of  which  it  is  a  part.  Thus  read 
and  construed,  it  is  obvious  that  the  legislature  intended  by 
the  said  section  to  provide  for  a  rate  of  interest  only  as  to 
claims  against  insolvent  estates.  Before  the  enactment  of 
any  law  reducing  the  interest  on  judgments  from  the  con- 
tract rate  to  the  legal  rate  all  judgments,  based  on  contracts 
which  provided  for  interest  in  excess  of  the  legal  rate,  con- 
tinued to  draw  interest  at  the  rate  agreed  upon  in  such  con- 
tracts. (Corcoran  v.  Doll,  32  Cal  82.)  It  would  seem  also 
that  prior  to  the  adoption  of  section  1494  of  the  Code  of  Civil 
Procedure,  all  allowed  claims  against  estates  of  deceased  per- 
sons, whether  such  estates  were  insolvent  or  not,  boye  interest 
at  the  contract  rate  when  the  contracts  upon  which  they  were 
based  provided  for  a  rate  of  interest  in  excess  of  the  legal 
rate.  (Estate  of  Den,  35  Cal.  692.)  Upon  this  we  argue 
that,  it  being  necessary  to  pass  statutes  to  reduce  the  interest 
on  judgments  and  on  claims  against  insolvent  estates,  that 
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in  the  absence  of  any  statute  directed  to  the  same  puipose  in 
reference  to  claims  against  solvent  estates,  such  claims  must 
still  be  held  to  bear  interest,  up  to  the  time  of  their  payment, 
at  the  contract  rate.  Indeed,  the  whole  course  of  legislation 
on  the  subject  of  interest  would  seem  to  show  that  such  was 
the  intention  of  the  legislature. 

Section  1494  of  the  Code  of  Civil  Procedure,  in  specially 
mentioning  insolvent  estates  as  subjects  for  reduction  of  inter- 
est ex  industriaj  excludes  all  estates  not  mentioned  from  the 
operation  of  this  law  reducing  interest,  and  shows  as  plainly 
as  anything  short  of  positive  enactment  can  show  that  it  was 
the  intention  and  purpose  of  the  legislature  that  claims 
against  solvent  estates  should  continue  after  allowance  to 
draw  interest  at  any  rate  in  excess  of  the  legal  rate  that  the 
contracts  upon  which  they  were  based  would  warrant.  Such 
seems  also  to  be  the  construction  placed  upon  the  law  by  the 
bench  and  bar  of  the  state  since  the  enactment  of  the  code 
referred  to  herein,  for  we  find  in  Consolidated  Nat  Bank  v. 
Hayes,  112  Cal.  75,  and  in  Finger  v,  McCaughey,  114  Cal. 
64,  that  the  contracts  therein  controlled  the  rate  of  interest 
the  claims  bore  after  allowance.  It  is  true  there  is  no  discus- 
sion found  in  these  cases  of  the  question  as  to  what  the  rate 
of  interest  should  be.  Indeed,  all  parties  and  the  court  seem 
to  have  coincided  in  the  same  rule  of  interest  adopted  by  the 
trial  court  in  the  case  at  bar  as  being  the  only  rule  to  be  de- 
duced from  the  code  provisions  on  the  subject  and  therefore 
requiring  no  discussion.  We  have  foimd  no  decision  con- 
flicting with  this  rule. 

For  the  foregoing  reasons  we  advise  that  the  judgment  and 
order  of  the  court  below  be  affirmed. 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

Harrison,  J.,  Garoutte,  J., 
McFarland,  J.,  Temple,  J., 
Henshaw,  J. 
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[Sac.  No.  548.   BeparimeDt  One.~Kovembar  27,  18M.] 

A.  H.  CARPENTER,  Appellant,  v.  W.  B.  NUTTER  et  al., 
Respondents. 

Malicious  Pbosecutioh — Tlkatosq — ^TEBicurAnoN  of  Pbosboutioh. — 
In  an  action  for  malicious  prosecution,  it  must  be  alleged  that  the 
prosecution  is  at  an  end,  either  by  alleging  that  the  defendant  was 
acquitted  of  the  charge,  or  by  alleging  facts  showing  the  legal 
termination  of  the  prosecution  complained  of  in  favor  of  the  de- 
fendant prior  to  the  commencement  of  the  action. 

Id. — Chabgb  of  Felony — Dismissal  by  Judge. — In  an  action  for  the 
malicious  prosecution  of  the  plaintiff  on  a  charge  of  felony,  a  com- 
plaint which,  after  setting  out  his  commitment  by  a  justice  of 
the  peace  and  the  filing  of  an  information  against  him  in  the 
superior  court  of  a  particular  county,  merely  alleges  that  he  was 
"released  and  discharged  from  custody  and  the  information  dis- 
missed by  the  Hon.  Joseph  H.  Budd,  judge  of  the  said  superior 
court,''  is  insufficient  to  show  a  legal  termination  of  the  prosecu- 
tion, because  the  judge,  acting  as  an  individual  and  not  in  court, 
could  not  discharge  the  plaintiff  or  dismiss  the  information,  and 
also  because  no  facts  were  alleged  negativing  the  power  of  the 
court  to  direct  another  information  to  be  filed  against  him,  under 
sections  997,  999,  and  1387  of  the  Penal  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Joseph  H.  Budd,  Judge. 

The  facts  are  stated  in  the  opinion. 

Carpenter  &  Flack,  for  Appellant. 

A.  H.  Ashley,  Nicol  &  Orr,  and  W.  M,  Gibson,  for  Re- 
spondents. 

COOPER,  C. — Action  to  recover  damages  for  malicious 
prosecution.  A  demurrer  was  interposed  to  the  complaint  in 
the  court  below  and  sustained.  Judgment  was  thereupon 
entered  in  favor  of  defendants.  This  appeal  is  from  the 
judgment  upon  the  judgment-roll  and  for  the  purpose  of  re- 
viewing the  order  of  the  court  sustaining  the  demurrer.  The 
complaint  alleges  in  substance  that  at  all  times  therein  men- 
tioned defendant  Nutter  was  district  attorney  of  San  Joaquin 
county,  and  that  defendant  Parker  was  justice  of  the  peace  of 
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Stockton  township  in  said  county.  That  defendants  Lang- 
ford  and  De  Vries  were  sureties  on  the  official  bond  of  de- 
fendant Nutter  as  such  district  attorney.  That  about  the 
eighteenth  day  of  January,  1898,  the  defendants  Nutter, 
Weinberg,  Parker,  and  Sapiro  entered  inio  a  conspiracy  to 
falsely  and  maliciously  charge  the  plaintiff  with  the  crime 
of  grand  larceny,  and,  in  pursuance  of  such  conspiracy,  the 
said  defendants  last  herein  named,  filed  two  written  com- 
plaints in  the  justice's  court  of  said  defendant  Parker  and 
with  said  Parker  as  justice  of  the  peace.  That  upon  said 
complaints  warrants  of  arrest  were  issued  and  plaintiff  was 
arrested  and  taken  in  custody  and  compelled  to  give  bail  to 
secure  his  release.  That  after  an  examination  of  witnesses, 
and  upon  the  advice  and  at  the  request  of  defendant  Nutter  as 
district  attorney,  the  defendant  Parker,  as  justice  of  the 
peace,  held  the  plaintiff  to  answer  and  appear  before  the  su- 
perior court  of  said  county  upon  two  charges  of  grand 
larceny.  That  afterward,  on  the  twenty-first  day  of  Feb- 
ruary, 1896,  the  defendant  Nutter,  as  district  attorney,  filed 
two  informations  in  the  superior  court  of  said  county  charg- 
ing plaintiff  with  the  crime  of  grand  larceny  in  each  case, 
said  information  being  based  upon  the  commitments  and 
orders  made  by  said  Parker  as  justice.*  That  in  all  said 
matters  the  defendants  Nutter,  Weinberg,  Parker,  and  Sapiro 
acted  maliciously  and  without  probable  cause.  "That  sub- 
sequently, and  on  the  first  day  of  March,  1898,  the  plaintiflf 
was  released  and  discharged  from  custody  and  said  in- 
formations dismissed  by  the  Hon.  Joseph  H.  Budd,  judge 
of  the  said  superior  court,  on  the  ground  that  there  was  no 
evidence,  cause,  or  probability  that  a  crime  had  been  com- 
mitted, or  that  plaintiff  was  in  any  way  connected  with  the 
crime  of  grand  larceny,  or  any  crime." 

There  is  no  allegation  in  any  way  connecting  defendants 
Langford  and  De  Vries  with  the  alleged  malicious  prosecu- 
tion, unless  the  fact  that  they  are  sureties  on  the  bond  of  the 
defendant  Nutter,  as  district  attorney,  so  connects  them.  All 
the  defendants  demurred  to  the  complaint  upon  the  ground 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of 

The  defendant  Parker  separately  demurred  to  it  upon  the 
c-round  of  misjoinder  of  parties  defendant  and  that  several 
causes  of  action  were  improperly  united,  and  upon  other 
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grounds.  The  demurrer  was  sustained  as  to  all  the  de- 
fendants, and  we  think  the  ruling  correct. 

In  actions  for  malicious  prosecution  it  must  be  alleged 
that  the  prosecution  is  at  an  end,  either  by  alleging  that  de- 
fendant was  acquitted  of  the  charge,  or  by  alleging  facts 
showing  the  legal  termination  of  the  prosecution  complained 
of  in  favor  of  defendant  prior  to  the  commencement  of  the 
action.  (1  Chitty  on  Pleading,  680;  Newell  on  Malicious 
Prosecution,  sec.  1,  p.  327;  Eolliday  v.  Holliday,  123  Cal. 
31;  Ribbing  v.  Hyde,  50  Cal.  206.) 

The  rule  as  above  stated  has  always  prevailed  both  in  Eng- 
land and  in  this  country.  That  it  is  a  necessary  rule  founded 
upon  reason  is  apparent  to  the  legal  mind.  Proceedings  in 
courts  having  jurisdiction  of  the  person  and  of  the  subject 
matter  must  be  shielded  from  collateral  attack.  And  in  all 
cases  where  such  proceedings  have  been  regularly  taken 
against  a  party  and  sustained  by  the  court  in  which  it  is 
pending  it  is  conclusively  presumed,  when  collaterally  as- 
sailed, to  have  been  regular  and  valid,  although  in  fact  it 
may  have  been  erroneous.  If  the  rule  were  otherwise,  the 
judgment  of  courts  would  have  no  efficacy,  as  they  would  be 
subject  to  impeachment  wherever  an  attempt  was  made  to  en- 
force them  and  would  leave  disputes  between  parties  for- 
ever unsettled..  Therefore,  in  this  case  the  complaint  alleg- 
ing and  showing  that  the  plaintiff  was  legally  examined  and 
held  to  answer  by  a  justice  having  jurisdiction  of  the  person 
and  the  right  to  examine  into  the  question  as  to  the  prob- 
ability of  his  guilt  or  innocence  of  the  crimes  charged 
against  him,  and  that  the  district  attorney  of  the  county,  be- 
ing the  person  in  whom  the  law  has  vested  the  power  and 
duty  of  filing  informations,  has  filed  such  informations  in 
the  superior  court  having  proper  jurisdiction  of  the  sub- 
ject matter,  it  must,  in  the  face  of  the  demurrer,  be  con- 
clusively presumed  that  the  informations  are  still  pending 
unless  it  is  made  to  appear  by  direct  averment  or  by  a  state- 
ment of  facts  which  show  the  necessary  legal  conclusion  that 
the  prosecution  has  finally  ended  and  terminated  in  favor 
of  plaintiff.  There  is  no  allegation  that  the  plaintiff  was 
acquitted  of  the  charges  contained  in  the  informations.  It 
might  have  been  alleged  that  he  was  discharged  by  an  order 
of  the  court  in  which  the  prosecutions  were  pending,  but  this 
was  not  done.    It  is  not  even  alleged  that  he  was  discharged 
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by  any  order  of  any  court.  The  statement  is  that  "he  was 
discharged  from  custody  and  the  informations  dismissed  by 
Hon.  Joseph  H.  Budd,  judge  of  the  said  superior  court." 
There  is  no  allegation  that  Joseph  H.  Budd  is  or  was  the 
judge  of  the  superior  court  in  which  the  informations  were 
pending,  but,  even  if  it  were  so  alleged,  the  judge,  acting 
as  an  individual  and  not  in  court,  could  not  discharge  the 
plaintiff  or  dismiss  the  informations.  The  powers  of  a 
superior  judge  at  chambers  are  enumerated  in  the  code 
(Code  Civ.  Proc,  sec.  166),  and  the  authority  to  discharge 
a  defendant  or  to  dismiss  an  information  is  not  among 
them.  The  general  rule  is,  that  all  judicial  business  must 
be  transacted  in  court,  and  the  authority  to  transact  such 
business  out  of  court  is  exceptional  and  does  not  exist  un- 
less expressly  authorized  by  statute.  (Larco  v.  Casaneuava, 
30  Cal.  565;  Norwood  v,  Kenfield,  34  Cal.  332;  Loomis  v. 
Andrews,  49  Cal.  240.) 

The  court  may  of  its  own  motion  order  an  indictment  or 
an  action  to  be  dismissed.     (Pen.  Code,  sec.  1385.) 

But  in  cases  of  felony  such  discharge  is  not  a  bar  to  an- 
other prosecution.     (Pen.  Code,  sees.  999,  1387.) 

The  court  may  also  direct  another  information  to  be  filed. 
(Pen.  Code,  sec.  997.)  If  it  had  been  alleged  that  the  in- 
formtaion  was  dismissed  by  the  court  the  facts  would  have  to 
be  alleged  in  such  manner  as  to  show  that  the  dismissal  was 
an  end  of  the  prosecution.  It  is  an  elementary  rule  that 
the  allegations  of  a  pleading  will  be  most  strongly  con- 
strued against  the  pleader.  In  no  case  can  the  court,  in  face 
of  a  demurrer,  presume  any  facts  to  exist  except  such  as 
are  stated  in  the  complaint.  If  the  plaintiff  in  this  caae 
was  in  fact  discharged  by  an  order  of  the  superior  court  of 
San  Joaquin  county,  and  the  order  was  such  as  to  end  and 
finally  determine  the  prosecutions  under  the  informations, 
he  could  have  so  alleged  in  his  complaint.  He  has  not  done 
so  under  the  law  as  we  understand  it.  It  becomes  unneces- 
sary to  consider  any  other  questions  in  the  case. 

The  judgment  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.      Harrison,  J.,  Van  Dyke,  J.,  Garoutte,  J. 

Hearing  in  Bank  f*onied. 


Nov.  1899.]  People  v.  Vallierb. 


[Crim.  No.  486.    In  Baak.— November  28,  1899.] 

THE  PEOPLE,  Respoudent,  v.  JOHN  J.  VALLIERE,  Ap- 

pellant. 

Criminal  Law — Evidence — Seabch  ik  Gokjvbction  with  Distinct 
Crime — Bubglabt. — On  a  trial  for  burglary  in  which  evidence  for 
the  proeecution  had  been  given  that  a  certain  revolver,  found  in 
the  possession  of  the  defendant,  was  one  of  the  articles  alleged  to 
have  been  stolen,  but  which  the  defendant  testified  was  his  prop- 
erty and  had  been  in  his  possession  for  a  long  time  previous  to  the 
alleged  crime,  it  is  improper,  in  rebuttal,  to  ask  a  witness  for 
the  prosecution,  who  had  found  the  revolver  while  searching  the 
person  and  trunk  of  the  defendant,  how  he  came  to  make  such 
search,  and  for  the  witness  to  answer  that  the  search  was  made  in 
connection  with  another  burglary  which  the  defendant  was  suspected 
of  having  committed. 

Id. — Impropeu  Conduct  or  District  Attorney. — ^Upon  such   answer 

being  loiled  out,  it  is  error  justifying  a  new  trial  for  the  district 

attorney,  in  his  argument  to  the  jury,  to  refer  to  such  search  as 

having  been  made  for  such  other  burglary,  and  that  he  knew  of  the 

.  same  to  his  own  knowledge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Butte  County  and  from  an  order  refusing  a  new  trial.  John 
C.  (iray,  Judge. 

'J'he  facts  are  stated  in  the  opinion  of  the  court, 

George  E.  Gardner,  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  and  Charles  H.  Jack- 
son, Deputy  Attorney  General,  for  Respondent. 

TEMPLE,  J. — Defendant,  having  been  convicted  of  the 
crime  of  burglary,  appeals  fi'om  the  judgment  and  from  the 
order  denying  a  new  trial. 

The  crime  was  committed,  if  at  all,  in  the  dormitory, 
called  a  bunkhouse,  on  the  Cosby  ranch,  in  Butte  county,  on 
the  15th  of  November,  1897.  Defendant  had  once  been  em- 
ployed on  the  ranch,  and  on  that  day  called  to  see  some  of 
the  workmen.  He  complained  of  illness  and  went  into  the 
bunkhouse  ostensibly  to  rest.  The  men  were  in  the  fields  at 
work.  The  next  day  several  of  them  missed  various  articles 
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which  they  had  left  in  the  bunkhouae^  and  defendant  was 
at  once  suspected  of  the  larceny. 

The  defendant  was  arrested  on  the  evening  of  the  follow- 
ing day  at  Marysville,  and  certain  articles,  which  were  identi- 
fied by  some  of  the  workmen  as  their  property,  and  which 
at  the  time  of  the  alleged  burglary  were  in  the  bimkhouse^ 
were  found  in  his  possession,  among  others  a  certain  re- 
volver. 

Defendant  was  a  witness  in  his  own  behalf  and  testified 
that  the  revolver  was  his  property,  and  had  been  in  his 
possession  for  a  long  time  previous  to  the  alleged  crime. 

In  rebuttal,  a  constable  was  called,  who  testified,  against 
objections  which  were  perhaps  insufiicient,  that  on  the  15th 
of  November  he  searched  the  person  and  trunk  of  defendant 
at  Chico,  because  on  that  morning  a  number  of  articles  had 
been  taken  from  rooms  in  the  Hallam  House,  and  he  testi- 
fied that  defendant  then  had  no  pistol.  The  evidence  was 
relevant  if,  as  the  judge  then  stated,  defendant  had  testified 
that  the  pistol  was  in  his  trunk  all  that  day.  I  have  not 
found  that  statement  in  his  evidence,  but,  in  any  event,  it 
was  improper  to  ask  the  witness  how  he  came  to  make  the 
search,  knowing,  as  the  district  attorney  must  be  preBumed 
to  have  known,  that  the  answer  would  disclose  the  fact  that 
defendant  was  suspected  of  having  taken  articles  from  the 
rooms  of  the  Hallam  House  in  Chico. 

The  objection,  at  first  overruled,  was  finally  sustained,  but 
the  answer  had  been  given.  The  matter  was  again  brought 
up  in  the  argument.  In  addressing  the  jury,  among  other 
matters,  the  prosecuting  officer  said:  'This  trunk  was  not 
searched  for  this  theft  in  Chico,  but  for  another  th^t  that  I 
know  of  to  my  own  knowledge."  This  statement  was  in  the 
nature  of  testimony.  It  was  the  assertion  of  a  damaging 
fact  not  only  not  proven,  but  in  regard  to  matters  which 
had  been  expressly  ruled  out.  The  misconduct  was  much 
more  flagrant  than  that  in  People  v.  Bowers,  79  Cal.  415. 
Indeed,  among  the  numerous  cases  discussed  in  People  r. 
Welle,  100  Cal.  459,  there  is  none  worse.  In  my  opinion,  the 
examination  was  inexcusable,  and  the  statements  contained 
in  the  closing  address  were  an  outrage  upon  justice,  which 
ought  not  to  be  allowed  to  pass.  The  court  promptly 
rebuked  the  attorney,  but  that  did  not  cure  the  injury.  Re- 
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bukes  do  not  seem  to  have  any  effect  upon  prosecuting  offi- 
cers, and  probably  as  little  upon  juries.  The  only  way  to  se- 
cure fair  trials  is  to  set  verdict  so  procured  aside. 

The  judgment  and  order  are  reversed  and  a  new  trial 
awarded. 

Harrison,  J.,  Henshaw,  J.,  and  Beatty,  0.  J.,  concurred. 


[S.  P.  No.  1991.    In  Bank.— November  28,  1899.] 

ISAAC  ELDER,  Petitioner,  v.  OTTO  GRUNSKY,  County 
Clerk,  etc..  Respondent. 

Practice — ^Defaxtlt — Service  of  Summons — ^Return. — ^After  a  service 
of  summonfl  has  been  set  aside  and  vacated,  and  so  long  as  the 
order  therefor  remains  in  force,  the  county  clerk  has  no  authority, 
and  cannot  be  compelled  by  mandamua  to  enter  the  default  of  the 
defendant  for  failure  to  answer  upon  the  return  of  such  vacated 
service. 

Id. — Foreign  and  Domestic  Corporations — Insufficient  Return. — 
Where  an  action  is  brought  against  a  corporation,  alleged  in  the 
complaint  to  be  organized  under  the  laws  of  the  state  of  California, 
and  the  return  of  the  service  of  summons,  which  recites  that  the 
defendant  is  a  foreign  corporation,  is  insufficient  to  show  a  valid 
service  upon  a  domestic  corporation,  the  county  clerk  is  justified 
in  refusing  to  enter  the  default  of  the  defendant  for  failure  to 
answer. 

APPLICATION  for  a  writ  of  mandate. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  B.  Webster,  and  D.  E.  Alexander,  for  Petitioner, 

Dudley  &  Buck,  and  George  F.  Buck,  for  Respondent 

HARRISON,  J.— Application  for  writ  of  mandate.  The 
petitioner  commenced  an  action  in  the  superior  court  for  the 
county  of  San  Joaquin  May  27,  1899,  against  the  Southern 
Pacific  Company,  alleging  in  his  complaint  that  the  defend- 
ant was  at  the  date  of  the  complaint,  and  at  all  the  times 
therein  mentioned,  "a  corporation  incorporated,  organized 
and  doing  business  in  this  state."  A  sufiimons  was  issued  upon 
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the  complaint  on  the  same  day,  and  on  the  9th  of  June  was 
returned  to  the  clerk^s  office  with  an  affidavit  of  M.  Haynes 
indorsed  thereon  that  he  "jDersonally  served  the  within  sum- 
mons on  the  twenty-ninth  day  of  May,  A,  D.  1889,  on  C.  J. 
Jones,  the  managing  and  business  agent  at  Stockton,  Cali- 
fornia, of  the  defendant  therein  named,  by  personally  deliv- 
ering to  said  C.  J.  Jones  personally  in  said  county  of  San 
Joaquin  a  copy  of  said  summons  attached  to  a  copy  of  the 
complaint  in  the  action  therein  mentioned ;  that  said  defend- 
ant is  a  foreign  corporation  doing  business  in  the  state  of 
California."  The  respondent  herein  is  the  county  clerk  of 
San  Joaquin  county,  and  the  clerk  of  said  superior  court, 
and  on  June  9th,  after  the  return  of  the  summons,  the  plain- 
tiff demanded  of  him  that  he  enter  the  default  of  the  defend- 
ant in  said  action,  which  demand  was  refused.  On  ll)e  Gth 
of  June  the  defendant  in  the  action  had  given  notice  to  the 
plaintiff  therein — petitioner  herein — of  a  motion  to  set  aside 
the  service  of  said  summons,  and  the  court  had  made  an  order 
fixing  June  8th  as  the  time  for  hearing  this  motion,  and  on 
that  day  this  notice,  with  the  admission  by  the  plaintiff  of  its 
service,  together  with  certain  affidavits  offered  on  behalf  of 
the  plaintiff  in  answer  to  the  motion,  were  filed  wntii  the 
clerk,  and  the  hearing  of  the  motion  was  continued  until 
June  12th.  On  this  last  day,  the  court  made  an  order  grant- 
ing the  defendant's  motion  to  set  aside  and  vacate  the  service 
of  the  summons.  Thereafter  the  plaintiff  made  the  present 
application  to  this  court  for  a  writ  of  mandate  directing  the 
respondent  to  enter  the  default  of  the  defendant  in  said 
action. 

A  writ  of  mandate  to  an  officer  will  issue  to  compel  the  per- 
formance of  an  act  which  the  law  specially  enjoins  as  a  duty 
resulting  from  his  office,  trust,  or  station.  The  county  clerk 
is  not  authorized  to  enter  the  default  of  a  defendant  unless 
proof  has  been  made  and  filed  that  such  defendant  has  been 
served  with  the  summons,  together  with  a  copy  of  the  com- 
plaint in  the  manner  provided  by  the  code.  Section  411  of 
the  Code  of  Civil  Procedure  prescribes  different  modes  of  serv- 
ice according  to  the  character  of  the  defendant  to  be  served ; 
and  a  service  that  would  be  good  upon  a  defendant  belonging 
to  one  of  the  classes  designated  in  that  section  would  not  be 
good  as  to  a  defendant  belonging  to  another  of  those  classes, 
or  authorize  the  entry'of  a  default  as  to  such  defendant.   In 
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the  present  case,  the  clerk  was  called  upon  to  determine 
whether  Ihe  defendant  was  a  domestic  or  a  foreign  corpora- 
tion, and  he  may  well  have  hesitated  to  center  the  default  of 
the  defendant  upon  the  proof  of  service  presented  to  him. 
The  plaintiff  had  alleged  in  his  complaint  that  the  defend- 
ant was  incorporated  under  the  laws  of  this  state,  and  the 
clerk  was  not  authorized  to  disregard  this  allegation  by  rea- 
son merely  of  the  aflBdavit  of  the  process  server  that  the  de- 
fendant was  a  foreign  corporation.  If  the  defendant  was,  as 
alleged  in  the  complaint,  a  domestic  corporation,  the  proof 
of  service  was  insufficient  to  authorize  its  default  to  be  en- 
tered. But,  irrespective  of  this,  at  the  time  the  present  appli- 
cation was  made  for  the  writ  of  mandate,  there  was  no  obliga- 
tion upon  the  clerk  to  enter  such  default.  The  superior  court 
had  by  its  order  set  aside  and  vacated  the  service  of  the  sum- 
mons, and  so  long  as  that  order  remained  in  force  the  clerk 
had  no  authority  to  enter  a  default  against  the  defendant. 
The  court  had  by  its  order  declared  that  the  very  evidenoe  of 
service  upon  which  the  plaintiff  claimed  the  right  to  a  default 
was  insufficient  to  establish  such  service,  and  the  clerk  was 
required  to  observe  and  obey  this  order,  as  it  was  a  part  of 
the  court's  proceedings  in  the  action.  It  was  within  the  juris- 
diction of  the  court  to  make  the  order,  and  when  made, 
whether  erroneous  or  not,  so  long  as  it  was  in  foroe^  it  was 
binding  upon  the  clerk  as  well  as  upon  the  parties  to  the 
action.  Neither  can  the  action  of  the  court  in  setting  aside 
the  service  be  reviewed  in  this  proceeding. 
The  application  for  the  writ  is  denied. 

Henshaw,  J.,  Van  Dyke,  J.,  Garoutte,  J.,  and  McParland, 
J.^  concurred. 
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[S.  F.  No.  2073.    Department  Two.— November  29,  1899.] 

HIBERNIA  SAVINGS  AND  LOAN  SOCIETY,  Respond- 
ent, V.  A.  C.  FREESE,  Administrator,  etc.,  et  al.,  De- 
fendants.   MARGARET  J.  BULLARD,  Appellant. 

Appeax — ^Dismissal — Undebtakino  Refereing  to  Phiob  Appeai. — Fil- 
ing AiTEB  Second  Appeal. — ^An  undertaking  on  appeal  executed 
after  the  filing  of  a  first  notice  of  appeal,  and  prior  to  the  filing  c  f 
a  second  notice,  which  recites  that  the  appellant  has  appealed,  and 
that  the  sureties  undertake  in  consideration  of  such  appeal,  refei-s 
only  to  the  first  appeal,  and  limits  the  liability  of  the  sureties 
thereto.  The  fact  that  the  undertaking  was  filed  by  the  appellant's 
attorney  subsequently  to  the  second  appeal  does  not  constitute  it 
an  undertaking  thereupon ;  and  the  second  appeal  must  be  dismissed 
for  want  of  an  undertaking. 

Id. — Definitenbss  of  Undebtajung. — ^A  valid  undertaking  on  appeal 
must  refer  with  definiteness  to  the  particular  appeal  to  which  it  is 
intended  to  relate,  and,  if  it  fails  to  do  so,  it  is  insufficient.  An 
undertaking  definitely  referring  to  a  pending  appeal  when  executctl 
cannot  be  wrested  from  its  natural  language,  so  as  to  refer  to  a 
subsequent  appeal,  because  filed  thereafter. 

Id. — Effectivensss  of  Undebtakutg — Filing — ^Authority  of  Attor- 
NET — Limited  Agency  fob  Sureties. — Although  an  undertaking 
on  appeal  does  not  become  effective  until  the  date  of  filing,  its  va- 
lidity has  reference  only  to  the  appeal  to  which  it  refers;  and,  al- 
though the  attorney  for  the  appellant  is  the  agent  of  the  sureties 
for  the  purpose  of  filing  the  undertaking,  his  agency  is  limited  to 
the  filing  of  it  in  the  particular  appeal  to  which  it  has  reference. 

MOTION  to  dismiss  an  appeal  from  an  order  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco  refus- 
ing to  stay  execution  of  a  writ  of  assistance.  J.  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  D.  Collins,  for  Appellant 

Tobin  &  Tobin,  for  Respondent. 

HENSHAW,  J. — ^Thia  is  a  motion  to  dismiss  appellant's 
appeal,  which  grows  out  of  the  following  facts :  Appellant's 
notice  of  appeal  from  an  order  of  court  made  and  given  on 
the  thirteenth  day  of  March,  1899,  was  served  and  filed  on 
the  fifteenth  day  of  March,  1899.  On  the  fifth  day  thereafter 
that  is,  on  the  twentieth  day  of  March,  1899 — the  appel- 
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lant  procured  to  be  executed  an  undertaking  upon  appeal 
reciting  that^  whereas  Margaret  J.  BuUard  has  appealed  to 
the  supreme  court,  etc.,  that  in  consideration  of  the  premises 
and  of  such  appeal,  etc.  This  undertaking  bore  date  the 
twentieth  day  of  March,  1899,  and  the  jurat  of  the  notary 
thereon  is  of  the  same  date.  On  the  twenty-first  day  of 
March,  1899,  appellant's  attorney  served  and  filed  a  second 
notice  of  appeal,  and  on  the  following  day,  March  22,  1899, 
this  undertaking  was  filed.  The  first  appeal  had  lapsed  for 
failure  to  file  the  undertaking  within  the  statutory  period, 
and  this  motion  to  dismiss  is  directed  against  the  second  ap- 
peal upon  the  ground  that  no  undertaking  thereon  had  been 
filed.  To  this  appellant  makes  answer  that  until  the  filing  of 
the  undertaking  it  has  no  force,  effect,  or  validity,  and  that 
when  filed  it  is  an  undertaking  in  reference  to  the  condition 
of  things  at  that  time  existing;  therefore,  thai  this  particular 
undertaking  filed  upon  March  22d  must  be  construed  to  have 
reference  to  and  to  be  an  undertaking  u]»oi.  the  appeal,  no- 
tice of  which  was  given  upon  March  21s(.  Tiul  we  think  this 
position  untenable.  It  is  required  of  a  valid  undertaking 
upon  appeal  that  it  shall  refer  with  defmitcnc^s  to  the  par- 
ticular appeal  to  which  it  relates,  and,  if  it  f.iils  so  to  do,  it  is 
ambiguous  and  insufficient.  {ISharon  v.  Sharon,  67  Cal.  185' 
Home  etc,  Co.  v.  Wilkins,  71  Cal.  626;  Pignaz  v.  Burnett, 
121  Cal.  292.)  At  the  time  when  the  sureties  upon  this  un- 
dertaking entered  into  it  but  one  appeal  had  been  attempted, 
but  one  notice  of  appeal  had  been  given,  and  the  undertak- 
ing clearly  and  distinctly  refers  to  that.  It  is  the  right  of 
the  surety  to  stand  upon  the  strict  letter  of  his  undertaking. 
He  can  be  held  to  no  different  contract  from  thai  into  which 
he  has  entered.  In  this  case  the  undertaking  of  the  sureties 
was  to  stand  responsible  for  damages  and  ooste  which  might 
follow  the  prosecution  of  a  particular  appeal  clearly  referred 
to  in  their  undertaking.  By  the  construction  which  appel- 
lant seeks  the  undertaking  would  be  wrested  from  its  natural 
language  and  held  to  apply,  not  to  that  appeal  which  was 
subsisting  at  the  time  the  contract  was  entered  into,  but  to 
another  appeal,  no  step  in  which  had  been  taken  at  the  time 
the  sureties  executed  their  bond.  It  is  true,  as  appellant  says, 
that  the  attorney  became  the  agent  of  the  sureties  for  the  pur- 
jose  of  filing  the  undertaking,  and  that  it  takes  validity  and 
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effect  from  the  date  of  the  filing.  But  the  agency  of  the  attor- 
ney was  to  file  the  undertaking  in  the  particular  appeal  to 
which  it  made  reference,  and  the  validity  which  the  under- 
taking has  as  the  date  of  its  fiUng  is  a  validity  in  reference 
only  to  the  particular  appeal  in  question. 

We  conclude,  therefore,  that  there  has  been  no  undertak- 
ing as  required  by  law  filed  after  the  notice  of  appeal  of 
March  21st,  and  that  this  motion  to  dismiss  should  be 
granted. 

It  is  ordered  accordingly. 

McFarland,  J.,  and  Beatty,  0.  J.,  concurred. 


[Sac.  No.  691.    Department  One. — ^November  20,  1899.] 

CHARLES  M.  WELCH,  Administrator,  etc.,  Respondent,  v. 
R.  C.  SARGENT  et  al.  Appellants.  STOCKTON  COM- 
BINED  HARVESTER  AND  AGRICULTURAL 
WORKS  et  al..  Defendants  and  Respondents.  STOCK- 
TON SAVINGS  AND  LOAN  SOCIETY  et  al.,  Inter- 
venors  and  Respondents. 

Corporations— Insolvewot—Traksfeb  or  Biock-— Lxabujtt  sob  Un- 
paid Subscriptions — Creditors'  Bill. — ^In  general,  the  law 
places  no  reBtriction  upon  the  right  of  a  atockholder  to  transfer 
his  stock,  so  long  as  the  corporation  ia  solvent.  But,  after  the 
corporation  has  become  insolvent  to  the  knowledge  of  the  stock- 
holder, he  cannot,  by  a  transfer  of  his  stock  to  an  irresponsible 
person,  escape  liability  for  an  unpaid  subscription  to  stock,  as 
against  a  creditors'  bill  to  enforce  such  liability  filed  by  the  cred- 
itors of  the  insolvent  corporation,  who  are  entitled  to  have  all  such 
transfers  canceled,  and  to  have  judgment  entered  against  the 
transferers. 

Id. — Former  Judgment  nr  Fatob  or  Corporation — ^Defense  Adjudi- 
cated.— ^A  former  judgment  rendered  in  favor  of  the  corporation, 
enforcing  an  unpaid  installment  and  adjudging  a  defense  pleaded 
thereto  insufficient,  is  conclusive  against  the  validity  of  the  same 
defense  when  pleaded  against  the  enforcement  of  other  unpaid  in- 
stallments upon  a  creditor's  bill  to  reach  the  assets  of  the  insolvent 
corporation. 

Id. — Several  Judgments  nr  Fatob  or  Cbxditobs.—- The  creditors  ap- 
pearing in  the  action,  whether  as  plaintiffs  or  as  intervenors,  are 
entitled  to  have  several  judgments  against  each  stockholder  made 
a  party  to  the  action,  to  the  extent  of  his  indebtedness  to  the 
corporation. 
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Id. — Issue  as  to  Relbasi  bt  One  Cbeditob— Omissions  nr  Findings 
Rendered  Immatebial. — ^Where  the  judgments  rendered  against  a 
stockholder  exceeded  the  amount  due  from  him  to  the  corporation, 
he  is  not  prejudiced  by  an  omission  to  find  and  to  render  judg- 
ment as  to  the  amount  due  to  another  creditor  holding  collaterals 
of  indeterminate  yalue,  or  to  find  upon  an  issue  as  to  whether  such 
creditor  had  released  such  stockholder  from  further  liability. 

Id. — ^Pbiyilegb  of  Stockholdebb  to  Pat  Debt — ^Disohabge  or  Liabil- 
nr— <?oN8TBUcnoN  or  Code — Subscbiption  to  Stock  not  Included. 
— ^The  privilege  giyen  to  a  stockholder  by  section  322  of  the  Civil  Code 
to  pay  a  debt  of  the  corporation  in  discharge  of  his  liability  only 
applies  to  his  statutory  liability  to  the  creditors  of  the  oorporation, 
and  does  not  apply  to  his  liability  upon  an  unpaid  subscription  to 
the  stock,  which  is  an  asset  of  the  corporation,  and  is  payable  to  the 
corporation. 

Id. — Patment  or  SiTBBCBipnoN. — A  stockholder  may  at  any  time  pay 
to  the  oorporation  the  amount  of  his  unpaid  subscription  to  its 
stock,  in  discharge  of  his  liability  thereupon. 

Id. — YoLUNTABT  Patkent  or  Debt  or  Insolvent  Cobpobation — ^Un- 
AUTHOBizED  PAYMENT  OF  SuBSCBiFTioN. — ^A  Stockholder  cannot  take 
upon  himself  the  authority  of  the  corporation,  and  voluntarily  pay 
his  subscription  to  its  stock  to  one  creditor  of  the  corporation  in 
preference  of  other  creditors,  to  their  injury.  Nor  can  he,  by  mak- 
ing such  payment,  without  an  agreement  with  the  oorporation,  ac- 
quire a  right  to  have  it  entered  upon  the  books  of  the  corporation 
as  a  payment  upon  his  subscription,  or  to  defend  a  creditor's  bill 
to  enforce  the  payment  of  the  subscription. 

Id. — ^Pbefebence  of  Cbeditob  bt  Cobpobation — Collatebals  Held  by 
Bank — ^Adjustment  upon  Cbeditobs'  Bill. — ^A  oorporation  may 
prefer  one  of  its  creditors;  and  a  bank,  which  has  received  collat- 
eral securities  for  the  debt  of  the  corporation  to  it^  in  the  due 
course  of  business,  and  in  good  faith,  without  taint  of  fraud,  is  not 
bound,  upon  a  creditors'  bill  to  reach  assets  of  the  insolvent  cor- 
poration, to  surrender  its  securities  for  the  benefit  of  other  cred- 
itors. The  other  creditors  may  compel  the  bank  first  to  exhaust 
its  securities,  and  to  share  ratably  with  them  only  for  the  balance 
of  the  debt  remaining  unpaid  thereafter. 

Id. — ^Payments  by  Indobsebs  of  Cobpobation  Noiv— Shabb  in  Assets. 
The  indorsers  of  a  note  of  the  corporation,  to  the  extent  of  any 
payments  made  by  them,  stand  in  the  relation  of  ordinary  cred- 
itors of  the  corporation,  and  may  share  ratably  in  the  assets  of  the 
corporation. 

Id.— Cbeditobs'  Bill— Rights  of  Cbeditobs— Rboeiveb— Ratable  Dis- 
tribution OF  Fund. — ^A  creditors'  bill  may  be  filed  against  one*  or 
any  number  of  the  stockholders  of  an  insolvent  corporation  to  com- 
pel payment  of  their  unpaid  subscriptions  to  stock.  Ordinarily, 
such  a  bill  is  brought  for  the  benefit  of  all  the  creditors  who  may 
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choose  to  come  in,  and  the  court  will,  without  the  lonnAlity  of  a 
call  not  made  by  the  corporation,  order  the  payments  to  be  nuule  to 
a  receiver  for  the  benefit  of  the  creditors,  and  the  fund  realised 
therefrom  is  distributed  ratably  among  the  creditors. 

Id. — Inteblocutobt  Decbee — FmniNas  as  to  Cobpobate  Debt — ^Unas- 
certained Liabhitt. — Where  the  decree  appealed  from  is  in  its 
nature  interlocutory  and  not  final,  and  is  sustained  by  a  proper 
finding  that  the  debts  of  the  corporation  were  largely  in  excess  of 
all  the  unpaid  subscriptions  to  its  stock,  the  fact  that  the  exact 
liability  upon  the  balance  of  an  indorsed  note  held  by  a  bank  sub- 
ject to  the  application  of  collateral  securities  in  reduction  thereof, 
upon  which  note  appellants  were  indorsers,  was  not  and  could  not  be 
ascertained  by  the  interlocutory  decree,  is  not  ground  for  its  re- 
versal. 

Id. — SuBSCBiPTiON  BT  DECEASED  Pebsons — FoBic  OF  JUDGMENT. — Where 
the  claims  of  creditors  of  the  insolvent  corporation  were  presented 
against  the  estate  of  a  deceased  subscriber  to  the  stock  of  the  cor- 
poration a  judgment  under  the  creditors'  bill  that  the  administrator 
do  pay  the  amount  of  the  subscription  in  due  course  of  administra- 
tion to  a  receiver  appointed  by  the  court,  to  be  subject  to  the 
further  order  of  the  court,  is  proper  in  form. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  trial. 
Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

Woods  &  Levinsky,  for  R.  C.  Sargent  et  al.,  Appellants. 

Nicoll  &  Orr,  for  George  A.  McKenzie  et  al.,  Appellants, 
and  for  Stockton  Combined  Harvester  and  Agricultural 
Works  et  al.,  Respondents. 

Ansell  Smith,  and  Gus  6.  Grant,  for  Daniel  Houser,  Ap- 
pellant. 

Minor  &  Ashley,  for  Plaintiff  Charles  M.  Welch,  Adminis- 
trator, etc..  Respondent. 

Budd  &  Thompson,  for  Defendants  T.  B.  Baldwin  and 
T.  B.  Eraser,  Respondents. 

W.  B.  Nutter,  for  Stockton  Savings  and  Loan  Society,  In- 
ter venor.  Respondent. 
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W.  W.  MiddlecofF,  for  J.  A.  Louttit,  Executor,  etc.,  Inter- 
venor,  Respondent. 

CHIPMAN,  C. — This  is  an  equitable  action  brought  by  a 
creditor  of  the  Stockton  Combined  Harvester  and  Agricul- 
tural Works,  a  corporation,  nnd  to  obtain  a  judgment  against 
certain  stockholders  therein  to  the  extent  of  the  unpaid  bal- 
ance due  from  them  on  their  subscription  to  the  capital  stock 
of  said  defendant  corporation;  to  have  certain  transfers  of 
stock,  alleged  to  have  been  fraudulently  made,  declared 
illegal,  the  transfers  canceled,  and  that  judgment  be  entered 
ngainst  the  transferrers.  General  relief  is  also  asked.  The 
])]eadings  are  multitudinous  and  present  many  phases  all 
grouping  around  the  defendant  corporation,  while  all  the 
pleaders  seek  some  sort  of  relief  from  it  and  from  each 
other. 

Plaintiff's  intestate,  on  April  28,  1894,  became  a  judg- 
jnent  creditor  of  the  corporation.  Plaintiff  alleges  that  at 
a  time  when  the  corporation  was  insolvent  certain  defend- 
ants, for  the  purpose  of  evading  liability,  transferred,  with- 
out consideration,  to  certain  other  defendants,  alleged  to  be 
tlien  and  now  insolvent,  specified  shares  of  its  capital  stock. 
Defendant  Houser  pleads  certain  facts  relating  to  the  way  he 
acquired  his  stock  as  exempting  him  from  liability  thereon ; 
that  he  obtained  his  stock  as  fully  paid  up  and  unassessable, 
and  that  he  had  settled  with  the  intervenor — ^the  Stockton 
Savings  and  Loan  Society — and  had  been  by  it  released. 
Some  of  the  defendants  file  cross-complainta  setting  up  that 
they  are  holden  as  indorsers  on  a  certain  note  given  by  the 
corporation  to  the  intervenor,  the  loan  society,  for  $60,000, 
of  which  $57,000  remain  unpaid.  These  defendants  allege 
that  some  of  the  stockholder  defendants  still  owe  twenty-five 
)»cr  cent  on  their  capital  stock,  and  they  seek  to  have  the 
fund  arising  from  such  stock  applied  to  said  note.  De- 
fendant R.  C.  Sargent  files  a  cross-complaint,  much  the  same 
as  the  last  above  defendants,  and  in  a  still  further  cross- 
complaint  avers  that  he  and  certain  other  defendants  on 
March  17,  1892,  executed  to  defendant  J.  P.  Sargent  their 
promissory  note  for  $50,000,  upon  which  the  makers  ob- 
tftined  that  sum  of  money  and  advanced  the  same  to  the  cor- 
poration under  an  agreement  that  it  would  pay  the  note  when 
due;  that  it  paid  all  of  said  note  except  $16,069.68,  for  which 
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unpaid  balance  the  holder  of  the  note  has  sued  the  makera; 
this  defendant  prays  that  the  assets  of  the  corporation  may 
be  applied  to  its  indebtedness  generally,  including  this  note. 
Defendant  Baldwin  also  files  a  cross-complaint  alleging  that 
the  corporation  owes  him  and  another  attorney  a  fee,  of 
>.vhich  his  share  is  $500,  and  prays  that  its  assets  may  be 
applied  to  its  debts,  including  this  claim.  The  loan  society, 
like  plaintiff,  has  a  judgment  against  the  corporation,  en- 
tered December  28,  1893,  upon  which,  by  complaint  in  in- 
tervention, it  claims  an  unpaid  balance  of  $153,  034.27,  and 
prays  payment  be  made  to  the  loan  society,  ratably  with  other 
indebtedness  of  the  corporation,  ofut  of  any  sum  found  com- 
ing to  the  corporation  from  the  stockholders.  Plaintiff  an- 
swers this  intervention  and  among  other  things  alleges  that 
the  loan  society  holds  securities  given  it  by  the  corporation 
sufficient  to  pay  this  judgment,  and  that  this  intevenor  loan 
society,  should  not  share  the  other  assets  of  the  corpora- 
tion without  delivering  up  its  securities  to  the  common  cred- 
itors' fund.  James  A.  Louttit,  as  executor,  intervenes,  set- 
ting up  that  his  testatrix,  on  February  18,  1885,  obtained  a 
judgment  against  the  corporation  for  $13,966.90,  no  part 
of  which  has  been  paid ;  he  sets  up  substantially  the  facts  as 
pleaded  by  plaintiff,  and  asks  to  have  the  fund  derived  from 
the  unpaid  stock  applied  ratably  on  this  judgment.  Execu- 
tions on  these  several  judgments  were  returned  nulla  bona. 
The  foregoing  will  convey  a  general  idea  of  the  issues. 

Certain,  but  not  all,  of  the  defendants  appeal  from  the 
order  denying  their  several  motions  for  a  new  trial.  There  is 
no  appeal  from  the  judgment.  The  court  found,  as  conclu- 
sions of  law,  that  there  is  due  from  the  corporation  to  plain-, 
tiff,  the  intervenors,  and  certain  cross-complaints,  a  sum 
largely  in  excess  of  the  unpaid  balances  due  on  the  capital 
stock  of  the  corporation.  That  the  court  cannot  fix  th^ 
amount  now  due  the  loan  society  until  the  unpaid  subscrip- 
tions are  paid  in  and  the  value  of  the  securities  held  by  the 
loan  society  is  ascertained  and  the  securities  are  collected. 
That  cross-complainants  R.  0.  Sargent  and  Baldwin  are  en- 
titled to  no  credits  by  reason  of  the  matter  set  forth  in  their 
( ross-complaints  and  answers ;  that  as  to  the  equities  claimed 
hy  certain  other  defendants  and  cross-complainants,   the 
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( ourt  cannot  entertain  or  consider  them,  but  will  do  so  when 
the  amount  due  on  the  unpaid  stock  shall  have  been  paid  in, 
and  until  such  payments  said  equities  cannot  be  ascert€aned ; 
that  the  several  transfers  of  stock  in  the  pleadings  and  find- 
ings mentioned,  except  as  to  defendant  Fred  M.  West,  are 
fraudulent  and  void,'  and  as  to  West^s  transfer  it  is  void  as 
against  the  creditors  of  the  corporation;  that  judgment 
should  be  entered  in  favor  of  certain  parties  against  certain 
named  defendants  in  amounts  named,  being  the  amounts 
due  on  the  unpaid  stock  of  the  corporation ;  that  there  being 
divers  persons  interested  in  the  fund  to  arise  from  said  sub- 
scriptions to  the  stock  of  the  corporation,  it  is  necessary  that 
a  receiver  be  appointed  to  receive  all  sums  paid  under  the 
judgments,  to  be  held  subject  to  the  order  of  the  court. 

It  is  quite  difficult,  within  any  reasonable  space  to  fairly 
present  the  facts  and  the  law  upon  the  various  conflicting 
interests  involved.  Avoiding  unnecessary  minutiae  we  will 
endeavor  to  dispose  of  the  salient  questions.  It  sufficiently 
appears  from  the  evidence  that  the  corporation  was  insolvent 
when  the  transfers  of  stock  complained  of  were  made  as 
found  by  the  court,  and  has  been  insolvent  ever  since,  and 
that  the  transferrers  knew  the  fact;  and  the  evidence  also 
sustains  the  finding  that  the  transfers  were  made  out  of  the 
oidinary  course  of  business,  were  voluntary  and  without 
valuable  consideration,  and  were  made  to  insolvent  or  ir- 
responsible transferees,  and,  except  as  to  defendant  F.  M. 
West,  with  intent  on  the  part  of  the  transferrers  to  escape 
liability.  This  finding  relates  to  the  following  defendants : 
B.  C.  Sargent,  William  Inglis,  L.  U.  Shippee  (defendant 
Tarbox's  intestate),  0.  Grattan,  F.  M.  West,  Otis  Perrin  (de- 
fendant Kate  M.  Perrin's  testate),  Kate  M.  Perrin,  W.  11. 
McKee,  and  Frank  Burton.  The  owners  of  shares  when  the 
action  was  begun,  not  embraced  in  the  foregoing  category, 
aie:  Daniel  Houser,  W.  A.  Shippee,  B.  F.  Langford,  C.  H. 
Fairchilds,  George  A.  McKenzie,  F.  T.  Baldwin,  P.  B. 
Fraser,  S.  S.  hitt'-^Hqle.  and  Georn:^  Inglis.  There  is  no  find- 
ing as  to  defendant  and  stockholder  T.  H.  McCall,  who 
owns  eighty  shares,  for  the  reason  that  he  has  not  appeared 
and  is  beyond  the  jurisdiction  of  the  court,  being  a  nonresi- 
dent.    It  was  found  that  defendant  and  stockholder  Fair- 
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childs  had  been  discharged  of  liability  by  insolvency  pro- 
ceedings. It  was  found  that  there  remained  unpaid  on  all 
the  shares  of  the  defendants  above  named  a  balance  of  twen- 
ty-five per  cent  except  on  the  ten  shares  of  Littlehale,  which 
were  fully  paid  up ;  and  that  the  corporation  had  neglected 
and  refused  to  levy  any  further  assessments  upon  the  shares 
owned  by  these  defendants,  or  to  collect  the  unpaid  sub- 
scriptions. 

Generally  speaking,  the  law  places  no  restriction  upon  the 
right  of  a  stockholder  of  a  corporation  to  transfer  his  stock 
so  long  as  the  corporation  is  solvent.  But,  as  was  said  by 
Mr.  Justice  Temple  in  National  etc.  Co,  v.  Story  etc,  Co.,  Ill 
Cal.  531 :  "The  American  doctrine  is  that  after  the  corpora- 
tion has  become  insolvent,  and  the  stockholder  knows  this, 
and  especially  if  the  corporation  has  ceased  to  do  business, 
1  shareholder  cannot  transfer  his  stock  to  an  insolvent  or  to 
an  irresponsible  person,  so  as  to  relieve  himself  from  liabil- 
ity'^ ;  and  it  is  added :  "I  do  not  find  from  the  cases  that  it  is 
necessary  to  find,  in  addition  to  the  above  facts,  that  there 
was  an  actual  intent  to  defraud."  (See  the  authorities  cited 
in  the  opinion;  3  Thompson  on  Corporations,  sec.  3259.) 
The  questions  presented  in  the  present  case  relate  mostly 
to  the  application  of  settled  principles  to  the  claims  of  the 
various  parties.  It  becomes  necessary,  therefore,  to  con- 
sider the  separate  defenses  made.  The  appellants  are  de- 
fendants Houser,  R.  C.  and  J.  P.  Sargent,  McKenzie,  Wil- 
liam Inglis,  W.  A.  Shippee,  Grattan,  F.  M.  West,  Kate  Per- 
rin  for  herself  and  as  executrix  of  Otis  Perrin,  McKee,  Tar- 
box,  as  administrator  of  L.  U.  Shippee's  estate,  and  Lang- 
ford.  Neither  the  corporation  nor  the  loan  society  appeals. 
As  to  defendant  Houser:  When  the  third  and  last  assess- 
ment of  twenty-five  per  cent  on  the  stock  of  the  corporation 
was  levied  Houser  refused  payment,  whereupon  the  corpora- 
tion brought  an  action  to  enforce  collection.  In  his  answer  he 
set  up',  at  that  time,  the  facts  now  pleaded  by  him  in  defense 
to  plaintiff's  action.  It  was  held  here  that  he  was  liable  on  his 
stock  (Stockton  etc.  Works  v,  Houser,  109  Cal.  1) ;  and  so 
far  as  the  same  facts  are  now  pleaded  that  case  is  conclusive 
against  his  present  contention.  In  his  answer  to  the  inter- 
vention of  the  loan  society,  but  not  elsewhere  in  the  plead- 
ings, he  alleges  a  full  and  complete  settlement  with  the  loan 
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society,  and  a  full  accord  and  satisfaction  of  any  and  all 
claims  it  holds  or  held  against  him  by  reason  of  his  owner- 
ship of  said  shares  of  the  corporation  stock.  There  was  evi- 
dence that  Houser  paid  $6,000  in  compromise  of  the  suit  to 
collect  the  third  assessment,  and  the  witness  testified  that  he 
understood  the  settlement  to  include  all  claims  the  loan 
society  had  against  Houser,  and  that  it  included  all  judg- 
ments and  all  indebtedness.  A  receipt  is  in  evidence  show- 
iDg  what  the  $6,000  were  paid  for,  and  it  refers  only  to  the 
indebtedness,  the  subject  of  the  then  litigation,  and  nothing 
in  it  pomts  to  a  release  from  any  unpaid  balance  on  the 
stock  which  is  the  subject  of  the  present  action.  It  is  very 
doubtful  whether  the  evidence  will  justify  the  inference  that 
the  loan  society  intended  to  release  Houser  from  its  claim  to 
any  future  liability  on  his  stock  as  to  which  twenty-five  per 
cent  remained  unpaid,  and  the  evidence  went  in  upon  the 
xfnderstanding  that  it  did  not  affect  the  plaintiff.  We  may 
assume,  however,  that  the  evidence  showed  a  full  release 
as  to  the  bank  of  every  liability.  The  court  found  that  there 
was  due  from  Houser  on  his  four  hundred  shares  the  sum 
of  $10,000,  and  made  no  finding  as  to  the  release  pleaded. 
Houser  now  claims  that  it  was  error  not  to  find  upon  the 
issue  as  to  the  release,  and  that  he  in  any  event  was  liable 
only  for  his  proportion  to  satisfy  the  claims  of  plaintiff  and 
intervenor  Louttit;  and  as  the  finding  show  him  indebted 
for  the  full  sum  of  ten  thousand  dollars,  for  which  judg- 
ment was  rendered,  this  would  require  him  to  pay  the  full 
amount  to  the  loan  society  if  plaintiff  and  Louttit  were  paid 
by  others,  or  if  Houser  were  released  by  them  or  either  of 
them.  It  is  further  objected  that  there  was  no  finding  as  to 
the  amount  due  the  loan  society,  and  that  Hotiser  was  in- 
jured by  failure  to  find  this  fact.  The  court  foimd  the 
amount  due  plaintiff  and  intervenor  Louttit.  The  president 
of  the  loan  society  testified:  "It  is  impossible  to  name  the 
exact  amount  now  due  the  bank,  as  it  depended  upon  our 
ability  to  collect  the  securities  we  hold."  The  court  found 
that  December  28,  1893,  the  loan  society  obtained  a  judg- 
ment against  the  corporation  for  $262,126.55 ;  that  the  bank 
held  divers  securities  therefor;  "that  said  securities,  assets, 
and  property  tne  said  intervenor  now  has  and  holds ;  that  the 
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court  does  not  now  undertake  to  determine  what  is  tibe  value 
of  said  security,  but  finds  that  the  said  securities  and  proper- 
ties so  held  by  said  bank  are  of  great  value^  but  the  exact 
amount  whereof  is  to  be  hereafter  ascertained  and  deter- 
mined." There  was  evidence  that  some  payments  had  been 
made  which  left  a  balance  still  due  the  bank  on  this  judg- 
ment of  $118,806.93.  There  was  evidence  tending  to  show 
that  the  bank  held  judgments,  as  security,  in  favor  of  the 
corporation — in  what  were  known  as  the  "insurance  cases" 
— for  $90,000,  upon  which  some  small  payments  had  been 
made;  also  held  notes  in  favor  of  the  corporation  of  the  pos- 
sible value  of  $7,000,  making  somewhat  less  than  $97,000  of 
collaterals,  which  if  collected  would  still  leave  due  on  its 
judgment  against  the  corporation  about  $21,000.  As  we 
understand  the  evidence  there  is  due  the  bank  also  the  un- 
paid balance  on  the  $60,000  note. 

Plaintiff  and  intervenor  Louttit  were  entitled  to  several 
judgments  against  each  stockholder — ^the  liability  being 
several  and  not  joint  {Baines  v.  Babcock,  95  Cal.  590;  29 
Am.  St.  Rep.  158),  and  their  judgments  exceed  the  amount 
due  from  Houser.  No  release  from  the  unpaid  balance  due 
the  corporation  on  the  Houser  stock  is  pleaded,  and  the  evi- 
dence was  that  it  is  unpaid,  and  we  have  seen  that  Houser  is 
liable  therefor.  The  issue  of  a  release  from  the  bank  is  im- 
material. Houser  cannot  be  prejudiced  at  this  time  by  fail- 
ure to  find  upon  it.  If  upon  the  final  hearing  nothing  is 
found  to  be  due  from  him  to  the  bank  it  will  receive  no  part 
of  the  $10,000  paid  in  by  him. 

As  to  defendant  William  Inglis:  The  court  found  that 
there  remained  unpaid  on  his  one  hundred  and  eighty  shares 
the  sum  of  $4,500.  It  appears  that  he  transferred  to  his 
brother  George,  fifty  shares  on  December  7,  1892,  and  one 
hundred  and  thirty  shares  on  June  8,  1893 ;  William  was 
president  of  the  corporation,  which,  while  he  was  such  pres- 
ident, executed  its  promissory  note  to  the  bank  for  $60,000, 
dated  January  2,  1891,  heretofore  referred  to.  This  note 
was  indorsed  by  William  Inglis  and  other  stockholders  of 
the  corporation.  Action  was  brought  on  this  note  by  the 
bank,  and  it  is  now  pending,  for  an  alleged  balance  of  $57,- 
036.75  and  interest.  It  appears  that  Inglis  execut^^d  a  joint 
and  several  note  with  other  stockholders  to  J.  P.  Sargent, 
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dated  March  17,  1892,  for  $50,000,  to  raise  money  for  the 
corporation,  and  it  was  paid  to  the  corporation  at  the  time 
upon  the  alleged  agreement  that  it  would  pay  the  note.  The 
corporation  did  pay  all  but  an  alleged  balance  of  $16,069.88. 
Suit  was  brought  by  the  holder  of  the  note  and  judgment 
was  entered  therein  since  this  action  was  commenced.  There 
ii  no  evidence  of  ite  payment.  On  September  30, 1893,  some 
months  after  he  transferred  his  stock  to  his  son  George,  Wil- 
liam Inglis  paid  to  the  bank  $4,500,  to  which  at  that  time 
the  corporation  was  largely  indebted  much  beyond  this  sum. 
This  payment  was  the  exact  amoimt  due  as  unpaid  sub- 
scription on  his  stock.  Greorge  Inglis,  William^s  transferee, 
was  secretary  of  the  defendant  corporation  at  the  time.  He 
testified  that  the  bank  notified  him  of  the  payment  and  that 
it  was  on  account  of  the  corporation  indebtedness  to  the 
bank,  and  that  he  understood  from  his  father  that  it  was 
intended  as  the  unpaid  balance  due  on  his  shares.  In  the 
handwriting  of  the  bookkeeper  of  the  corporation  is  the  fol- 
lowing entry  in  the  journal :  '^Stockton  Savings  and  Loan 
Society,  to  capital  stock,  $4,500.00,  for  amount  paid  by  Wil* 
liam  Inglis  as  full  payment  on  one  hundred  and  eighty 
shares  of  stock  in  the  S.  C.  H.  &  A.  Works,  at  $25  per  share." 
The  ledger  showed  the  loan  society  debited  and  the  corpora- 
tion credited  this  amount.  It  was  not  shown  by  whose  au- 
thority these  entries  were  made  by  the  bookkeeper;  the  book* 
keeper  was  not  a  witness.  There  was  no  corporate  action,  by 
resolution  or  otherwise,  authorizing  the  payment  or  the  en- 
try or  subsequently  ratifying  the  payment.  There  is  in 
evidence  a  resolution  passed  by  the  bank  reciting  the  receipt 
of  this  $4,500  payment  and  that  Inglis  "has  offered  to  pay 
to  this  corporation  the  sum  of  $25  per  share  on  such  stock 
so  held  by  him,  amounting  to  the  sum  of  $4,500,  and  for 
full  payment  of  his  proportion  as  stockh'^lder  of  said  debt 
(referring  to  the  liability  of  the  corporation  to  the  bank) 
other  than  and  exclusive  of  a  certain  note  (of  said  corpora- 
tion) for  $60,000  indorsed  by  said  William  Inglis  and 
others,  providing,  in  consideration  of  said  payment,  he,  the 
said  William  Inglis,  would  be  relieved  from  any  further  per- 
sonal liability  as  such  stockholder  for  such  debt  other  than 
CXXVII.    CAt.— « 
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and  exclusive  of  said  note/'  etc.  At  this  time  the  corporation 
was  insolvent,  which  fact  was  known  to  Inglis  and  the  bank. 
The  code  provides  that  '^if  any  stockholder  pays  his  pro- 
portion of  any  debt  due  from  the  corporation,  incurred  while 
he  was  such  stockholder,  he  is  relieved  from  any  further  per- 
sonal liability  for  such  debt'*  (Civ.  Code,  sec.  322) ;  and  he 
may  thus  discharge  his  statutory  liability  as  a  stockholder 
without  waiting  to  be  sued,  and  payment,  if  bona  fide,  would 
be  a  bar  to  an  action  to  collect  anything  further  from  the 
stockholder  upon  his  statutory  liability.  The  liability  of  the 
stockholder  to  the  corporation  for  the  unpaid  balance  of  his 
subscription  is  a  different  matter  altogether  and  is  an  asset 
of  the  corporation — ^is  payable  to  the  corporation  and  no  one 
else.    Section  331  of  the  Civil  Code  provides :    "The  directors 

of  any  corporation may,  for  the  purpose  of  paying  ex- 

penseSy  conducting  business,  or  paying  debts,  levy  and  col- 
lect assessments  upon  the  subscribed  capital  stock  thereof." 
Then  follow  sections  directing  when  assessments  may  be 
levied,  the  manner  of  levying  and  collecting  the  same,  etc. 
It  is  in  evidence  that  no  assessment  had  been  levied  by  the 
corporation  to  enforce  payment  of  the  unpaid  balance  due  on 
its  outstanding  shares.  There  was  no  authority  given  to 
Inglis  by  any  corporate  act  of  the  corporation  to  make  any 
payment  to  the  bank  in  discharge  of  his  liability  to  the  cor- 
poration, without  which  we  do  not  think  he  could  relieve 
himself  from  his  liability  to  it.  If  one  stockholder  of  a  cor- 
poration could  take  upon  himself  such  authority  all  could 
do  so,  and  the  directors  would  lose  control  of  one  of  its  prin- 
cipal sources  of  revenue.  If  the  corporation  were  solvent 
probably  no  question  would  be  made  by  it  or  by  creditors, 
but  where  it  is  insolvent,  and  a  stockholder,  knowing  the 
fact,  undertakes  thus  without  authority  to  divert  the  as- 
sets of  the  corporation,  we  do  not  think  he  should  be  heard 
to  plead  such  a  payment  in  discharge  of  the  liability.  He 
could  not  set  off  his  own  debt  against  the  corporation  or  its 
creditors  on  account  of  unpaid  capital  stock  in  an  action  such 
as  this  is  (1  Cook  on  Stock  and  Stockholders,  sec.  193) ; 
why  should  he  be  permitted  to  do  so  indirectly  by  paying  a 
corporate  debt  to  the  bank?  We  do  not  think  it  necessary  to 
decide  whether  the  unpaid  balances  on  the  stock  constituted 
a  trust  fund  in  the  hands  of  the  directors  which  could  not  be 
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disposed  of  by  either  a  stockholder  or  by  the  directors  for  the 
benefit  of  any  one  creditor,  but  must  be  held  by  them  in 
trust  for  the  benefit  of  all  the  creditors — the  corporation  be- 
ing insolvent.  The  trial  court  so  held,  and  the  point  is 
much  discussed  in  the  briefs.  We  decide  only  that  Inglis' 
voluntary  payment  to  the  bank  was  unauthorized  by  the 
corporation  and  did  not  discharge  him  from  his  liability  to 
the  creditors  of  the  corporation  in  this  action. 

Where  the  corporation  is  insolvent,  and  the  directors  neg- 
lect or  refuse  to  make  a  call,  courts  of  equity  will  disregard 
the  formality  of  a  call  and  will  order  the  unpaid  subscrip- 
tions to  be  paid  to  a  receiver  for  the  benefit  of  the  corporate 
creditors.  (1  Cook  on  Stock  and  Stockholders,  sec.  108; 
Glenn  v.  Saxton,  68  Cal.  353.)  Stockholders  may  pay  to 
the  corporation  the  amount  of  their  subscription  at  any 
time  and  thus  discharge  their  liability,  but,  when  the  cor- 
poration is  insolvent,  they  cannot  take  upon  themselves  the 
authority  of  the  corporation  and  pay  the  subscription  to  one 
creditor  to  the  injury  of  the  other  creditors. 

Otis  Perrin  made  a  payment  to  the  bank  at  the  same  time 
and  under  similar  circumstances  and  for  the  same  purpose 
as  Inglis  made  his  payment.  What  has  been  said  as  to  Inglis 
applies  to  Perrin. 

Certain  stockholders  defendants  set  up  by  cross-complaint, 
as  we  have  heretofore  stated,  that  they  are  indorsers  of  the 
corporation  note  for  $60,000,  and  that  judgment  has  been 
rendered  against  them  for  an  unpaid  balance.  Defendant 
E.  C.  Sargent  set  up  that  he  and  other  stockholders  are  de- 
fondants  in  an  action  to  enforce  payment  of  a  note  made 
by  them  for  the  benefit  of  the  corporation.  Defendant  Bald- 
win pleaded  against  his  liability  a  claim  due  him  from  the 
corporation.  These  defendants  ask  that  the  unpaid  balance 
due  on  stock  subscriptions  be  applied  ratably  in  payment  of 
the  debts  for  which  they  are  liable.  Intervener,  the  loan 
society,  made  a  similar  claim  to  share  ratably  with  other 
creditors. 

As  to  intervener,  the  loan  society :  The  court  held  that  its 
claim  for  the  balance  still  due,  after  its  securities  are  realized 
upon,  ranks  with  plaintiff's  and  Louttit's  claims  and  must 
share  ratably  with  them  and  other  creditors.    It  was  also  held 
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that  the  bank  is  not  obliged  to  surrender  its  securities  for 
the  common  benefit  of  all  cr^tors.  We  see  no  error  in  thus 
holding.  The  securities  came  into  the  hands  of  the  bank 
in  due  course  of  business  untainted  by  fraud,  and  no  lack 
of  good  faith  is  alleged  or  proved.  The  corporation  had  a 
right  to  prefer  the  bank  (Civ.  Code,  sec.  3432) ;  and,  under 
section  3433  of  the  Civil  Code,  the  creditors,  other  than  the 
bank,  can  compel  the  bank  to  first  exhaust  its  securities  be- 
fore it  can  share  the  other  assets  of  the  corporation. 

The  court,  we  think,  properly  held  that  indorsers  of  the 
corporation  note  for  $60,000  stand  in  the  relation  of  ordinary 
creditors  of  the  corporation  to  the  extent  of  any  payment 
made  by  them  and  may  share  ratably  the  assets  of  the  cor- 
poration. So  also  Baldwin,  on  making  proof  of  his  claim 
against  the  corporation.  So  also  Inglis  and  Perrin,  who  paid 
some  portion  of  the  ordinary  debt  of  the  corporation ;  and, 
besides,  they  have  some  equities  arising  out  of  the  agree- 
ment under  which  they  paid  this  portion  of  the  corporation 
debt  to  be  adjusted  between  them  and  the  bank,  as  also  has 
Houser. 

The  finding  as  to  the  Sargent  note  is  not  questioned  in  the 
briefs,  and  we  pass  it  without  comment. 

Ordinarily,  the  bill  is  brought  for  the  benefit  of  all  the 
creditors  who  choose  to  come  in,  but  the  action  may  be 
against  a  single  stockholder  or  any  number  of  them.  (1 
Cook  on  Stock  and  Stockholders,  sees.  205,  206) ;  and  the 
fund  realized  from  the  suit  in  equity  is  distributed  ratably 
among  all  the  creditors.  {Mathis  v,  Pridham,  1  Tex.  Civ. 
App.  58 ;  1  Cook  on  Stock  and  Stockholders,  sec.  193.  See, 
also,  Harmon  v.  Page,  62  Cal.  448 ;  Lamar  Ins.  Co,  v.  Ouliek, 
102  111.  41;  Hatch  v,  Dana,  101  U.  S.  205;  Baines  v.  Bab- 
cock,  supra;  Potter  v.  Dear,  95  Cal.  578.) 

Appellants  complain  that  the  court  failed  to  find  upon  the 
issue  presented  as  to  the  $60,000  note  of  the  corporation  of 
which  they  were  indorsers ;  that  the  court  should  have  found 
1  he  amount  due  intervenor,  the  loan  society ;  and  that  there  is 
no  finding  of  a  definite  amount  due  from  the  defendant  cor- 
poration greater  than  the  sums  due  plaintiff  and  intervenor 
Louttit — in  all  $17,542.15 — while  the  ag2:regate  judgment 
against  all  the  defendant  stockholders  is  $51,200.  It  is 
ilaimed  that  the  judgments  against  the  appealing  defendants 
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—in  all  $20,575 — are  $3,035  in  excess  of  all  the  debts  found 
by  the  court  to  exist  against  the  corporation.  It  may  be  that 
a  court  of  equity  would  not  order  full  payment  by  all  stock- 
holders of  unpaid  subscriptions,  where  it  was  clearly  unneces- 
sary to  do  so  to  meet  the  claims  proved.  However  this  may 
be,  it  appears  from  the  evidence  that  the  corporate  debt  is 
largely  in  excess  of  the  unpaid  subscriptions,  and  the  court 
so  found.  We  think  this  was  a  sufficient  finding  of  the  ma- 
terial ultimate  fact  upon  the  issues  presented  by  plaintiff  and 
intervenors  Louttit  and  the  loan  society,  and  was  not  in- 
consistent with  the  fact  found  that  the  court  could  not  defi- 
nitely determine  the  exact  amount  due  the  bank  until  the 
securities  held  by  it  were  realized  upon.  There  was  some 
evidence  of  the  tentative  value  of  these  securities,  but  not  of 
their  actual  cash  value.  By  far  the  largest  security  was  an 
unpaid  judgment  against  certain  insurance  companies;  tl)e 
remaining  securities  were  promissory  notes  and  book  ac- 
counts of  uncertain  value.  We  think  the  court  would  not 
have  been  warranted  by  the  evidence  in  determining  the 
exact  sum  due  the  bank  after  deducting  its  securities;  but 
there  was  sufficient  evidence  to  justify  it  in  finding  that  the 
debts  of  the  corporation  were  largely  in  excess  of  the  unpaid 
subscriptions.  For  the  purposes  of  the  decree,  which  was 
in  effect  only  interlocutory,  the  findings  are  sufficiently 
responsive  to  the  issues. 

It  is  urged  that  a  judgment  was  erroneously  entered 
against  the  estate  of  Otis  Perrin,  deceased.  The  judgment 
was  that  the  administrator  pay  in  due  course  of  administra- 
tion, and  payments  were  ordered  to  be  made  to  a  receiver 
and  to  be  subject  to  the  further  order  of  the  court.  The 
claims  of  plaintiff  and  intervenor  Louttit  were  duly  pre- 
sented to  the  representative  of  the  estate.  Whether  the 
judgment  is  sustained  by  the  findings  cannot  be  questioned 
on  an  appeal  from  an  order  denying  new  trial  (Brison  v. 
Brison,  90  Cal.  323) ;  and  the  fiiidings  we  think  are  sup- 
ported by  the  evidence.  Besides,  we  think  the  judgment  as 
entered  was  proper. 
It  is  advised  that  the  ju^^^ment  and  order  be  affirmed. 

Haynee^  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Van  Dyke,  J.,  Harrison,  J.,  Garoi^tte.  .T. 
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[Sac.  No.  664.    In  Bank.— December  1,  1899.] 

LEWIS  BERGEVIN,  Respondent,  v.  H.  W.  CURTZ,  Ap- 
pellant. 

Election — Eligibility  op  Super^tisor — "Elector" — Change  or  Bbii- 
DENCE — Registration. — ^A  person  elected  supervisor  in  a  distriet  to 
which  he  had  changed  his  residence  from  another  district  more  than 
one  year  prior  to  the  election,  and  who,  during  that  period  and  at 
the  time  of  the  election,  was  an  "elector"  of  that  district,  as  defined 
in  section  1  of  article  II  of  the  constitution,  was  eligible  for  the 
oiTice  in  that  district,  under  section  15  of  the  County  Government 
Act  of  April  1,  1807,  notwithstanding  he  did  not  change  his  regis- 
tration from  the  precinct  of  his  former  residence  until  a  little  more 
than  tliirty  days  prior  to  the  election. 

In. — Registration  not  a  Qualification  of  an  Elsctor. — ^Registration 
is  not  a  '^qualification"  of  an  elector,  and  cannot  add  to  the  quali- 
fications fixed  by  the  constitution;  but  it  is  to  be  regarded  as  a 
reasonable  regulation  by  the  legislature  for  the  purpose  of  ascer- 
taining who  are  qualified  electors,  and  of  having  their  names  en- 
rolled upon  an  authentic  list,  in  order  to  prevent  illegal  voting. 

Id. — Eligibility  not  Inclusimc  op  Registration. — ^An  elector  may  be 
eligible  to  the  office  for  which  he  was  elected,  thoiigh  his  name 
may  not  be  upon  the  great  register,  and  though  for  that  reason  he 
could  not  have  voted  at  the  election. 

Id. — "Elector**  and  "Voter" — ^Distinotion  as  to  Qualifioations. — ^The 
constitutional  qualifications  of  an  elector  are  not  the  same  thing 
as  the  legal  qualifications  of  a  voter.  The  voter  is  the  elector  who 
votes;  and  an  elector  may  not  be  legally  qualified  to  vote. 

Id. — CoNSTRtrcTioN  OF  Code — ^"Quaufikd  Blbctoe" — ^"Registration.'* — 
Section  1083  of  the  Political  Code,  assuming  to  define  who  "shall 
be  a  qualified  elector,*'  which  adds  to  the  constitutional  qualifica- 
tions that  of  enrollment  upon  the  great  register  of  the  county  fifteen 
days  prior  to  the  election,  must  be  construed  to  use  the  words 
"qualified  elector**  in  the  sense  of  an  elector  who  has  the  right  to 
vote. 

APPEAL  from  a  judgment  of  the  Superior  Couil;  of  Al- 
pine County.    N.  D.  Arnot,  Judge. 

The  facts  are  stated  in  the  opinion. 

Woods  &  Levinsky,  and  P.  N.  Packard,  for  Appellant 

W.  M.  Thomburg,  and    Bruner     &  Brothers,  for  Re- 
spondent. 
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COOPER,  C— Appellant  was  duly  elected  to  the  office  of 
supervisor  of  supervisor  district  No.  1  of  Alpine  county  at 
the  November  election,  1898.  This  is  a  proceeding  by  re- 
spondent, as  an  elector,  contesting  the  right  of  appellant  to 
hold  said  office  solely  on  the  ground  that  at  the  time  of  the 
election  he  was  not  eligible  thereto.  The  court  below  ren- 
dered judgment  against  appellant,  declaring  that  at  the 
time  of  said  election  he  was  ineligible  to  said  office,  and  by 
its  decree  annulled  and  set  aside  the  election.  The  de- 
fendant has  appealed  from  the  judgment,  and  the  case  is 
brought  here  on  the  judgment-roll.  It  appears  from  the 
findings  that  appellant  is  a  natural  born  citizen  of  the  United 
States,  twenty-seven  years  of  age,  that  he  has  resided  in  the 
state  of  California  all  his  life,  in  the  county  of  Alpine  ever 
since  June,  1894,  and  in  precinct  No.  1  in  supervisor  dis- 
trict No.  1  since  the  first  day  of  July,  1897.  That  appellant's 
name  apears  upon  the  great  register  of  suid  county  Jime  21, 
1894,  in  precinct  No.  2  in  supervisor  district  No.  2,  but  that 
he  removed  from  said  last-named  precinct  and  district  into 
precinct  and  district  No.  1  about  July  1,  1897.  That  ap- 
pellant's name  remained  upon  said  great  register  in  precinct 
2  and  supervisor  district  2  of  said  county  until  the  third  day 
of  October,  1898,  when  at  his  request  it  was  canceled  upon 
the  said  precinct  register  No.  2,  and  placed  upon  the  precinct 
register  of  precinct  No.  1  in  said  supervisor  district  No.  1. 
That  on  the  eighth  day  of  November,  1898,  the  appellant  was 
a  duly  registered  voter  in  said  precinct  No.  1  in  supervisor 
district  No.  1,  but  had  only  been  such  since  the  third  day 
of  October,  1898,  and  was  not  a  registered  voter  in  said  su- 
pervisor district  No.  1  for  one  year  next  preceding  the  day  of 
election.  The  court  below,  as  a  conclusion  of  law  from  the 
said  findings,  adjudged  that  appellant  had  not  been  an 
elector  of  district  No.  1  for  one  year  immediately  preceding 
his  election,  and  was  therefore  not  eligible  to  the  office  at  the 
time  he  was  elected.  This  is  the  sole  question  to  be  de- 
termined in  the  case.  It  is  provided  in  section  15  of  the 
County  Government  Act  of  April  1,  1897  (State.  1897,  p. 
455),  that:  "Each  member  of  the  board  of  supervisors 
must  be  an  elector  of  the  district  which  he  represente,  must 
reside  therein  during  his  incumbency,  and  must  have  been 
such  elector  for  at  least  one  year  immediately  preceding  his 
election." 
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In  order  to  find  the  meaning  and  definition  of  elector  we 
must  look  to  the  constitution  of  the  state.  An  elector  is  a 
person  possessing  the  qualifications  fixed  by  the  constitution. 
{O'Flaherty  v.  Bridgeport,  64  Conn.  161.) 

It  is  provided  in  the  constitution^  article  11,  section  1,  that 
every  male  citizen  of  the  United  States  "who  shall  have  been 
resident  of  the  state  one  year  next  preceding  the  election,  and 
of  the  county  in  which  he  claims  his  vote  ninety  days,  and  in 
the  election  precinct  thirty  days,  shall  be  entitled  to  vote  at 
all  elections  which  are  now  or  may  hereafter  be  authorized  by 
law."  The  findings  of  the  court  show  that  appellant  was 
an  elector  of  the  district  for  which  he  was  elected  for  more 
than  one  year  innnediately  preceding  the  November  elec- 
tion. He  had  been  a  resident  of  the  state,  county,  and  pre- 
cinct for  more  than  one  year  immediately  preceding  the 
election.  He  possessed  all  the  qualifications  of  an  elector  as 
prescribed  by  the  constitution,  and,  unless  we  should  hold 
that  he  must  have  possessed  some  qualification  other  than 
that  laid  down  by  said  instrument,  he  was  at  the  time  of  his 
election  eligible  to  the  office.  We  do  not  think  the  legisla- 
ture, even  if  it  attempted  to  do  so,  could  add  any  essential 
to  the  constitutional  definition  of  an  elector.  It  is  settled  by 
the  great  weight  of  authority  that  the  legislature  has  the 
power  to  enact  reasonable  provisions  for  the  purpose  of  re- 
quiring persons  who  are  electors  and  who  desire  to  vote  to 
show  that  they  have  the  necessary  qualifications,  as  by  re- 
quiring registration,  or  requiring  an  afiidavit  or  oath  as  to 
qualifications,  as  a  condition  precedent  to  the  right  of  such 
electors  to  exercise  the  privilege  of  voting.  Such  provisions 
do  not  add  to  the  qualifications  required  of  electors,  nor 
abridge  the  right  of  voting,  but  are  only  reasonable  regula- 
tions for  the  purpose  of  ascertaining  who  are  qualified 
electors,  and  to  prevent  persons  who  are  not  such  electors 
from  voting.  These  regulations  must  be  reasonable  and 
must  not  confiict  with  the  requirements  of  the  constitution. 
The  legislature  has  required  that  all  electors,  as  a  condition 
of  the  right  to  vote,  shall  have  their  names  properly  and  in 
due  season  entered  upon  the  great  register  of  the  county. 
(Pol.  Code,  sec.  1094.)  The  section  provides  that  in  the 
register  shall  be  entered  the  names  of  the  qualified  electors 
of  the  county,  and  "that  any  elector  who  has  registered  and 
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thereafter  moved  his  residence  to  another  precinct  in  the 
same  county  thirty  days  before  an  election  may  have  his 
registration  transferred  to  such  other  precinct  upon  his  ap- 
plication." The  legislature  has  made  no  attempt  to  change 
or  add  to  the  qualifications  of  an  elector,  but  has  simply 
provided  a  means  whereby  the  elector  who  is  entitled  to  vote 
may  be  known  by  having  his  name  enrolled  upon  an 
authentic  list.  It  was  said  by  the  court  in  Webster  v.  Byrnes, 
34  Cal.  276,  in  discussing  the  right  of  a  party  to  vote  in  a 
case  where  his  vote  was  challenged :  ''The  question  here  is, 
Is  he  a  qualified  elector  of  the  precinct  at  which  he  voted, 
and  was  his  name  at  the  time  upon  the  great  register  and 
poll  list?"  In  the  case  of  Welch  v.  WilUams,  96  Cal.  367, 
it  was  said  by  the  chief  justice,  speaking  for  the  court  in 
Bank:  "The  object  of  the  registration  law  is  to  prevent 
illegal  voting  by  providing,  in  advance  of  election,  an 
authentic  list  of  the  qualified  electors." 

In  the  case  of  Sanford  v.  Prentice,  28  Wis.  362,  it  is  said : 
"There  is  a  difference  between  an  elector  or  person  legally 
qualified  to  vote  and  a  voter.  In  common  parlance,  they  may 
be  used  indiscriminately,  but,  strictly  speaking,  they  are  not 
the  same.  The  voter  is  the  elector  who  votes — ^the  elector  in 
the  exercise  of  his  franchise  or  privilege  of  voting — and  not 
he  who  does  not  vote." 

In  this  case  the  appellant  would  have  been  eligible  to  the 
office  of  supervisor  of  the  district  for  which  he  was  elected  if 
his  name  had  not  been  on  the  great  register.  He  could  not 
have  voted  at  the  election,  and  thus  would  have  been  deprived 
of  voting  for  himself  if  he  so  desired,  but  having  the  consti- 
tutional qualifications  he  was  eligible  to  the  offioe.  The  court 
below  evidently  was  of  the  opinion  that  one  must  have  his 
name  enrolled  upon  the  great  register  before  he  could  be  an 
elector,  and  this  because  of  the  reading  of  section  1083  of  the 
Political  Code.  That  section,  after  enumerating  the  constitu- 
tional qualifications  of  a  voter,  adds,  ^'and  whose  name  shall 
be  enrolled  on  the  great  register  of  such  county  fifteen  days 
prior  to  an  election  shall  be  a  qualified  elector,"  etc.  The 
words  "qualified  elector"  are  used  in  the  sense  of  elector  who 
has  the  right  to  vote.  It  appears  plain  that  the  legislature 
recognized  the  fact  that  there  might  be  electors  who  were  not 
so  qualified.    The  County  Government  Act  does  not  provide, 
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as  a  condition  of  eligibility  to  the  office  of  miperviaOTy  that 
the  candidate  must  have  been  a  qualified  elector  of  {he  dis- 
trict which  he  represents  for  at  least  one  year. 

We  advise  that  the  judgment  be  reversed  and  the  cause 
remanded  to  the  lower  court,  with  directions  to  render  judg- 
ment on  the  findings  in  favor  of  appellant. 

Chipman,  C,  and  Britt;  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded  to  the  lower  court, 
with  directions  to  render  judgment  on  the  findings  in  favor 
of  appellant. 

Beatty,  C.  J.,  Van  Dyke,  J.,  McFarland,  J.^  Henshaw,  J. 


[Sae.  Ko.  660.    Department  Two. — ^December  4^  1890.] 

In  the  Matter  of  the  Estate  of  E.  I.  UPHAM,  Deceased. 

Wnxa— Dais  of  Devises  Am)  Bequests — Altsration  of  Oommoh  Law 
BT  Gods.— Section  1332  and  1333  of  the  Civil  Code  have  tlie  dTeci 
to  abrogate  the  old  common-law  dbtinction  by  which  deyiaea  spoke 
as  of  the  date  of  the  will,  and  bequests  as  of  the  date  of  the  testa- 
tor's death ;  and  both  devises  and  legacies  in  this  state  speak  of  the 
latter  date. 

Id.~Residuart  Devise— Disposition  of  Lamb>  Devise.— Where  there 
is  a  valid  residuary  devise,  the  property  mentioned  in  a  lapsed 
devise  goes  to  the  residuary  devisee,  and  not  to  the  heizs,  mdesa 
a  contrary  intent  is  clearly  expressed  in  the  will. 

Id.— Residuabt  Devise  to  Chabttabu  Use— A  residuary  devise  to  the 

legally  constituted  and  qualified  trustees  or  managers  of  a  CkxMl 
Templars'  Orphans'  Home,  in  a  specified  locality,  "in  trust  for  the 
use  and  benefit  of  the  orphan  children  of  said  institution,"  is  a  valid 
devise  of  the  residue  of  the  estate  to  a  eharitable  use. 

Id. — ^Liberal  CcNSTRUcnoir  of  Chabities. — Charities,  both  as  to  the 
trustees  and  the  beneficiaries,  are  more  liberally  construed  than 
are  gifts  to  individuals. 

Id. — Devise  of  Chabitt  to  UifiNOOBPOBATED  Body — SuFERimnaiDBNGB 
OF  CouBT  OF  Equity — Effectuation  of  Trust. — The  fact  that  the 
tnistpes  of  the  designated  orphans*  houio  to  whom  the  devise  was 
made,  wore  not,  themselves  an  incovi)orated  body,  .though  seleoked 
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biennally  under  the  auspices  of  an  incorporated  grand  lodge  of 
Good  Templars,  to  manage  and  control  the  orphans'  home,  cannot 
affect  the  validity  of  the  charitj.  A  court  of  equity  will  not  allow 
a  charitable  use  to  fail  for  want  of  a  legal  trustee;  and,  if  thQ 
founder  describes  the  general  nature  of  the  charitable  trust,  he  may, 
leave  the  details  of  it«  administration  to  be  settled  by  trustees 
under  the  superintendence  of  a  court  of  equity,  and  the  court  will 
appoint  trustees,  if  necessary  to  effectuate  the  trust. 
Id. — Provision  fob  Ratable  AppoBTiONtfENT  of  Devises — ^Residuabt 
Devise  not  Revoked. — ^A  residuary  devise,  following  special  de- 
vises and  bequests,  is  not  revoked  by  a  subsequent  paragraph  pro- 
viding that  the  foregoing  devises  are  to  be  increased  or  diminished 
ratably,  with  the  exception  of  two  devises  specified,  if  the  estate  is 
more  or  less  than  sufficient  to  pay  the  devises  and  bequests;  and 
such  provision  does  not  prevent  the  falling  into  the  residuary  devise 
of  lapsed  devises  or  legacies,  or  invalid  and  void  devises  or  legacies. 

Id. — ^Residuary  Devise,  How  CJonstitutbd. — ^No  particular  mode  of  ex- 
pression is  necessary  to  constitute  a  residuary  devise.  It  is  sufficient 
if  the  intention  of  the  testator  be  plainly  expressed  in  the  will  that 
the  surplus  of  the  estate,  after  payment  of  debts  and  legacies, 
shall  be  taken  by  a  person  there  designated. 

APPEAL  from  an  order  of  the  Superior  Court  of  Solano 
County  denying  a  petition  for  partial  distribution  of  the 
estate  of  a  deceased  person.    A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Freeman  &  Bates,  for  Appellants. 

J.  M.  Walling  and  Robert  Thompson,  for  Trustees  of  Good 
Templars'  Home  for  Orphans,  Respondents. 

John  M.  Gregory,  for  Minor  and  Unrepresented  Heirs. 

McFARLAND,  J.— E,  I.  Upham  died  leaving  a  will 
which,  on  its  face,  purports  to  dispose  of  all  his  property.  His 
brothers,  Joseph  M.  and  Lorenzo  Upham,  who  are  his  next  of 
kin  and  only  heirs  at  law,  filed  a  petition  in  the  probate  court 
for  a  partial  distribution  to  them  of  certain  parts  of  the  estate 
which  they  claim  had  not  been  disposed  of  by  the  will,  and 
therefore  went  to  them  as  heirs.  The  court  held  that  the 
whole  estate  had  been  disposed  of  by  the  will,  and  that  as 
petitioners  were  not  devisees  or  legatees  they  were  not  entitled 
to  partial  distribution.  The  petition  was  denied,  and  from 
the  order  denying  it  the  said  brothers  Joseph  M.  and  Lorenzo 
appeal. 


V 
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By  paragraphfl  I,  II,  and  III  of  the  will  a  certain  piece  of 
land  known  as  the  Vacaville  Orchard,  and  ten  thousand  dol- 
lars in  money,  are  given  to  Martha  Muzzy,  a  relative  of  tes- 
tator, and  also  sufficient  funds  to  take  care  of  the  family 
cemetery  lot;  by  paragraph  IV  the  sum  of  ten  thousand  dol- 
lars is  given  to  Sarah  Muzzy;  by  paragraphs  V,  VI,  VII, 
and  VIII  the  sum  of  five  thousand  dollars  each  is  given  to 
certain  named  legatees ;  by  paragraph  X  certain  small  sums 
of  money  are  given  to  employees  of  the  testator;  and  no 
objection  is  made  in  this  case  to  any  of  the  foregoing  para- 
graphs. The  contention  of  appellants  is  based  upon  para- 
graphs IX,  XI,  and  XII. 

By  paragraph  IX,  which  is  quite  long  and  somewhat  com- 
plicated, forty  thousand  dollars,  or,  in  lieu  thereof,  a  quan- 
tity of  land  equal  in  value  to  that  sum  of  money,  is  given  to 
the  executors  of  the  will  in  trust  for  the  use  and  benefit  of 
the  minor  children  of  the  appellants;  and  it  is  claimed  by 
appellants  that  this  trust,  owing  to  certain  provisions  which 
it  contains,  is  void,  and  that  therefore  the  property  men- 
tioned in  it  is  undisposed  of  by  the  will  and  goes  to  them  as 
heirs  at  law.  Under  our  views  of  the  case,  however,  it  is  not 
necessary  to  pass  upon  the  validity  of  this  trust  clause,  for 
if  the  will  creates  a  residue  devisee  and  legatee,  as  we  think 
it  does,  then  the  latter  takes  the  property  described  in  any 
devise  or  legacy  which  for  any  reason  fails  or  lapses,  and  the 
same  does  not  go  to  the  heir. 

Section  1332  of  our  Civil  Code  declares  the  rule  above  no- 
ticed as  follows:  "A  devise  of  the  residue  of  the  testator's 
real  property  passes  all  the  real  property  which  he  was  en- 
titled to  devise  at  the  time  of  his  death,  not  otherwise 
effectually  devised  by  his  will" ;  and  section  1333  is  the  same, 
except  that  it  refers  to  a  bequest  of  some  personal  property 
instead  of  a  devise  of  real  property.  These  sections  abrogate 
the  old  common-law  distinction  between  devises  of  real  prop- 
erty and  bequests  of  personal  property,  to  the  effect  that  a 
devise  speaks  from  the  date  of  the  will  and  a  bequest  from 
the  death  of  the  testator,  and  according  to  which  distinction 
it  was  generally  held  that  property  mentioned  in  a  void  or 
lapsed  devise  did  not  go  to  the  residuary  devisee.  But  under 
the  old  authorities,  before  any  change  was  made  by  statute. 
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it  was  uniformly  held  that  lapsed  bequests  went  to  the  resid- 
uary legatee  and  not  to  the  heir,  and  our  statutory  provisions 
above  referred  to  are  so  clear  to  the  point  that  lapsed  devises 
take  the  same  course  that  further  authorities  upon  the  same 
question  seem  needless.  However,  in  New  York  the  statutory 
law  is  that  a  will  which  in  terms  disposes  of  all  the  testator's 
real  property  shall  be  construed  to  pass  all  the  real  property 
which  he  was  entitled  to  devise  at  the  time  of  his  death ;  and 
under  that  statute  it  has  been  uniformly  held  in  that  state 
that  property  mentioned  in  a  lapsed  devise  goes  to  the  resid-  ^ 
uary  devisee  and  not  to  the  heir,  unless  a  contrary  intent  is 
clearly  expressed  in  the  will.  (Ricker  v.  Cornwell,  113  N.  Y. 
115;  In  re  Benson,  96  N.  Y.  499;  48  Am.  Rep.  646;  Cruik- 
shank  v.  Home  for  the  Friendless,  113  N.  Y.  337 ;  Carter  v. 
Board  of  Education,  144  N.  Y.  621 ;  In  re  Bonnet,  113  N.  Y. 
522 ;  and  see,  also,  Floyd  v.  Barker,  1  Paige,  480 ;  King  v, 
Woodhull,  3  Edw.  Ch.  79;  King  v.  Strong,  9  Paige,  94;  Tin- 
dall  v.  Tindall,  24  N.  J.  Eq.  512.) 

The  main  question  in  the  case  at  bar,  therefore,  is  whether 
or  not  a  residuary  devisee  and  legatee  is  created  by  the  will. 
Such  devisee  and  legatee  is  clearly  created  by  paragraph  XI 
of  the  will,  if  the  trust  created  by  that  paragraph  is  not  void 
for  other  reasons.  The  paragraph  is  as  follows :  "XI.  I  give 
and  bequeath  to  the  legally  qualified  and  constituted  trustees 
or  managers  of  the  Good  Templars'  Orphans'  Home  of  Val- 
lejo,  said  county  of  Solano,  in  trust  for  the  use  and  benefit  of - 
the  orphan  children  of  said  institution,  any  residue  and  re- 
mainder of  my  estate  after  carrying  out  my  hereinbefore 
legacies  and  bequests."  It  is  contended  by  appellants  that 
this  trust  is  void  for  reasons  which  are,  substantially,  these : 

1.  That  the  bequest  is  not  charitable  because  the  beneficiaries 
are  not  named  with  sufficient  definiteness  and  certainty ;  and 

2.  That  there  are  no  trustees  named  capable  of  taking  the 
property.  We  do  not  think  that  either  of  these  contentions 
can  be  maintained.  It  must  be  renjembered  that  charities — 
both  as  to  the  trustees  and  the  beneficiaries — are  more  lib- 
erally construed  than  are  gifts  to  individuals.  (See  2  Story's 
Equity  Jurisprudence,  sees.  1165-67  et  seq.)  That  the  gift 
here  was  for  charity  is  beyond  question.  It  was  shown  by 
the  evidence — which  was  properly  admitted,  under  section 
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1340  of  the  Civil  Code— that  the  Good  Templars'  Orphans' 
Home  at  Vallejo  had  been  in  existence  for  a  great  many 
years,  that  its  purpose  was  to  take  care  of  orphan  children, 
that  it  accommodated  about  two  hundred  of  such  children, 
and  that  about  that  number  were  usually  and  continuously 
maintained  there.  To  sustain  the  proposition  that  this  consti- 
tutes a  "charity"  within  the  legal  meaning  of  the  word  no 
further  authority  is  necessary  than  that  of  People  v.  Cogs- 
well, 113  Cal.  129;  but  the  truth  of  the  proposition  is  further 
illustrated  by  the  numerous  cases  referred  to  in  the  opinion  of 
the  supreme  court  of  the  United  States  in  Russell  v,  Allen, 
107  U.  S.  163.  It  is  contended,  however,  that  the  trust  is 
void  because  the  parties  named  as  trustees  are  incapable  of 
taking  the  property.  The  trustees  of  the  Orphans'  Home,  it 
is  true,  do  not  constitute  a  corporation.  It  was  organized 
under  the  auspices  of  the  grand  lodge  of  the  Independent 
Order  of  Good  Templars  of  the  State  of  California,  which  is 
a  corporation,  and  it  is  under  the  management  and  control 
of  a  continuous  board  of  trustees,  consisting  of  eight  persons, 
one-half  of  whom  are  selected  every  two  years  by  the  order. 
These  trustees  seem  to  be  appropriate  persons  to  take  charge 
of  this  charitable  fund,  and  manage  it  for  the  purpose  of  the 
trust ;  but  even  if  it  should  be  held  that  in  a  strict  legal  sense 
they  are  not  capable  of  taking,  yet  the  charity  would  not  fail 
for  that  reason.  A  court  will  not  allow  a  charitable  trust  to 
fail  for  want  of  a  legal  trustee.  Of  course,  in  this  country, 
courts  of  equity  will  not  go  so  far  in  executing  indefinite  chari- 
ties as  the  courts  of  equity  went  in  England  under  the  statute 
of  43  Elizabeth,  for  there  if  it  could  be  discovered  from  a 
deed  or  will  that  anything  in  the  nature  of  a  charity  was  in- 
tended, however  vague  or  indefinite,  the  chancellor  would 
devote  it  to  some  sort  of  a  chanty.  But  in  this  country  courts 
have  been  extremely  liberal  in  construing  charities,  and  un- 
der principles  analogous  to  the  doctrine  of  cy  pres  have  en- 
forced trusts  far  more  indefinite  and  inexact  than  the  one 
here  involved.  The  rule  upon  this  subject  is  very  fully  laid 
down  by  the  supreme  court  of  the  United  States  in  Russell 
V,  Allen,  supra,  as  follows:  "By  the  law  of  England  from 
before  the  statute  of  43  Elizabeth,  chapter  4,  and  by  the  laws 
of  this  country  at  the  present  day  (except  in  those  states  in 
which  it  has  been  restricted  by  statute  or  judicial  decision,  as 
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in  A'^irginia,  Maryland,  and  more  recently  in  New  York), 
trusts  for  public  chmtable  purposes  are  upheld  under  cir- 
cumstances under  which  private  trusts  would  fail.  Being  for 
objects  of  permanent  interest  and  benefit  to  the  public,  they 
may  be  perpetual  in  their  duration,  and  are  not  within  the 
rule  against  perpetuities;  and  the  instI^lments  creating  them 
should  be  so  construed  as  to  give  them  effect,  if  possible,  and 
to  carry  out  the  general  intention  of  the  donor,  when  clearly 
manifested,  even  if  the  particular  form  or  manner  pointed 
out  by  him  cannot  be  followed.  They  may,  and  indeed 
must,  be  for  the  benefit  of  an  indefinite  number  of  persons ; 
for  if  all  the  beneficiaries  are  personally  designated,  the  trust 
lacks  the  essential  element  of  indefiniteness,  which  is  one 
characteristic  of  a  legal  charity.  If  the  founder  describes  the 
general  nature  of  the  charitable  trust,  he  may  leave  the  de- 
tails of  its  administration  to  be  settled  by  trustees  under  the 
superintendence  of  a  court  of  chancery ;  and  an  omission  to 
name  trustees,  or  the  death  or  declination  of  the  trustees 
named,  will  not  defeat  the  trust,  but  the  court  will  appoint 
new  trustees  in  their  stead."  In  Schmidt  v.  Hess,  60  Mo. 
591,  a  gift  had  been  made  to  the  "Lutheran  Church,"  which 
was  unincorporated,  and  in  a  suit  brought  by  the  trustees  of 
the  church  they  were  permitted  to  show  to  what  church  the 
gift  applied;  and  the  court,  among  other  things,  said:  "No 
doubt  is  entertained  that  the  gift  under  consideration  is  a 
charity,  and  falls  within  the  meaning  of  the  rules  of  chan- 
cery. (2  Story's  Equity  Jurisprudence,  sec.  1164,  and  cases 
cited.)  And  although  in  consequence  of  the  nonincorpora- 
tion  of  the  church  for  whose  benefit  the  grant  was  made  there 
was  no  one  in  esse  at  the  time  of  making  the  donation  capa- 
ble of  being  the  recipient  of  the  trust,  yet,  the  use  being  a 
charitable  one,  a  court  of  equity,  having  ascertained  the  in- 
tent of  the  grantor,  will  not  allow  the  grant  on  that  account 
to  fail,  but  will  see  to  its  eflfectuation."  (Citing  cases.  See, 
also,  Lilly  v.  Tobbein,  23  Am.  St.  Hep.  887.)  And  in  section 
730  of  2  Perry  on  Trusts  a  number  of  instances  are  given  of 
charities  held  to  be  good  which  illustrate  the  principles  which 
sustain  the  gift  to  the  Orphans'  Home  here  involved.  The 
following  is  the  language  there  used  to  which  we  refer:  *Mt 
i.-,  well  settled  that  the  devise  of  a  charitable  use  to  church 
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wardens,  although  not  a  corporation  capable  in  law  of  hold- 
ing and  transmitting  property,  will  be  sustained;  so  to  an 
institution  neither  established  nor  incorporated  in  the  Ufe  of 
the  donor;  and  so  a  devise  to  certain  officers  or  their  suc- 
cessors in  office,  or,  if  they  are  incapable  of  executing  the 
trust,  then  to  a  corporation  to  be  formed  for  the  purpose,  was 
held  by  the  supreme  court  of  the  United  States  to  be  a  good 
devise  and  capable  of  being  carried  into  effect.  A  gift  to  a 
corporation  by  a  misnomer  is  good  for  a  charitable  purpose, 
if  the  corporation  can  be  identified ;  gifts  in  trust  to  voluntary 
associations  for  charitable  purposes  have  been  held  good;  and 
so  of  gifts  to  churches,  societies,  conferences,  yearly  meetings 
of  Friends,  and  families  of  Shakers,  and  other  organizations. 
These  bodies,  or  quasi  corporations,  have  been  considered  so 
far  under  the  control  of  a  court  of  equity  that  they  would 
be  compelled  to  execute  the  duties  of  the  trust  imposed  upon 
them,  and  could  be  dealt  with  for  a  breach."  Therefore, 
under  the  principles  of  the  authorities  above  noticed,  the  gift 
to  the  trustees  of  the  Orphans'  Home  is  a  valid  charity;  and, 
this  being  so,  a  residuary  legatee  and  devisee  was  thus  created, 
to  whom  lapsed  legacies  go  under  the  statutory  provisions 
above  quoted.  There  are  no  words  in  the  will  expressing  a 
contrary  intent,  and  the  rule  that  "where  the  residuary  be- 
quest is  not  circumscribed  by  clear  expressions  in  the  instru- 
ment, and  the  title  of  the  residuary  legatee  is  not  narrowed 
by  special  words  of  unmistakable  import,  he  will  take  what- 
ever may  fall  into  the  residue,  whether  by  lapse,  invalid  dis- 
position, or  other  reason."  (Riker  v,  Comwell,  supra.) 
With  respect  to  other  objections  made  by  appellants,  it  may 
be  said  that  we  see  no  reason  why  a  court  of  equity  cannot 
enforce  this  trust,  or  why  there  are  no  beneficiaries  in  whose 
interest  it  could  be  enforced.  In  the  latter  respect  there  is 
no  difference  between  this  case  and  any  other  case  where  the 
benefit  is  for  an  indefinite  number  of  persons.  We  see  noth- 
ing in  the  objection  that  it  is  not  stated  in  the  will  whether 
the  benefit  is  to  be  for  orphans  or  half  orphans;  the  will  uses 
the  word  "orphan,"  and  that  has  a  legal  meaning.  If  the 
clause  creates  a  charity,  it  is  not  obnoxious  to  the  law  against 
perpetuities,  and  is  expressly  warranted  by  section  1313  of 
ihe  Civil  Code.    No  question  is  raised  here  as  to  the  gift  being 
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for  more  than  one-third  of  the  estate.  The  contention  that 
too  much  discretion  is  given  to  the  trustees  is  answered  by 
the  citations  and  quotations  from  authorities  hereinbefore 
given. 

It  is  contended  by  appellants  that  paragraph  XII  revokes, 
or  annuls,  or  renders  inoperative  paragraph  XI.  Paragraph 
XII  is  as  follows:  "If  my  estate  should  be  more  or  less  than 
sufficient,  after  paying  my  debts,  to  provide  for  and  pay 
all  above-mentioned  devises,  bequests,  and  legacies,  then  all 
the  said  devises,  bequests,  and  legacies  shall  be  increased  or 
dimished  ratably  except  the  provisions  for  the  said  cemetary 
lot  and  the  devise  to  Martha  Muzzy  of  the  parcel  of  land  of 
sixty  acres  in  Vaca  valley,  known  as  the  Vacaville  Orchard." 
This  paragraph,  construed  in  the  light  of  the  whole  will, 
may,  perhaps,  be  considered  as  to  some  extent  uncertain  and 
ambiguous.  Respondent  contends  that  it  simply  provides 
for  the  possible  contingency  of  the  residue  going  to  the  Or- 
phans' Home  being  greater  than  one-third  of  the  estate.  But, 
however  that  may  be,  it  certainly  cannot  be  construed  as 
destroying,  or  as  intending  to  destroy,  paragraph  XI.  Para- 
graph XI  is  one  of  "the  above-mentioned  devises,  bequests, 
and  legacies";  and  how  can  a  subsequent  clause  which  ex- 
pressly refers  to  and  recognizes  as  existing  a  previous  clause 
be  held  to  revoke  or  destroy  the  latter,  where  there  are  no 
operative  words  to  that  effect,  or  which  express  any  such  in- 
tent? Moreover,  it  is  a  rule  of  construction  of  wills— declared 
by  our  code  (Civ.  Code,  sec.  1322) — that:  "A  clear  and  dis- 
tinct devise  or  bequest  cannot  be  affected  by  any  reasons  as- 
signed therefor,  or  by  any  other  words  not  equally  clear  and 
distinct,  or  by  inference  or  argument  from  other  parts  of  the 
will,  or  by  an  inaccurate  recital  of  or  reference  to  its  contents 
in  another  part  of  the  will" ;  and,  applying  this  rule  to  the 
case  at  bar,  it  is  plain  that  the  "clear  and  distinct"  provisions 
of  paragraph  XI  are  not  revoked  or  destroyed  by  the  lan- 
guage of  paragraph  XII,  or  by  any  "inference  or  argument 
from  other  p^rts  of  the  will." 

The  foregoing  facts  make  it  unnecessary  to  consider  the 
question  whether,  if  paragraph  XII  could  be  construed  as  re- 
voking paragraph  XI,  it  would  not  follow  that  paragraph 
XII  itself  constituted  as  residuary  legatees  the  other  devisees 
and  legatees  whose  devises  and  legacies  were  to  be  increased 
"ratably" — thus  leaving  appellants  in  no  better  position.  On 
CXXVII.  Cal.— 7 
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this  point,  however,  it  may  be  well  to  observe  that,  as  said  in 
Morton  v.  Woodbury,  153  N.  Y.  243 ;  "No  particular  mode  of 
expression  is  necessary  to  constitute  a  residuary  legatee.  It 
is  sufficient,  if  the  intention  of  the  testator  be  plainly  ex- 
pressed in  the  will,  that  the  surplus  of  the  estate,  after  pay- 
ment of  debts  and  legacies,  shall  be  taken  by  a  person 
there  designated."  And  where  a  testator  gives  all  of  his  prop- 
erty remaining  after  the  payment  of  specific  gifts,  though 
the  fund  be  estimated  in  money,  the  gift  of  that  which  thus 
remains  is  not  specific,  but  carries  everything  which  has  not 
been  effectually  disposed  of  by  reason  of  lapses,  or  invalid 
and  void  devises  or  legacies.  (Hulir^  v.  Squires,  63  Hun, 
352 ;  18  N.  Y.  Supp.  309 ;  Bland  v.  Lamb,  2  Jacob  &  W.  399; 
Carter  v.  Taggart,  16  Sim.  423.)  In  the  case  at  bar,  there 
is  no  hostility  or  contest  between  the  various  devises  and 
legatees.  They  recognize  each  other's  rights  as  expressed 
in  the  will,  and  stand  together  in  defending  it  against  the 
assaults  of  appellants. 

The  conclusions  above  reached  are  strengthened  by  the 
consideration  that  it  was  the  clear  intent  of  the  testator,  ex- 
pressed in  the  will,  that  no  part  of  his  estate  should  go  to  ap- 
pellants ;  and  this  consideration  is  given  great  wei^t  in  all 
the  decided  cases  where  questions  similar  to  those  arising  in 
the  case  at  bar  were  involved.  We  do  not  see  how  the  disputed 
clauses  of  the  will,  which  we  hold  to  be  good,  can  be  over- 
thrown without  wrongfully  applying  to  a  charity  those  strict 
and  technical  rules  which  can  be  rightfully  invoked  only  as 
against  private  trusts. 

The  order  appealed  from  is  affirmed. 

Henshawi  J.|  and  Temple^  J.^  concurred. 
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[Grim.  No.  557.    Department  One.— December  5,  1899.] 
THE  PEOPLE,  Api)ellant,  v.  SAMUEL  B.  TERRILL,  Re- 
spondent. 

Criminal  Law — Forgery — Insitfticient  Ikdiothent. — ^An  indictment 
charging  the  forgery  of  a  mortgage,  which  does  not  state  facts 
showing  that  the  mortgage  could  have  injured  or  defrauded  anyone, 
or  that  it  was  given  to  secure  an  indebtedness  or  other  obilga- 
tion,  or  that  it  purported  to  be  a  valid  writing  obligatory,  is  in- 
sufficient to  show  the  existence  of  any  crime. 

Id. — Presumptions — Aid  of  Indictment. — The  presumptions  are  all  in 
favor  of  the  innocence  of  the  accused,  and  in  no  case  can  an  in- 
dictment be  aided  by  imagination  or  presumption.  If  the  facts 
stated  may  or  may  not  constitute  a  crime,  the  presumption  is  that 
no  crime  is  charged. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Clara  County  sustaining  a  demurrer  to  an  indictment.  Wil- 
liam G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion. 

Tirey  L.  Ford,  Attorney  General,  A.  A.  Moore,  Jr.,  Deputy 
Attorney  General,  and  James  H.  Campbell,  District  Attorney 
of  Santa  Clara  County,  for  Appellant. 

Jackson  Hatch,  and  H.  L.  Partridge,  for  Respondent. 

COOPER,  0. — ^This  is  an  appeal  from  an  order  sustaining 
defendant's  demurrer  to  an  indictment  The  grand  jury  of 
Santa  Clara  county,  on  the  ninth  day  of  May,  1899,  pre- 
sented an  indictment  against  the  defendant  in  the  following 
language : 

"The  said  Samuel  B.  Terrill  is  accused  by  the  grand  jury 
of  the  county  of  Santa  Clara,  state  of  California,  by  this  in- 
dictment, found  this  ninth  day  of  May,  A.  D.  1899,  of  the 
crime  of  forgery,  committed  as  follows:  The  said  Samuel 
B.  Terrill,  on  the  first  day  of  December,  A.  D.  1896,  at  the 
county  and  state  aforesaid,  uttered,  published,  and  passed  as 
true  and  genuine  a  certain  false,  forged,  and  counterfeit 
mortgage  of  said  date,  purporting  to  be  made  and  executed 
by  one  George  Donlan  in  favor  of  Clara  A.  Fread,  said  Sam- 
uel B.  Terrill  then  knowing  the  same  to  be  false,  forged, 
and  counterfeit,  with  the  intent  on  the  part  of  said  Samuel 
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B.  Terrill  to  prejudice,  damage,  and  defraud  said  Clara  A. 
Fread,  contrary  to  the  form,  force,  and  eflfect  of  the  statute 
in  such  cases  made  and  provided,  and  against  the  peace  and 
dignity  of  the  people  of  the  state  of  California." 

To  this  indictment  the  defendant  interposed  a  demurrer 
upon  the  grounds  that  it  does  not  substantially  conform  to 
sections  950,  951,  and  952  of  the  Penal  Code,  and  that  the 
facts  stated  do  not  constitute  a  public  offense.  The  court 
below  sustained  the  demurrer.  Forgery  is  defined  in  section 
470  of  the  Penal  Code  as  follows :  "Every  person  who,  with 
intent  to  defraud  another,  falsely  makes,  alters,  forges,  or 
counterfeits  any  ....  deed,  lease,  indenture,  writing 
obligatory  ....  is  guilty  of  forgery."  The  word  "mort- 
gage" is  not  used  in  the  section  nor  elsewhere  in  the  code  in 
defining  forgery.  Conceding  that  a  mortgage  is  in- 
cluded in  the  words  "indenture  or  writing  obligatory," 
the  indictment  must  show  that  the  mortgage  is  such  in  its 
legal  character  as  ,  if  genuine,  might  injure  or  defraud  an- 
other. The  only  description  of  the  mortgage  alleged  to  have 
been  forged  is  the  date,  December  1,  1896,  "Purporting  to 
be  made  and  executed  by  one  George  Donlan  in  favor  of 
Clara  A.  Fread."  Whether  the  mortgage  was  one  which 
could  in  any  manner  have  injured  anyone  is,  when  measured 
by  the  indictment,  a  matter  of  conjecture.  Whether  it  was 
given  upon  real  or  personal  property,  upon  any  property,  or 
upon  the  planets,  is  not  disclosed.  It  is  not  shown  that  it 
was  given  to  secure  any  promissory  note  or  indebtedness  of 
any  kind  or  any  obligation.  It  may  have  been  void  on  its 
face,  or  given  in  direct  contravention  of  some  statute,  or  it 
may  have  been  given  for  an  unlawful  purpose/  and  yet  the 
information  be  true.  It  is  an  elementary  principle  of  crim- 
inal law  that  the  indictment  or  information  must  state  that 
a  crime  has  been  committed,  either  by  direct  and  positive 
averment  in  the  language  of  the  statute  or  its  equivalent,  or 
by  stating  facts  which  show  that  such  crime  has  been  com- 
mitted. In  no  case  can  the  indictment  be  aided  by  imagina- 
tion or  presumption.  The  presumptions  are  all  in  favor  of 
innocence,  and  if  the  facts  stated  may  or  may  not  constitute 
a  crime  the  presumption  is  that  no  crime  is  charged. 
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It  may  be  that  the  defendant  is  guilty  of  some  ofifense,  per- 
haps of  forgery,  but  we  have  nothing  to  guide  us  except  the 
indictment.  The  officer  intrusted  by  the  law  with  the  duty 
of  drawing  the  indictment  should  have  set  forth  facts  show- 
ing that  a  crime  had  been  committed. 

The  order  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reason  given  in  the  foregoing  opinion  the  order 
is  affirmed.  Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J. 

Hearing  in  Bank  denied.  .         .      •-     '  *      " 


[Crim.  No.  597.    In  Bank.— December  5,  1899.] 
Ex  parte  JAMES  KNAPP  on  Habeas  Corpus. 

Void  Couittt  Obdiitancb— Unrbasonablx  Rbstbiotion  as  to  Tbans- 
FoaTma  Qame— Habeas  Cobfus. — ^A  county  ordinance  forbidding 
the  shipment  or  transportation  of  game  from  the  county  which 
has  been  lawfully  killed  therein  is  an  unreasonable  and  oppressive 
restriction  in  restraint  of  trade,  and  in  violation  of  the  rights  of 
private  property,  and  is  invalid  and  void;  and  a  person  convicted 
thereunder  must  be  discharged  upon  habeas  oorpua. 

Id. — ^UmucASONABLE  DiscBiMiNATiox. — ^An  ordinance  intended  to  dis- 
criminate in  favor  of  sportsmen,  and  against  all  other  persons  in 
respect  of  the  disposition  of  game  lawfully  killed,  is  not  a  proper 
exercise  of  police  power.  [Per  Temple,  J.,  Van  Dyke,  J.^  and  Har- 
rison, J.] 

HABEAS  CORPUS  in  the  Supreme  Court  to  review  the 
validity  of  a  conviction  in  the  Justice's  Court  for  violation  of 
an  ordinance  of  Stanislaus  County.  D.  L.  Smith,  Justice  of 
the  Peace. 

The  facts  are  stated  in  the  opinion  of  the  court. 

V.  G.  Frost,  for  Petitioner. 

TEMPLE,  J. — ^This  is  an  application  for  a  discharge  from 
custody  made  on  behalf  of  James  Knapp,  who  was  arrested, 
tried,  and  convicted  upon  a  charge  of  violating  an  ordinance 


102  Ex  PARTE  Knapp.  [127  Cal. 

of  the  county  of  Stanislaus.  The  ordinance  declares,  in 
effect,  that  it  shall  be  a  misdemeanor  for  anyone  to  hunt,  kill, 
or  destroy  certain  game  with  the  intent  to  transport,  or  to 
cause  the  same  to  be  transported,  without  the  county ;  or  to 
offer  the  same  to  any  person  for  the  purpose  of  shipping  or 
carrying  the  same  without  the  county.  It  also  declares  that 
every  railroad  or  transportation  company,  their  agents  and 
servants,  who  shall  transport  such  game  without  the  county 
shall  be  guilty  of  a  misdemeanor. 

The  prisoner  was  charged  with  willfully  and  unlawfully 
^  offering  for  transportation  by  Wells,  Fargo  &  Co.,  from  the 
f  tdwnr.crf  iN}Bwman,  in  Stanislaus  county,  to  San  Francisco,  two 
ViMdueie  which  w^ire"  killed  in  Stanislaus  county. 

Serious  question  iiaa'beeh  made  as 'to  the  power  of  any 
county  board  of  supervisors  to  add  either  restraints  or  regu- 
lations, to  the  right  to  take  and  kill  wild  game,  to  those  made 
by  the  legislature.  We  do  not  find  it  necessary  for  the  pur- 
poses of  this  case  to  decide  that  question.  If  such  further 
restrictions  upon  the  right  to  kill  game  may  be  made  by 
county  boards,  such  regulations  must  be  reasonable,  not  op- 
pressive to  any  class,  and  must  not  contravene  any  established 
policy  of  the  state.  Presumably,  the  two  ducks  were  lawfully 
taken  by  James  Knapp  in  Stanislaus  county.  It  it  not 
charged  that  they  were  hunted  or  killed  for  the  purpose  of 
being  transported  without  the  county,  though  such  fact,  if 
it  existed,  would  not  have  changed  the  result.  Having  taken 
the  game  lawfully  and  at  a  time  when  it  is  lawful  for  any- 
one to  shoot  ducks,  the  ordinance  prohibiting  their  shipment 
is  an  unreasonable  interference  with  the  right  of  private 
property,  and  an  unnecessary  restraint  of  trade.  The  statutes 
of  the  state  in  regard  to  game  prohibit  the  offering  for  sale 
of  game  during  the  time  it  is  imlawful  to  kill  such  game. 
(Stats.  1897,  p.  90.)  The  state  regulations  upon  this  particu- 
lar subject  seem  complete,  and  restrict  the  rights  of  citizens 
so  far  as  was  necessary  to  prevent  the  unlawful  killing  of 
game. 

It  was  stated  on  the  argument,  substantially,  that  the  or- 
dinance was  aimed  at  "pot-hunters."  I  understand  this 
phrase  covers  all  except  sportsmen.  Relatively,  a  small  part 
(»f  the  comumnity  only  are  sportsmen.    A  law  or  ordinance 
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which  would  discriminate  in  their  favor  would  not  be  a 
proper  exercise  of  the  so-called  police  power.  If  that  be  the 
manifest  or  admitted  purpose  of  the  ordinancCj  it  is  void  for 
that  reason  also. 

The  prisoner  is  discharged. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

McFarland,  J.,  concurred  in  the  judgment. 

BEATTY,  C.  J.,  concurring. — ^I  concur  in  the  judgment 
on  the  first  ground  discussed  by  Justice  Temple.  The  people 
of  .the  state  being  the  owner  of  its  wild  game,  it  may  be 
conceded  that  the  state  legislature  could  annex  any  condi- 
tion it  chose  to  the  privilege  of  taking  it,  but  a  ooxmty  ordi- 
nance forbidding  all  persons,  under  penalty,  to  transport 
game  lawfully  taken  to  the  place  where  they  desire  to  use  or 
dispose  of  it  is  violative  of  the  right  of  private  property,  as 
defined  and  regulated  by  general  law,  and  necessarily  in- 
valid. 


[L.  A.  No.  587.    Department  One.~I>eoemb«r  7»  1899.] 

In  the  Matter  of  A.  M.  MEALY  and  FLORENCE  WEEKS 
STETSON,  Partners  as  A.  M.  MEALY  &  CO.,  Insolvent 
Debtors,  Appellants.  PACIFIC  CROCKERY  AND  TIN- 
WARE COMPANY  et  al..  Petitioning  Creditors,  Re- 
spondents. 

lD._lN8T7FnoiENOT  o»  BoifD— Waivbb  o»  QBJWTnoHSw— A  bond  not 
petition  of  creditors  in  involuntary  insolvency  against  the  members 
of  a  partnership,  which  alleges  that  the  debtors  made  a  transfer 
of  their  estate,  with  intent  to  defraud  their  creditors,  and  that  in 
contemplation  of  insolvency  they  have  made  a  payment  and  transfer 
of  their  estate,  without  stating  that  the  first  transfer  'ulis 
made  "being  insolvent,"  or  that  the  debtors  are  insolvent,  or  stat- 
ing any  time  when  they  made  any  payment  or  transfer,  or  to  whom 
it  was  made,  or  what  property  was  transferred,  is  insufficient,  both 
upon  general  and  special  demurrer,  and  cannot  sustain  an  adjudica- 
tion  of  insolvency. 

Id  — iNSUFPiciENOT  OF  Boin>— Waivib  of  Objectiokb.— a  bond  not 
signed  by  two  sureties  and  by  all  of  the  petitioning  creditors  as  prin- 
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cipals  is  insufficient;  but  objection  thereto  is  waived  if  not  made  in 
the  court  below  at  the  proper  time,  and  cannot  be  urged  upon  ap- 
peal  for  the  first  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Frank  F.  Oster,  Judge. 
The  facts  are  stated  in  the  opinion. 
Leonard  &  Morris,  and  E.  B.  Annable,  for  Appellants. 
Dillon  &  Dunning,  and  Curtis  &  Curtis,  for  Respondents. 

CHIPMAN,  C. — Involuntary  insolvency.  The  petitioning 
creditors  had  judgment  by  default,  upon  demurrer  to  their 
petition  being  overruled,  adjudging  appellants  to  be  insolv- 
ent. The  appeal  is  from  this  judgment.  The  points  urged  on 
the  appeal  are:  1.  That  the  demurrer  should  have  been  sus- 
tained; and  2.  That  no  sufficient  bond  was  filed. 

1.  The  demurrer  was  for  insufficiency  of  facts  and  on  the 
further  ground  that  the  petition  is  uncertain  and  unin- 
telligible in  that  it  does  not  statewhen  thealleged  assignment, 
Bale,  or  transfer  was  made,  and  is  ambiguous  for  like  reason 
and  for  the  further  reason  that  it  does  not  state  to  whom  said 
assignment,  transfer,  sale,  and  conveyance  was  made. 

The  allegation  of  the  petition  is:  "That  said  debtors  re- 
side and  have  their  place  of  business  in  said  county  of  San 
Bernardino  and  made  an  assignment,  sale,  conveyance,  and 
transfer  of  their  estate,  property,  rights,  and  credits  with  in- 
tent to  delay,  defraud,  and  hinder  their  creditors.  The  said 
debtors,  in  contemplation  of  insolvency,  have  made  a  pay- 
ment and  a  grant,  sale,  conveyance,  and  transfer  of  their 
estate,  property  rights,  and  credits."  There  is  no  allegation 
in  the  petition  that  the  debtors  are  or  were  at  any  time  in- 
solvent, nor  is  there  any  allegation  that  they  have  assigned 
or  transferred  all  their  property,  and  there  is  nothing  in  the 
petition  to  show  when  the  alleged  assignment  took  place,  or 
to  whom  or  what  property  was  transferred.  So  far  as  ap- 
l>ears,  the  assignment  may  have  been  of  some  property  of 
insignificant  value;  and  it  may  have  been  assigned  long  be- 
fore the  passage  of  the  act,  and  the  debtors  may  have  been 
solvent  when  and  after  they  made  the  assignment.  Section 
9  of  the  Insolvent  Act  of  1895  (Stats.  1895,  p.  131)  pro- 
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vides  that  an  adjudication  of  insolvency  may  be  made  on 
the  petition  of  five  or  more  creditors.  Such  petition  must  set 
forth  "that  such  person  (the  debtor)  is  about  to  depart  from 
this  state,  with  intent,  etc. ;  or  conceal  himself  to  avoid  the 
service  of  legal  process;  or  conceals  or  is  removing  any  of 
his  property,"  etc.  These  are  grounds  for  the  adjudication 
without  regard  to  the  solvency  of  the  debtor.  The  act  pro- 
ceeds: "On  being  insolvent,  has  suffered  his  property  to  re- 
main under  attachment  or  lejgal  process  for  three  days 

or  has  made  any  assignment,  gift,  sale,  conveyance,  or  trans- 
fer of  his  estate,  property,  rights,  or  credits,  with  intent  to 
delay,  defraud,  or  hinder  his  creditors."  In  these  enumerated 
acts  of  the  debtor  the  adjudication  depends  upon  the  fact; 
of  his  "being  insolvent."  Without  an  allegation  that  he  did 
the  acts  "being  insolvent"  there  would  be  no  sufficient 
ground  alleged  for  the  proceeding,  and  the  petition  in  the 
present  case  rests  in  part  upon  the  ground  last  above  stated, 
and  is  copied  from  the  act.  The  act  proceeds:  "Or  in  con- 
templation of  insolvency,  has  made  any  payment,  gift, 
grant,  sale,  conveyance,  or  transfer  of  his  estate,  property, 
rights,  or  credits."  The  complaint  alleges  "that  said  debtors,  * 
in  contemplation  of  insolvency,  have  made  a  payment  and  a 
grant,  sale,"  etc.,  following  the  language  of  the  statute.  There 
is  nothing  to  show  that  these  transactions  were  different  from 
those  previously  alleged,  for  in  neither  case  is  the  time  when 
made,  the  person  to  whom  made,  or  the  property  assigned  set 
forth,  or  any  other  means  of  identification  stated;  and,  so 
far  as  the  petition  shows,  these  latter  transactions  may  have 
occurred  years  prior  to  the  filing  of  the  petition.  We  think 
the  petition  should  have  shown  at  least  that  the  transfer 
was  made  since  the  passage  of  the  insolvency  act  under 
which  the  proceeding  was  brought,  if  a  date  no  more  definite 
could  have  been  stated,  and  should  have  contained  some 
statement  of  the  payment  made  or  property  transferred  and 
to  whom. 

In  re  Patton,  110  Cal.  33,  presented  a  similar  question,  but 
is  not  in  point,  for  the  petition  there  very  properly  alleged 
the  insolvency  of  the  debtors  and  also  alleged  the  time  when 
the  transfer  was  made,  to  whom  made,  and  the  property 
transferred.  Thecaseof  in  re  Clo8e,106Csl.  574,  also  relied  on 
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by  respondent,  was  where  the  ground  alleged  was  that  the 
debtor  had  permitted  his  property  to  remain  under  attach- 
ment for  over  four  days,  and  it  was  alleged  that  he  was  in- 
solvent when  the  attachment  was  levied  and  has  ever  since  so 
been,  and  that  he  had  no  other  than  the  attached  property. 
We  do  not  think  the  petition  was  sufficient  as  against  a  gen- 
oral  demurrer  and  certainly  was  obnoxious  to  the  special 
demurrer. 

2.  Appellants  make  the  point  that  the  bond  was  insuffi- 
cient, and  that  the  court  had  no  power  to  enter  the  judgment 
because  the  filing  of  the  prescribed  bond  with  the  petition  is 
jurisdictional.  The  petition  was  filed  by  certain  four  corpora- 
tions and  two  copartnerships.  The  bond  was  signed  by  two 
sureties  and  by  P.  M.  Daniel,  J.  M.  Johnston,  and  A.  B.  CSass. 
Appellants  claim  that  the  signers  of  the  bond  must  be  peti- 
tioners. It  was  held  in  Matter  of  Visalia  City  Water  Co,, 
]  19  Cal.  661,  that  the  "act  contemplates  the  filing  of  the 
bond  with  two  sureties  and  all  the  petitioning  creditors 
as  principals" ;  the  bond  was,  therefore,  insufficient.  The  ob- 
jection to  the  bond  is  made  here  for  the  first  time.  It  was 
•said  in  Creditors  v.  Consumer's  Lumber  Co.,  98  Cal.  318, 
where  the  same  objection  was  made  as  here,  that  "if  the  un- 
dertaking in  this  case  was  objectionable,  in  fairness  to  the 
other  side  the  defects  should  have  been  pointed  out  in  order 
that  they  might  have  been  remedied."  The  question  is  un- 
like that  in  Anderson  v.  Superior  Court,  122  Cal.  216,  where 
there  was  no  bond  at  all.  It  is  not  necessary  to  decide 
whether  or  not  the  filing  of  an  insufficient  bond  is  jurisdic- 
tional where  no  objection  is  made  by  the  debtor  to  the  bond 
as  filed.  In  the  present  case  there  was  a  bond  filed,  and  while 
wc  think  it  was  insufficient  in  the  particular  already  pointed 
out,  the  defect  was  waived  by  failure  to  make  objection  to  it 
at  the  proper  time  and  place. 

It  is  advised  that  the  judgment  be  reversed  and  the  cause 
remanded. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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[8ac.  No.  608.    In  Baalc— December  7,  1890.] 
CALIFORNIA  SAVINGS   AND   LOAN   SOCIETY,  Eo- 
spondent,  v.  F.  D.  CULVER,  Administrator,  etc.,  Appel- 
lant. 

Mortgage — Fobeclosure— Matubitt— ELSonoir  bt  M6stoaqbb--Stifu- 
LATED  Dismissal  of  Action — Stattttb  of  Limitations. — ^Under  a 
mortgage  providing  for  an  election  of  the  mortgagee  upon  nonpay- 
ment of  interest  for  thirty  days  to  treat  the  mortgage  as  due  and 
to  foreclose  it,  where  a  former  action  of  foreclosure  .was  dismissed 
by  stipulation  upon  payment  of  all  interest  then  due,  in  discharge  of 
the  default,  and  interest  was  thereafter  paid  for  several  years,  the 
statute  of  limitations  against  a  second  action  brought  after  ma- 
turity of  the  note  does  not  begin  to  run  from  the  commencement 
of  the  first  action,  but  only  from  the  maturity  of  the  note. 

Id. — Provision  for  Benefit  of  Mortgagee — ^Waitsb  of  Penalty. — The 
provision  for  foreclosure  by  the  mortgagee,  at  his  election,  upon 
default  of  interest,  is  for  his  benefit,  and  the  mortgagor  cannot  claim 
that  the  note  secured  is  due  imtil  its  maturity.  The  mortgagee 
may  waive  the  penalty  for  the  default;  and  the  bringing  of  a  fore- 
closure suit  does  not  put  it  out  of  his  power  to  waive  the  penalty, 
by  accepting  a  payment  of  all  interest  due  and  dismissing  the  ac- 
tion* 

Id. — Estoppel  of  Mortgagor. — The  mortgagor,  having  claimed  that  all 
interest  was  paid  prior  to  the  commencement  of  the  first  action, 
and  afterward,  upon  payment  of  interest  to  the  date  of  dismissal, 
having  stipulated  with  the  mortgagee  for  dismissal  thereof,  and 
having  continued  to  pay  interest  thereafter,  is  estopped  from  set- 
ting up  the  statute  of  limitations  as  having  run  from  the  date  of 
the  first  action  against  another  action  to  foreclose  the  mortgage 
after  maturity  of  the  note. 

Id. — OoNSTRucTiON  of  Stattttes  of  Limitation. — Statutes  of  limitation 
are  intended  to  prevent  stale  demands  from  springing  up  after 
long  periods  of  time,  and  not  as  defenses  to  just  demands  of  recent 
origin.  They  uphold  defenses  which  are  clearly  within  them,  how- 
ever unjust  and  unconscionable  they  may  be;  but,  where  the  facts 
relied  upon  leave  it  greatly  in  doubt  whether  or  not  the  case  is 
within  the  statute  pleaded,  the  court  will  not  indulge  in  a  strained 
construction  in  order  to  support  it. 

APPEAL     from  a  judgment  of  the  Superior  Court  of 
Shasta  County.    Edward  Sweeny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Cobb,  for  Appellant. 
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An  absolute  provision  for  maturity  of  a  note  in  case  of  de- 
fault in  payment  of  interest  entitles  the  defendant  to  plead 
the  statute  of  limitations  from  the  date  when  an  action 
could  have  been  brought.  (Hemp  v.  Garland,  4  Q.  B.  522; 
National  Bank  v.  Peck,  8  Kan.  663;  3  Parsons  on  Contracts, 
8th  ed.,  99,  100.)  The  election  of  the  mortgagee  was  ex- 
ercised by  filing  the  first  suit.  (Maddoz  v.  Wyman,  92  Cal. 
074;  Clemens  v.  Luce,  101  Cal.  432.)  Limitation  runs  from 
the  date  of  the  exercise  of  the  option  for  all  purposes. 
( Wheeler  &  Wilson  Mnfg.  Co,  v.  Howard,  28  Fed.  Rep.  741 ; 
Moline  Plow  Co.  v.  Webb,  141  U.  S.  616.)  Mere  payment 
after  the  note  was  barred  will  not  avoid  the  statute.  (Heinlin 
V.  Castro,  22  Cal.  103.)  When  the  statute  is  set  in  motion 
nothing  can  interrupt  it.  (13  Am.  &  Eng.  Ency.  of  Law, 
731.) 

J.  P.  Cowdery,  and  Robert  Harrison,  for  Respondent. 

Acceptance  of  interest  by  the  mortgagor  waived  default 
and  destroyed  the  cause  of  action  upon  it.  (Belloc  v.  Davis, 
38  Cal.  242 ;  Mason  v.  Luce,  116  Cal.  232 ;  Richards  v.  Daley, 
116  Cal.  336;  2  Jones  on  Mortgages,  par.  1186.)  The  cause 
of  action  is  destroyed  by  such  payment  and  waiver  after  ac- 
tion brought.  (Laivson  v.  Barron,  18  Hun,  414.)  A  waiver 
of  default  by  payment  and  acceptance  of  interest  is  enforce- 
able against  both  parties.  (Alabama  etc,  Co.  v.  Robinson, 
50  Fed.  Rep.  690,  693;  Bell  v.  Romaine,  30  N.  J.  Eq.  25; 
Sire  V,  Wightman,  25  N.  J.  Eq.  102.)  The  dismissal  of  the 
action  by  stipulation  upon  payment  of  all  interest  due  an- 
nulled the  action,  so  that  it  must  be  regarded  as  if  it  had 
never  been  brought.  (Loeb  v,  Willis,  100  N.  Y.  235.)  De- 
fendants claimed  that  no  interest  was  due  when  the  suit  was 
brought.  If  so,  the  action  was  not  maintainable.  The  dis- 
missal implies  that  the  action  was  not  maintainable.  (2 
Black  on  Judgments,  714.)  The  election  having  been  re- 
voked by  the  dismissal  of  the  action  and  by  waiver  of  all 
default,  the  statute  of  limitations  can  only  run  from  the  ma- 
turity of  the  note. 

McFARLAND,  J. — Action  on  a  note  and  mortgage  made 
and  executed  to  plaintiff  by  the  defendant  Lake.  The  only 
defense  is  the  four  years  clause  of  the  statute  of  limitations 
applicable  to  written  instruments.  Judgment  went  for  plairi- 
tifif,  and  the  appeal  is  from  the  judgment,  upon  the  judg- 
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inent-roll  and  a  bill  of  exceptions  by  the  owner  of  the  mort- 
gaged premises  who  got  title,    subject    to    the    mortgage, 
through  mesne  conveyances  from  Lake,  who  does  not  appeal. 
The  note  was  for  ten  thousand  dollars,  was  made  and 
dated  January  21,  1891 — the  mortgage  being  of  the  same 
date — and  is,  on  its  face,  payable  ^'three  years  after  date.'' 
This  action  was  brought  July  16,  1896,  which  was  within 
four  years  after  the  maturity  of  the  note,  but  appellant  con- 
tends that  the  statute  should  be  held  to  have  run  from  the 
fourteenth  day  of  March,  1892,  which  was  more  than  four 
years  before  the  commencement  of  the  action.     This  con- 
tention is  based  upon  the  following  facts:     The  note  pro- 
vides that  the  interest  should  be  paid  yearly  upon  the  1st 
of  January,  and  that  if  not  so  paid  it  should  become  part  of 
the  principal ;  and,  further,  that  if  any  part  of  the  interest 
should  not  be  paid  within  thirty  days  after  the  same  should 
become  due  "then  the  whole  of  said  principal  and  interest 
shall  forthwith  become  due  and  payable,  at  the  election  of  the 
holder  of  this  note."    The  provision  of  the  mortgage  on  this 
subject  is  that  if  any  interest  shall  remain  unpaid  for  thirty 
days  after  due,  then  "said  mortgage  might  be  foreclosed  by 
an  action  for  that  purpose  brought,  without  demand  or  no- 
tice to  defendant  of  election  to  consider  the  mortgage  due." 
On  said  March  14, 1892,  plaintiflf  brought  an  action  against 
Lake  to  foreclose  for  the  whole  amount  of  the  principal  and 
interest,  upon  an  averment  in  the  complaint  that  the  interest 
due  January  1,  1892,  had  remained  unpaid  for  more  than 
thirty  days.    Summons  was  served  on  Lake,  who  did  not  an- 
swer or  appear  in  time,  and  his  default  having  been  en- 
tered a  judgment  of  foreclosure  was  rendered.     Afterward, 
in  November,  1892,  Lake  made  a  motion  to  open  the  de- 
fault in  the  action  and  to  set  aside  and  vacate  the  judg- 
ment; and  he  based  his  motion  upon  an  affidavit  made  by 
himself,  in  which,  among  other  things,  he  stated  that  he 
had  paid  the  interest  due,  that  for  various  reasons  given  the 
default  was  improperly  taken  against  him,  and  that  he  had 
"a  good  and  substantial  defense  to  this  action  on  the  merits 
thereof."  The  affidavit  closed  with  a  prayer  "that  the  said 
judgment  may  be  set  aside  and  said  default  opened,  and  this 
defendant  be  allowed  to  answeron  the  merits  to  said  complaint, 
and  that  said  action  may  be  dismissed."     Afterward,  the 
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plaintiff  filed  a  written  paper  in  the  case  whereby  he  "con- 
sents to  said  default  being  opened,  and  to  judgment  vacated, 
and  the  action  dismissed  without  prejudice  to  a  new  action, 
each  party  to  pay  its  own  costs/'  Thereafter  the  court  made 
the  following  order:  "Upon  reading  and  filing  the  stipula- 
tion of  the  parties  consenting  thereto,  it  is  hereby  ordered 
that  the  default  of  said  defendant,  heretofore  taken  in  said 
cause,  be  set  aside,  and  the  judgment  heretofore  rendered  be 
vacated,  and  that  said  action  be  dismissed  without  prejudice 
to  a  new  action,  each  party  to  pay  its  own  costs.''  The  court 
found  that  on  "September  21,  1892,  all  the  interest  in  de- 
fault at  the  time  of  the  institution  of  said  action  and  all  in- 
terest due  or  payable  on  said  promissory  note  up  to  said  Sep- 
tember 21,  1892,  was,  by  the  then  legal  holder  and  owner 
of  the  premises  by  said  mortgage  conveyed,  paid  to  plaintiff, 
and  by  plaintiff  received  in  full  discharge  of  said  default, 
and  with  and  under  the  agreement  that  said  action  of  March 
14,  1892,  should  be  dismissed,  and  the  time  of  payment  of 
said  promissory  note  and  the  moneys  therein  mentioned  be 
and  remain  as  by  the  terms  of  said  promissory  note  ex- 
pressed." This  finding  is  sustained  by  the  evidence.  There- 
after and  up  to  January  1, 1896,  all  interest  on  the  note  was 
paid  as  it  became  due  by  the  holder  of  the  legal  title  of  the 
mortgaged  premises,  and  about  two  thousand  dollars  of  the 
principal  was  also  paid.  This  present  action  was  brought 
to  recover  the  balance  due  upon  the  principal,  together  with 
interest  from  January  1, 1896.  The  contention  of  appellant 
is  that,  notwithstanding  the  above  facts,  the  whole  of  the 
principal  and  interest  of  the  note  unpaid  was  barred  in  four 
years  from  the  commencement  of  the  first  suit.  We  do  not 
thinlr  that  this  contention  can  be  maintained. 

Statutes  of  limitation  are  intended  to  prevent  stale  claims 
from  springing  up  after  the  lapse  of  long  periods  of  time,  to 
the  surprise  of  parties,  or  their  representatives,  when  loss  of 
papers,  deaths  of  witnesses,  and  worn-out  recollections  make 
the  presentation  of  the  actual  facts  in  the  case  impossible  or 
extremely  difficult,  and  are  not  intended  as  defenses  to  just 
demands  of  comparatively  recent  origin ;  still,  as  such  stat- 
utes must  necessarily  fix  definite  periods  of  time,  they  up- 
hold defenses  which  are  clearly  within  them,  however  unjust 
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and  unconscionable  such  defenses  may  be.  But  where,  in 
cases  like  those  last  mentioned,  the  facts  relied  on  leave  it 
greatly  in  doubt  whether  or  not  the  defense  is  within  the 
clause  of  the  statute  pleaded,  a  court  will  not  indulge  in  a 
strained  construction  in  order  to  support  it.  This  rule  is  al- 
ways observed.  It  is  stated  in  13  American  and  English  En- 
cyclopedia of  Law,  page  692,  as  follows :  "It  is  important  to 
keep  clearly  in  mind  the  double  aspect  of  statutes  of  limita- 
tions, first,  as  an  obstacle  to  just  claims,  and,  secondly,  as 
an  aid  to  just  defenses  which  have  been  rendered  uncertain 
by  the  moldering  effects  of  time."  In  the  case  at  bar,  appel- 
lant says  that  the  statute  commenced  to  run  on  March  14, 
1892,  when  the  first  suit  was  commenced;  and  he  bases  his 
whole  contention  upon  the  asserted  rule — which  is  fre- 
quently reiterated  in  the  briefs — ^that  when  the  statute  is 
set  in  motion  it  never  ceases  to  mn.  This  rule  has,  no  doubt, 
been  frequently  declared,  in  general  terms,  in  judicial  opin- 
ions and  text-books.  But  it  will  usually  be  found  to  have 
been  used  as  stating  the  two  propositions  that  when  the  stat- 
ute has  begun  to  run  no  subsequently  accruing  disabilities 
can  interrupt  it,  and  that  one  disability  cannot  be  tacked  on 
to  another.  In  13  American  and  English  Encyclopedia  of 
Law,  page  732,  it  is  said:  "These  two  rules,  together  with 
the  preUminary  one  that  when  the  statute  is  once  in  motion 
nothing  interrupts  it,  are  merely  different  forms  of  state- 
ment of  a  single  principle,  already  stated,  that  after  the 
statute  is  under  way  no  subsequently  accruing  disabilities 
can  in  any  way  affect  it."  And,  as  instances  of  the  rule,  it 
has  been  held  that  (when  there  is  no  statute  to  the  contrary) 
if  a  man  dies  even  one  day  after  his  cause  of  action  accrues, 
and  leaves  infant  heirs,  the  latters'  disability  of  infancy  does 
not  avail;  that  if  a  woman  is  an  infant  when  her  right  ac- 
crues, and  before  she  comes  of  age  marries,  becomes  insane, 
and  dies  leaving  infant  heirs,  no  one  of  these  subsequent  dis- 
abilities is  material;  and  that  where  a  plaintiff  was  insane 
when  his  cause  of  action  accrued,  but  recovered  his  sanity 
for  a  period,  and  then  relapsed  into  insanity,  the  statute  was 
set  in  motion  by  his  sanity,  and  his  relapse  did  not  stop  its 
running.  These  considerations  are,  perhaps,  not  very  im- 
portant in  the  case  at  bar;  but,  since  the  rule  is  so  confidently 
relied  on  here,  it  is  proper  to  look  somewhat  to  the  reason 
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which  underlies  it  and  the  extent  to  which  it  goes.  In  the 
case  at  bar,  plaintiff  is  not  seeking  the  aid  of  a  subsequently 
accruing  disability,  or  of  any  disability  whatever. 

But,  whatever  the  full  meaning  of  the  rule  above  noticed 
may  be,  it  clearly  has  no  applicability  until  after  the  statute 
has  begun  to  run.    When  did  it  begin  to  run  in  the  case  at 
bar?    That  is,  when  did  it  begin  to  run  against  the  cause  of 
action  upon  which  this  present  suit  is  based?    Appellant  con- 
tends that  the  commencement  of  the  first  action  in  March, 
1892,  set  the  statute  in  motion.  It  is  somewhat  of  a  solecism  to 
say  that  the  commenoement  of  the  action  starts  the  statute  of 
limitations,  for  the  general  rule  is  that  the  bringing  of  thesuit 
stops  the  running  of  the  statute.  (13  Am.  &  Eng.  Ency.  of 
Law,  746,  and  cases  there  cited.)  It  is  meant,  however,  we 
suppose,  that  the  bringing  of  the  suit  in  1892  was  a  declara- 
tion by  plaintiff  of  his  election  to  consider  the  whole  amount 
of  the  note  due.    It  has  been  definitely  settled,  however,  in 
this  state  that  even  where  it  is  expressly  declared  on  the  face 
of  the  note  that  upon  default  in  the  payment  of  any  interest 
the  whole  principal  shall  become  immediately  and  absolutely 
due,  still  such  a  clause  is  a  mere  penalty  for  the  benefit  of 
the  payee  or  holder  which  he  may  waive  by  accepting  in- 
terest after  due,  and  that  the  statute  in  such  a  case  does  not 
begin  to  run  until  the  principal  becomes  due  according  to 
the  terms  of  the  note.    (Belloc  v,  Davis,  38  Cal.  242 ;  Mason 
r.  Luce,  116  Cal.  232 ;  Richards  v.  Daly,  116  Cal.  336.)   And 
where,  as  in  the  case  at  bar,  the  provision  of  the  note  is  that 
upon  a  default  in  paying  interest  the  principal  shall  become 
due  at  the  election  of  the  holder,  there  the  assertion  of  such 
election  merely  puts  the  holder  in  the  position  of  the  holder 
of  a  note  which  upon  its  face  declares,  in  the  first  instance, 
that  upon  default  in  interest  the  whole  principal  shall  im- 
mediately become  due.     And  the  declaration  of  plaintiff^s 
election  by  bringing  the  first  action  did  not  put  it  out  of  his 
power  to  waive  the  penalty,  which  he  did  by  accepting  the  in- 
terest and  dismissing  the  action.     He  still  had  the  same 
power  to  waive  the  penalty  which  he  would  have  had  if  the 
note — as  in  the  cases  above  cited — had  originally  provided 
for  the  maturity  of  the  principal  upon  default  in  paying  any 
interest.    In  2  Jones  on  Mortgages,  section  1183,  it  is  said: 
"When  a  mortgagee  has  made  his  election  to  recover  the 
principal  sum  due  under  a  stipulation  that  he  shall  have  thi^ 
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election  upon  the  nonpayment  of  interest  for  tliirty  days 
after  it  becomes  due,  he  cannot  be  compelled  to  waive  this 
provision  and  accept  the  interest.  Undoubtedly,  the  uncon- 
ditional acceptance  of  the  interest  in  default  would  be  a 
waiver  of  the  default";  and  in  Lawson  v.  Barron,  18  Hun. 
414,  and  in  Langridge  v.  Payne,  2  Johns.  &  H.  423,  cited 
in  support  of  the  text,  the  principle  was  applied  where  the 
interest  had  been  accepted  after  suit  to  foreclose  had  been 
commenced.  Appellant  has  cited  one  or  two  cases  where  the 
court,  after  the  real  questions  involved  in  this  case  had  bepn 
disposed  of,  said,  by  way  of  dictum,  that  it  would  have  been 
otherwise  if  the  plaintiff  had  elected  to  consider  the  principal 
due ;  but  as  in  those  cases  the  judicial  mind  was  not  directed 
to  the  question  as  one  before  the  court  to  be  determined,  the 
expressions  used  have  little  weight  as  authority.  Moreover, 
the  cause  of  action  in  the  case  at  bar  was  not,  as  in  the  first 
action,  a  failure  to  pay  the  first  year's  interest,  but  was  a 
failure  to  pay  the  principal  then  due  according  to  the  terms 
of  the  note,  with  some  interest  which  accrued  in  later  years, 
and  against  this  cause  of  action,  under  the  circumstances  of 
this  case,  the  statute  of  limitations  had  not  commneced  to  run 
before  the  maturity  of  the  note. 

Moreover,  the  appellant  is  estopped  by  his  acts  and  those 
of  his  predecessors  in  interest,  as  above  stated,  from  setting 
up  the  statute  of  limitations  in  this  case;  and  to  allow  him 
to  do  so  would  be  to  allow  him  to  practice  a  fraud  upon  the 
plaintiff.  If  plaintiff  had  commenced  the  first  action  when 
no  interest  was  really  due,  and  had  been  compelled,  for  that 
reason,  to  dismiss  it  or  to  allow  judgment  against  him,  no 
one  would  claim  that  the  provisions  of  the  note  had  been 
in  any  way  changed.  And  the  same  result  follows  from  the 
facts  that  Lake,  in  his  motion  to  open  the  default,  stated  in 
his  affidavit  that  such  interest  had  been  paid  and  accepted, 
that  he  prayed  to  have  the  action  dismiss^  for  that  reason, 
an  that  for  such  reason  by  consent  and  stipulation  of  both 
parties  the  action  was  by  the  court  dismissed.  These  facts 
bring  the  case  entirely  within  the  principles  upon  which 
estoppels  are  founded. 

The  judgment  apealed  from  is  affirmed. 
Van  Dyke,  J.,  Temple,  J.,  Harrison,  J.,  Garoutte,  J.,  and 
Henshaw,  J.,  concurred, 
cxxvii.   Cal.— a 
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1897,  requested  the  administrator  to  take  said  stock,  which 
was  then  tendered  to  him,  and  pay  plaintiff  fifty  cents  per 
share,  which  was  the  first  demand  made  by  plaintiff  upon  the 
administrator. 

On  the  same  day  plaintiff  presented  to  the  administrator 
for  allowance  his  claim  for  the  said  sum  of  five  hundred  dol- 
lars, which  claim  was  verified  on  the  eighth  day  of  February, 
A.  D.  1897,  as  a  claim  for  money  due. 

A  copy  of  the  contract  was  attached  to  the  claim,  and  the 
same  included  an  offer  to  surrender  the  certificates  of  stock, 
duly  indorsed  in  blank  by  Smith,  in  the  same  condition  in 
which  plaintiff  received  them  from  the  deceased.  The  claim 
was  rejected  by  the  administrator  on  the  said  twelfth  day  of 
February,  A.  D.  1897.  This  suit  was  commenced  more  than 
two  months  after  that  time. 

Upon  this  the  first  point  logically  in  order  arises.  Re- 
spondent, to  sustain  the  judgment,  contends  that  the  money 
was  not  due  until  after  demand  was  made,  and  being  a  claim 
for  money  not  due  (1)  was  not  presented  as  required  by  sec- 
tion 1494  of  the  Code  of  Civil  Procedure,  because  the  particu- 
lars of  the  claim  are  not  stated.  I  think  the  particulars  are 
stated.  (2)  That  being  in  fact  a  claim  not  due,  suit  should 
have  been  brought  within  two  months  after  its  rejection 
under  section  1498  of  the  Code  of  Civil  Procedure.  That  sec- 
tion declares  that  suit  must  be  brought  "within  three  months 
after  the  date  of  its  rejection,  if  it  be  then  due,  or  within  two 
months  after  it  becomes  due."  It  is  argued  that  this  claim 
became  due,  if  at  all,  upon  demand  by  presentation,  and  suit 
should  have  been  brought  within  two  months. 

There  are  two  quite  conclusive  answers  to  this  contention : 
1.  If  a  claim  is  one  which  would  become  due  upon  presenta- 
tion, it  is  a  claim  then  due  within  the  meaning  of  this  stat- 
ute; and  2.  The  provision  that  when  the  claim  is  not  then 
due  suit  shall  be  brought  within  two  months  after  it  becomes 
due  was  manifestly  not  intended  to  shorten  the  time  allowed 
for  the  commenceinent  of  an  action,  but  to  extend  it  The 
statute  itself  makes  this  obvious. 

The  next  contention  is  that  the  amount  of  fifty  cents  per 
share  was  not  due  when  Maurer  verified  his  claim,  because  he 
had  not  then  tendered  the  stock  to  the  administrator,  and  had 
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not  made  his  demand  for  the  money.  It  does  not  strike  me 
that  there  is  any  merit  in  this  contention.  Demand  could 
not  have  been  made  upon  J.  W.  Smith,  for  he  was  dead.  It 
was  useless  to  tender  tibe  stock  to  the  administrator  and  de- 
mand payment,  for  he  could  not  pay  until  the  claim  had 
been  allowed.  The  presentation  of  a  claim  to  an  adminis- 
trator is  in  many  respects  analogous  to  the  commencement  of 
an  action,  but  there  are  some  differences,  and  one  diflference 
is  important  here.  One  may  not  maintain  an  action  on  a 
claim  which  will  become  due  only  on  demand,  until  demand 
has  been  made,  because  it  is  unjust  to  subject  a  defendant  to 
costs  until  he  has  neglected  or  refused  to  perform  his  obliga- 
tion, but  the  administrator  not  only  cannot  perform  on  de- 
mand, but  the  mere  presentation  of  a  claim  for  an  allowance 
does  not  subject  the  estate  to  payment  of  costs.  And  then, 
in  reality  the  requirements  that  claims  must  be  presented  be- 
fore suit  can  be  brought  is  the  statutory  mode,  as  well  as  the 
statutory  requirement  for  making  demand  upon  an  estate. 

It  is  also  contended  that  the  claim  was  presented  too  late 
because  it  was  not  presented  until  four  days  after  the  stipu- 
lated period  of  two  years  had  elapsed.  Respondent  cites  sec- 
tion 1490  of  the  Civil  Code,  which  reads :  "Where  an  obliga- 
tion fixes  a  time  for  its  performance,  an  offer  of  performance 
must  be  made  at  that  time,  within  reasonable  hours,  and  not 
before  or  afterward."  The  contract  in  question  imposed  no 
obligation  upon  plaintiff  within  the  meaning  of  that  ^^ection. 
Maurer  had  paid  the  consideration  for  the  contract,  but 
Smith  had  not  fully  performed.  The  stipulated  two  years 
was  not  a  period  within  which  Maurer  was  bound  to  do  any- 
thing. It  was  an  extension  of  credit  to  Smith.  Within  that 
time  Smith  could  not  be  compelled  to  pay  the  five  hundred 
dollars  in  lieu  of  the  stock.  No  doubt  Maurer  was  bound  to 
exercise  his  option  within  a  reasonable  time  after  the  expira- 
tion of  the  credit,  and  he  certainly  did  do  so.  The  condition 
is  not,  however,  "if  he  requests  at  the  end  of  two  years,"  but, 
"if  he  holds  said  stock  at  the  end  of  two  years  and  requests." 
As  already  stated,  the  period  was  a  credit  to  Smith  and  was 
fixed  only  for  that  purpose,  and  there  was  no  express  require- 
ment that  Maurer  should  make  his  request  at  the  end  of  the. 
period,  but  that  he  could  not  make  it  sooner. 

It  is  also  contended  that  the  contract  is  void  as  a  contract 
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to  deliver  stock  at  a  future  day,  under  the  provisioDs  of  seo- 
tion  26,  article  IV,  of  the  constitution:  ^'AU  contracts  for 
the  sale  of  shares  of  the  capital  stock  of  any  corporation  or 
association  on  margin,  or  to  be  delivered  at  a  future  day,  shall 
be  void/' 

This  provision  of  the  constitution  has  been  considered  in 
several  cases  by  this  court.  (Cashman  v.  Root,  89  Cal.  373; 
23  Am.  St.  Rep.  482;  Sheehy  v.  Shinn,  103  Cal.  325;  KulU 
man  v,  Simmens,  104  Cal.  695.)  These  cases  establish  the 
proposition  that  the  constitutional  policy  was  to  prohibit 
wagering  contracts  in  regard  to  the  future  market  value  of 
stocks — '^dealing  in  futures,^'  such  transactions  have  been 
sententiously  called.  As  explained  in  Sheehy  v.  Shinn, 
supra,  these  contracts  take  various  forms^  one  of  them  being 
margin  sales.  Others  are  variously  called  by  brokers  "puts," 
"calls,"  "options,"  etc.  In  all  cases  the  customer  (if  the  deal 
is  with  a  broker)  pays  and  risks  something  for  the  purpose 
of  securing  a  profit  from  an  expected  rise  in  the  market  value 
of  stocks.  Often  no  actual  purchase  is  contemplated,  but  set- 
tlements are  made  according  to  market  rates. 

It  has  been  held  that  this  constitutional  inhibition  cannot 
be  evaded  by  varying  the  form  of  the  contract.  If  it  be  in 
reality  a  wagering  contract  of  the  character  denounced,  it  is 
void.  It  is  not  so  easy  to  hold  the  converse  of  this  proposi- 
tion, that  whenever  the  transaction  was  but  an  ordinary  busi- 
ness operation  with  no  intent  to  gamble  in  futures,  it  will  be 
upheld.  That  would  tend  to  destroy  the  constitutional  pol- 
icy, and,  so  far  as  intent  is  material,  it  goes  only  to  the  intent 
to  do  the  act  prohibited.  The  acts  plainly  prohibited  are 
sales  of  stock  on  margin  and  contracts  for  the  future  delivery 
of  shares  of  stock. 

But  the  provision  is  highly  penal  and  greatly  obstructs 
legitimate  business  transactions.  A  large  amount  of  property 
is  now  owned  by  corporations,  and  the  daily  business  trans- 
actions of  the  community  naturally  involve  sales  or  agree- 
ments to  sell  corporate  stock.  While,  therefore,  courts  must 
enforce  the  constitutional  policy,  contracts  which  are  neither 
prohibited  by  the  letter  of  the  inhibition  nor  evasions  of  it 
will  be  upheld.  The  restriction  will  not  be  extended  by  con- 
struction. 

In  the  present  case  there  was  no  contract  for  the  delivery 
of  stock  at  a  future  day.    The  transaction  was  not  a  wager 
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as  to  fluctuations  in  the  market  value  of  stock.  The  stock 
was  delivered  to  Maurer  as  a  conditional  payment,  or  as  pay- 
ment with  a  guaranty.  One  thousand  shares  of  stock  were 
given  in  payment  of  the  sum  of  five  hundred  dollars,  with 
a  guaranty  that  Maurer  would  be  able  to  get  that  sum  for  it 
within  two  years.  If  he  did  not  realize  that  sum  within  two 
years  Smith  would  take  the  stock  back  and  pcgr  him  five  hun- 
dred dollars  in  cash. 

Perhaps  this  form  of  contract  could  be  used  to  effect  a  pro- 
hibited transaction.  If  such  were  the  case,  and  the  intent  was 
made  to  appear,  it  would  be  declared  an  attempt  to  evade  the 
prohibition  and  be  unlawful.  It  is  to  be  regretted  that  public 
policy  requires  this  restriction  upon  business  transactions, 
many  of  which  are  perfectly  proper  and  would  not  really  be 
within  the  evil  which  it  was  intended  to  remedy.  Persons, 
other  than  stock  dealers,  are  likely  to  do  the  very  thing  pro- 
hibited without  knowing  that  it  is  wrong  and  unlawful  and 
without  intending  to  wager  as  to  future  values.  But  whether 
public  interests  require  this  drastic  provision,  so  likely  to 
interfere  with  legitimate  business,  and  often  to  serve  as  an 
instrument  for  oppressing  the  unwary,  is  not  for  the  courts. 

The  case  is  remanded  with  directions  to  the  trial  court  to 
set  aside  the  judgment  and  to  enter  judgment  for  the  plain- 
tiff, to  be  paid  in  due  course  of  administration. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 

Hearing  in  Bank  denied. 


[8ac.  No.  678.    Department  Two.— December  8,  1890.] 

MAKY   ELLA   SMITH  et  al..  Appellants,  v.  PATRICK 

HAWKINS,  Respondent. 

Watsb  Rights — ^Apfbal  tbom  Judgheut — Suboboikatb  Kiohts — ^Ap- 
FELLAiVTS  NOT  Injubbd. — ^Upon  appeal  by  plaintiffs  from  a  judgment 
which  establishes  their  prior  right,  by  appropriation  only,  to  one 
hundred  and  eighty  inches  of  water  measured  under  a  six-inch  pres- 
sure, and  establishes  the  subordinate  rights  of  the  defendant  as  an 
appropriator  to  one  hundred  inches  of  water,  and  as  a  riparian 
proprietor  to  tho  flow  of  the  remainder  of  the  stream,  the  appel- 
lants are  not  oMicenied  in  the  question  as  to  how  the  rij^ta  of  tlia 
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def«ndtat  aluUl  be  meMured,  and  m  to  whetho-  then  ie  a  want  of 
certainty  on  that  question  in  the  judgment  and  findings,  and  can- 
not be  injured  or  entitled  to  a  reTersal  of  the  judgment  for  want  of 
■uoh  certainty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ne- 
vada County.    Stanley  A.  Smith,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

P.  F.  Simonds,  and  A.  Burrows,  for  Appellants. 

C.  W.  Eitts,  for  Respondent 

CHIPMAN,  C. — ^Action  to  quiet  title  to  certain  water  and 
ditch  rights.  Plaintiffs  had  judgment,  from  which  they  ap- 
peal on  the  judgment-roll  alone.  There  is  no  brief  by  re- 
spondent on  file.  Appellants  complain  that  there  is  a  want 
of  certainty  in  both  the  judgment  and  findings  ''in  not  fixing 
by  any  known  method  of  measuring  the  amount  of  water 
defendant  is  entitled  to  take  from  Wolf  creek.''  (Citing  Riv- 
erside Water  Co.  v.  Sargent,  112  Cal.  230.)  And  also  because 
the  judgment  ''ignores  the  rule  that  the  right  of  defendant  is 
limited  to  the  one  hundred  inches  of  water  which  it  is  found 
the  defendant  has  appropriated  to  a  useful  purpose/'  (Cit- 
ing Senior  v.  Anderson,  115  Cal.  497.) 

The  answer  alleged  "that  defendant  is  the  owner  of  lot  25, 
through  which  the  creek  runs,  and  of  all  dams,  ditches,  and 
water  rights  thereon" ;  and  "that  he  is  the  owner  and  has  a 
prior  right  to  so  much  of  the  water  as  will  supply  his  ditch 
with  a  capacity  of  five  hundred  inches,  measured  under  a  six- 
inch  pressure." 

The  findings  and  judgment  award  to  plaintiffs  a  prior 
right  to  one  hundred  and  eighty  inches,  and  to  defendant 
one  hundred  inches,  measured  under  a  six-inch  pressure, 
"subjecttosuchprior  right  of  plaintiffs;  .  .  .  .that  defend- 
ant is  the  owner  as  riparian  proprietor,  subject  to  the  prior 
right  of  plaintiffs  aforesaid,  to  all  the  water  of  said  Wolf 
creek."  Plaintiffs  express  themselves  as  satisfied  with  the 
findings  and  judgment  to  this  point  But  they  complain:  1. 
Of  the  conclusion  of  law  "that  defendant  is  entitled,  as  appro- 
priator  and  riparian  proprietor,  to  have  the  balance  (i.  e.,  the 
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water  remaining  after  plaintiffs  receive  their  one  hundred 
and  eighty  inches)  of  the  waters  of  said  creek  flow  dnto  and 
over  lot  25;  as  described  in  the  manner  herein'';  and  2.  To 
the  judgment  ''that  the  defendant  is  the  owner  as  riparian 
proprietor,  subject  to  the  prior  right  of  plaintiffs  aforesaid  to 
all  the  waters  of  said  Wolf  creek."  We  are  asked  to  strike 
this  latter  clause  from  the  judgment. 

It  is  manifest  that  defendant  gets  no  rights  whatever  ex- 
cept subordinate  to  plaintiffs'  right.  He  can  take  no  water  at 
all;  either  as  an  appropriator  or  riparian  proprietor  until 
after  plaintiffs  have  received  the  one  hundred  and  eighty 
inches  awarded  them.  When  plaintiffs  have  had  their  por- 
tion we  cannot  see  that  it  concerns  them  by  what  method 
defendant  measures  to  himself  the  one  hundred  inches 
awarded  to  him  as  an  appropriator.  Plaintiffs  make  no 
claim  as  riparian  proprietors,  and  we  cannot  see  that  they 
are  injured  by  the  findings  or  judgment  as  to  defendant's 
riparian  rights.  Defendant  alleged  enough  in  his  answer 
to  raise  an  issue  as  to  his  riparian  rights,  and  we  must  pre- 
sume that  the  evidence  justified  the  findings  on  this  ap- 
peal. The  court  had,  just  previously  to  the  clause  last 
above  quoted,  adjudged  that  defendant,  ''aside  from  his 
riparian  rights,  is  the  owner  of  the  right  to  the  lose  of  one 
hundred  inches  of  the  waters  of  said  creek,  and  no  more, 
measured  under  a  six-inch  pressure,  miner's  measure,  to  the 
extent  of  the  use  of  the  same  from  May  Ist  to  October  1st 

of  each  year; subordinate  to  the  said  rights  of  said 

plaintiffs." 

Reading  this  latter  provision  in  connection  with  the  clause 
which  plaintiffs  ask  to  have  stricken  out,  the  judgment  gives 
defendant  one  hundred  inches  as  an  appropriator  and  the 
remaining  water  as  a  riparian  proprietor,  but  both  rights 
are  subject  to  plaintiffs'  prior  right  to  nne  hundred  and  eighty 
inches  at  all  times.     We  may  fail  to  clearly  understand 
plaintiffs'  point,  but,  so  far  as  we  are  able  to  discover,  they 
cannot  possibly  be  injured  by  the  judgment. 
The  judgment  should  be  affirmed. 
Haynes,  C,  and  Gray,  C,  concurred. 
For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  aflarmed.     Henshaw,  J.,  Temple,  J.,  McFarland,  J. 
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[Sftc.  No.  676.    In  Bank.— December  8,  1890.] 
PHILIP  KRAMM,  Appellant,  v.  A.  R.  BOGUE  et  al,  Be- 

spondents. 

School  Bistbiot— Diyibion  bt  Enlaboid  Citt  BommABDW— Amnx- 
TiON  fob  School  Pubfoses — Constbuoiton  or  Oodc— Seelion  1576 
of  the  Political  Code,  providing  for  the  annexation  hj  the  raper- 
Yisors  for  school  purposes  of  the  remainder  of  a  school  district  dir 
Tided  by  the  organization  of  an  incorporated  city  or  town,  upon 
petition  of  the  majority  of  the  heads  of  families  residing  therem,  is 
to  be  liberally  construed,  as  permitting  such  annexation  where  a  dis- 
trict is  divided  by  the  reincorporation  of  a  city  or  town  with  en- 
larged boundaries. 

Id. — ^Rights  or  Pupils  in  Annexed  School  Distbict — ^Rbgibtbation. — 
Pupils  resident  in  the  remainder  of  the  school  district,  whidi  has 
been  annexed  by  the  supervisors  to  a  city  for  school  purposes,  are 
entitled  to  attend  the  public  schools  of  the  city,  though  not  residents 
of  the  city,  in  the  order  of  their  registration,  which  must  be  made 
by  the  board  of  education. 

Id. — ^Equitable  Oround  for  An.nexation — Convey ancb  or  School 
Pbopebty  to  City. — ^The  conveyance  to  the  city  of  school  property  of 
great  value  in  the  remainder  of  the  divided  school  disCiiet,  in- 
cluding the  schoolhouse  situated  therein,  in  consideration  that  all 
the  residents  of  the  district  shall  have  the  rights  and  privileges  of 
the  public  schools  of  the  city,  even  if  such  contract  was  not  valid, 
affords  a  strong  equitable  ground  for  the  exercise  by  the  super- 
visors of  their  power  to  annex  the  remainder  of  the  district  to  the 
city  for  school  purposes. 

Id.— Result  op  Annexation— Applioation  or  PuFiir— Consent  or 
Tbustees. — The  result  of  the  annexation  to  the  city  of  the  re- 
mainder of  the  school  district  for  school  purposes  is  to  destroy  it  as 
a  separate  school  district,  and  there  being  no  trustees  t)iereof,  their 
consent  is  not  required  to  an  application  of  a  pupil  to  attend  tha 
public  schools  of  the  city. 

Il\ — ^Ambiguity  or  Complaint — ^Residence  or  PuFm— General  Db- 
MURRER. — ^A  complaint  by  a  parent  to  establish  the  right  of  his  son 
to  attend  the  public  schools  of  the  city,  which  avers  that  when  the 
demand  was  made  he  was  a  resident  of  a  city  school  distriet^  and 
which  also  avers  that  he  was  and  is  residing  in  the  former  sdiool 
district  by  its  name,  which  it  is  further  alleged  became  and  Is  a 
part  of  the  city  school  district  by  the  alleged  action  of  the  board 
of  supervisors  in  annexing  it  for  school  purposes,  *ls  not  mislead- 
ing, nor  subject  to  a  general  demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Edward  I.  Jones,  Judge. 
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The  facts  are  stated  in  the  opinion, 
NicoU,  Orr  &  Nutter,  for  Appellant. 
J.  G.  Swinnerton,  and  E.  R  Thompson,  for  Respondents. 

HAYNES,  C— The  defendants  constitute  the  board  of 
education  of  the  city  of  Stocktoo,  and  this  action  was  brought 
to  have  it  adjudged  that  plaintiff 's  son,  Frederick  W.  Kramm, 
aged  eleven  years,  is  entitled  to  the  privileges  and  benefits  of 
the  public  schools  of  said  city,  and  to  require  the  defend- 
ants to  admit  him  thereto.  Defendants  demurred  to  the 
complaint  upon  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was 
sustained,  and,  the  plaintiflf  electing  to  stand  upon  his  com- 
plaint, judgment  was  entered  against  him,  and  from  that 
judgment  he  appeals. 

An  outline  of  the  facts  shown  by  the  complaint  may  be 
briefly  stated  as  follows :  Prior  to  the  reincorporation  of  the 
city  of  Stockton  in  1870  there  was  a  school  district  adjacent 
to  the  city,  known  as  North  school  district.  By  the  act  of  re- 
incorporation a  portion  of  said  district  was  added  to  and  be- 
came part  of  the  city,  the  added  territory  including  certain 
real  estate,  the  property  of  said  North  school  district.  In 
1872  an  act  was  passed  "to  provide  for  the  settlement  of  the 
value  of  school  property  in  the  several  school  districts  that 
were  adjacent  to  the  city  of  Stockton,  and  which  was,  by  act 
of  the  legislature,  approved  January  26, 1870,  included  with- 
in the  Umits  of  said  city."    (Stats.  1871-72,  p.  530.) 

In  March,  1882,  the  trustees  of  said  North  school  district 
conveyed  to  the  board  of  education  of  the  city  of  Stockton 
its  school  property  described  as  the  south  half  of  block  147 
in  said  city,  "in  consideration  that  the  residents  of  all  that 
territory  known  as  North  school  district,  in  said  county,  shall 
forever  have  all  the  rights  and  privileges  of  the  public  schools 
of  the  city  of  Stockton,"  said  property  to  be  held  in  trust  for 
the  use  of  the  public  schools  of  said  city.  In  said  conveyance 
said  North  school  district  further  agreed  that  all  the  school 
money  thereafter  apportioned  to  said  North  school  district 
should  be  paid  to  said  board  of  education.  The  property  so 
conveyed  is  alleged  to  have  been  then  of  the  value  of  ten 
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thousand  dollars^  and  now  of  the  value  of  thirty  thousand 
dollars;  that  the  school  funds  apportioned  to  said  district 
have  been  ever  since  paid  to  the  board  of  education;  that 
on  said  land  so  conveyed  there  was  at  that  time  a  schoolhouse 
in  which  was  conducted  the  public  school  of  said  district^  and 
from  that  time  until  the  exclusion  of  plaintiff's  son  the  chil- 
dren of  the  residents  of  said  North  district  enjoyed  the  priv- 
ileges and  benefits  of  the  city  schools. 

The  plaintiff  further  alleged  that  on  April  6, 1897|  a  peti- 
tion was  duly  made  and  presented  to  the  board  of  supervisors 
of  the  county  of  San  Joaquin  praying  that  all  that  part  of 
said  North  district  which  was  not  included  in  the  corporate 
limits  of  the  city  of  Stockton  be  annexed  to  said  city  for 
school  purposes  only;  that  said  petition  was  signed  by  a 
majority  of  the  heads  of  families  residing  in  said  portion 
sought  to  be  annexed^  and  that  said  board  of  supervisors,  at  a 
regular  session  held  on  said  fifth  day  of  April,  1897,  by  an 
order  duly  adopted,  made,  and  passed,  did  annex  to  said 
city,  for  school  purposes  only,  all  of  said  remainder  of  said 
North  district,  and  that  the  same  ever  since  has  been,  and  is 
now,  part  of  the  school  district  of  the  city  of  Stockton;  that 
on  October  24, 1898,  plaintiff  applied  to  said  defendants  for 
the  admission  of  his  said  son  to  the  schools  of  said  city  and 
that  his  said  application  was  refused  for  the  alleged  reason, 
and  none  other,  that  this  plaintiff  and  his  said  child  did  not 
reside  within  the  corporate  limits  of  the  city  of  Stockton,  and 
that  his  said  child  has  ever  since  been  excluded  from  said 
schools  wrongfully  and  unlawfully,  for  the  reason  aforesaid, 
and  not  otherwise. 

Respondent  contends  that  it  does  not  appear  that  plain- 
tiff's child  has  been  deprived  of  any  school  privileges,  in  that 
it  does  not  appear  "that  he  has  been  prevented  from  attend- 
ing a  public  school."  . ,    .     «     , 

If  as  alleged,  the  plaintiff  and  his  son  reside  m  Stockton 
school  district,  plaintiff  had  a  legal  right  to  have  his  child  at- 
tend the  schools  in  that  district,  and  it  will  not  be  presumed 
that  by  some  special  arrangement  he  was  permitted  to  attend 
a  school  in  a  district  in  which  he  did  not  reside.  Besides,  the 
refusal  of  defendants  to  admit  him  to  the  Stockton  schools 
was  not  based  upon  any  such  reason,  but  was  based  upon  the 
ground  that  he  was  not  a  resident  of  the  city  of  Stockton ;  but 
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if,  being  a  resident  of  Stockton  district^  any  reason  existed 
which  justified  the  refusal  to  admit  him,  it  was  a  matter  of 
defense  not  proper  to  be  anticipated  in  the  complaint. 

It  is  also  contended  that  no  proper  application  to  be  ad- 
mitted is  shown  by  the  complaint  to  have  been  made ;  that 
the  application  must  be  made  to  the  teacher  of  the  school ; 
that  the  scholar  must  be  registered  and  admitted  in  the  order 
in  which  applications  are  made.  The  Political  Code,  section 
1683,  is  cited  to  this  point.  THat  section  only  provides  that 
'^pupils  must  be  admitted  to  the  schools  in  the  order  in 
which  they  are  registered."  It- does  not  provide  that  the  ap- 
plication shall  be  made  to  the  teacher;  but  the  Political  Code 
defines  the  powers  and  duties  of  trustees  of  school  districts 
and  of  boards  of  education  in  cities,  and  makes  it  their 
duty  "to  keep  a  register,  open  to  the  inspection  of  the  public, 
of  all  children  applying  for  admission  and  entitled  to  be  ad- 
mitted into  the  public  schools,  and  to  notify  the  parents  or 
guardians  of  such  children  when  vacancies  occur,  and  re- 
ceive such  children  into  the  school  in  the  order  in  which  they 
are  registered."  (Pol.  Code,  sec.  1617,  subd.  14.)  It  is  the 
pupils  thus  registered  by  the  board  of  education  which  the 
teacher  must  receive  "in  the  order  in  which  they  are  reg- 
istered." 

It  is  not  necessary  now  to  consider  or  decide  whether  the 
contract  of  March  27,  1882,  contained  in  the  conveyance 
made  by  the  trustees  of  North  school  district  to  the  board  of 
education,  was  within  the  power  of  said  trustees  and  board, 
either  under  the  general  statute  or  under  the  act  of  1872.  If 
the  action  of  the  board  of  supervisors  in  adding  the  re- 
mainder of  said  North  district  to  the  city  for  school  purposes 
was  authorized  and  regular,  the  plaintiff  was  entitled  to  the 
relief  prayed  for,  whether  the  same  right  existed  under  said 
contract  or  not;  but  if  it  be  assumed  that  said  contract  was 
invalid  and  conferred  no  legal  right  upon  the  inhabitants 
of  that  portion  of  the  original  district  which  is  now  outside 
of  the  corporate  limits  of  the  city  to  send  their  children  to  the 
city  schools,  it  nevertheless  furnished  a  strong  equitable 
ground  for  the  action  of  the  board  of  supervisors,  in  annexing 
it  to  the  city  for  school  purposes.  That,  however,  is  not 
sufficient  to  sustain  their  action,  if  such  annexation  is  not 
authorized  by  law.    Section  1576  of  the  Political  Code,  so  far 
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as  material  here,  is  as  follows :  "Every  city  .or  incorporated 
town,  unless  subdivided  by  the  legislative  authority  thereof, 
shall  constitute  a  separate  school  district,  which  shall  be 
governed  by  the  board  of  education  or  board  of  school  trustees 
of  such  city  or  incorporated  town ;  provided,  that  whenever 
a  city  or  town  shall  be  incorporated  the  board  of  supervisors 
of  the  county  may  annex  thereto,  for  school  purposes  only, 
the  remainder,  or  any  part  of  the  remainder,  of  the  district 
or  districts  from  which  such  city  or  incorporated  town  was 
organized  whenever  a  majority  of  the  heads  of  families  resid- 
ing therein,  as  shown  by  the  last  preceding  school  census, 
shall  petition  for  such  annexation." 

Respondent  contends  that  "this  section  does  not,  in  terms, 
apply  to  cities  already  incorporated."  This  construction  is 
too  narrow.  North  school  district  was  wholly  outside  of  the 
incorporated  city  of  Stockton  until  said  city  was  reincor- 
porated with  enlarged  boundaries  which  included  a  part  of 
said  district.  As  to  the  added  territory,  it  was  a  new  cor- 
poration then  first  formed.  It  is  obvious  that  a  division  of  a 
school  district,  by  adding  a  portion  of  it  to  an  adjacent  mu- 
nicipality, produces  precisely  the  same  conditions  which 
would  be  created  by  the  incorporation  of  a  new  city  or  town 
which  divided  the  same  district  in  the  same  manner.  The 
conditions  being  the  same  in  each  case,  the  remedy  is  ap- 
propriate. This  provision  of  the  code,  as  well  as  all  others, 
"are  to  te  liberally  construed  with  a  view  to  effect  its  objects 
and  to  promote  justice."  (Civ.  Code,  sec.  4.)  "The  letter 
of  remedial  statutes  may  be  extended  to  include  cases  clearly 
within  the  mischief  they  were  intended  to  remedy,  unless 
such  construction  does  violence  to  the  language  used." 
(Sutherland  on  Statutory  Construction,  sec.  348.) 

The  case  of  Bay  View  School  Dial,  v,  Linscott,  99  Cal.  25, 
cited  by  respondent,  has  no  application  here.  It  involved  no 
question  as  to  the  power  of  the  board  of  supervisors  to  annex 
territory  for  school  purposes. 

This  action  of  the  board  of  supervisors  was  not  a  change  of 
boundaries  of  school  districts  under  section  1577  of  the  Polit- 
ical Code,  as  suggested,  and  the  provisions  of  the  code  relating 
thereto  do  not  apply. 
.    It  is  also  said  that  the  trustees  of  North  school  district  are 
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not  alleged  to  have  consented  to  the  application  of  plaintiffs 
son  to  attend  the  schools  of  Stockton  school  district.  All  that 
remained  of  JJorth  district  having  been  annexed  to  the  city 
for  school  purposes,  there  was  thereafter  no  North  district 
nor  any  trustees  of  it.  Under  the  allegations  of  the  com- 
plaint the  plaintiff,  when  he  made  the  demand  that  his  son 
be  admitted  to  the  Stockton  school,  was  a  resident  of  Stock- 
ton school  district.  It  is  true,  as  said  by  respondent,  that  in 
the  second  paragraph  of  the  complaint  it  is  said  that  the  son, 
Frederick,  during  said  time,  and  is  now,  residing  in  North 
school  district.  The  evident  meaning  is  that  he  was  and  is 
now  residing  in.  what  was  North  school  district.  Afterward, 
in  the  tenth  paragraph,  after  alleging  the  said  action  by  the 
board  of  supervisors,  it  is  alleged  that  "all  of  said  remainder 
of  said  North  school  district  ever  since  has  been  and  is  now 
a  part  of  the  said  school  district  of  the  city  of  Stockton."  No 
one,  we  think,  could  be  misled  by  said  allegations,  or  mis- 
understand the  plaintiff's  case.  Such  faults  in  pleading  are 
not  reached  by  a  general  denmrrer. 

I  advise  that  the  judgment  appealed  from  be  reversed,  with 
directions  to  the  court  below  to  overrule  the  demurrer  to  the 
complaint. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed,  with  directions  to  the  court 
below  to  overrule  the  demurrer  to  the  complaint. 

McFarland,  J.,  Beatty,  C.  J., 
Van  Dyke,  J.,  Garoutte,  J., 
Henshaw,  J.,  Harrison,  J. 
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[8.  F.  No.  1809.    Department  Two.— December  9,  1899.] 
In  the  Matter  of  the  Estate  of  G.  B.  MARRE,  Deceased.    G. 
GINOCCHIO,  Administrator,  AppeUant,  v.  ROSE  D. 
COFFMAN  et  al.,  Respondents. 

Estates  of  Deceased  Pebsonb — Settlement  of  ADicnfiSTSATOft's  Ac- 
count— Intebest. — ^An  administrator  cannot  be  charged  with  inter- 
est on  money  in  bis  hands,  unless  it  is  shown  or  presumed  that  he 
has  profited  thereby,  or  has  been  guilty  of  such  willful  misfeas- 
ance as  to  justify  the  court  in  requiring  compensation  therefor. 

Id.— Pendency  or  Action  against  Estate — ^Nbouqknce. — ^If,  at  the 
time  of  the  settlement  of  the  first  account  of  the  administrator, 
an  action  was  pending  against  the  estate  of  the  decedent  as  trustee 
for  an  amount  in  excess  of  the  money  on  hand,  and  no  willful  negli- 
gence appears  in  the  prosecution  or  settlement  thereof  until  axter 
the  filing  of  his  second  account,  he  cannot  be  charged  with  interest 
from  the  date  of  liis  first  account,  but  only  from  the  date  of  any 
actual  dereliction  in  duty,  which  may  be  shown  to  have  caused  loss 
to  the  estate. 

Id. — Appeal  bt  Administbatob — Bill  of  Exceptions — Unsupfobtsd 
Statements— Duty  of  Administbatob.— Facts  stated  in  the  set- 
tled bill  of  exceptions  of  an  administrator  used  upon  hia  appeal 
from  an  order  settling  his  account  must  be  accepted  as  true,  for 
the  purposes  of  the  appeal.  If  any  of  them  consisted  of  unsup- 
ported statements  of  counsel,  it  was  the  duty  of  the  administrator 
to  have  that  fact  made  to  appear  in  the  bill  of  exceptions. 

Id.— Obal  Objections  to  Account — Waiveb. — ^The  requirement  that 
the  objections  to  the  administrator's  account  shall  be  made  in  writ- 
ing is  waived  by  the  administrator,  where  the  hearing  was  had 
upon  oral  objections  made  in  his  presence,  and  in  the  presence  of  the 
court,  without  any  demand  that  tDey  be  reduced  to  writing. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  settling  the  accounts  of  an  ad- 
ministrator.   J.  V.  Coffey.  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Thomas  F.  Bachelder,  f«r  Appellant. 

Timothy  J.  Lyons,  T.  C.  Judkins,  and  A.  Ruef,  for  Re- 
spondents. 


Dec.  1899.]  Estate  of  Mabre.  129 

THE  COURT. — The  administrator  appeals  from  an  or- 
der charging  him  with  interest,  on  settlement  of  his  second 
account;  from  the  date  of  the  settlement  of  his  first  account. 

In  his  second  account,  which  was  filed  February  16, 1898, 
after  an  order  of  the  court  had  been  made  to  show  cause  why 
he  should  not  make  the  account,  the  administrator  charged 
himself  with  seven  thousand  nine  himdred  and  seventy-nine 
dollars  and  seventy-nine  cents  balance  cash  on  hand  from 
last  report.  The  first  account  was  settled  July  28,  1891.  In 
the  second  account,  which  is  duly  verified,  the  administrator 
makes  a  statement  explanatory  of  his  failure  to  dose  the 
estate ;  that  on  January  18, 1891,  an  action  was  commenced 
against  him,  as  administrator,  in  the  superior  court  of  the 
city  and  county  of  San  Francisco,  for  an  amount  in  excess 
of  the  funds  in  his  hands  belonging  to  the  estate,  and  that 
the  suit  was  still  pending;  that  it  had  betn  several  times  set 
for  hearing  at  his  request,  and  at  the  time  of  filing  the  ac- 
count was  aet  down  for  hearing  February  23,  1898.  Some 
few  items  of  expenditures,  since  the  settlement  of  the  first 
account,  were  allowed  and  the  account  was  settled,  showing 
a  balance  of  cash  on  hand  of  seven  thousand  six  hundred 
and  thirty-seven  dollars  and  twenty-one  cents,  and  the  court 
charged  the  administrator  with  legal  interest  on  this  balance 
from  July  28, 1891,  amounting  to  three,  thousand  four  hun- 
dred and  thirty  dollars. 

When  the  account  came  on  to  be  heard,  on  February  28, 
1898,  the  day  fixed  for  the  hearing,  the  attorneys  for  the  heirs 
at  law  being  present,  the  hearing  was  continued  to  March  14th, 
and  again  to  March  16th,  on  which  last  day  the  attorneys 
for  the  heirs  made  certain  oral  statements  by  way  of  objec- 
tions to  the  account  and  report.  They  claimed  that  the  ad- 
ministrator should  be  charged  with  interest  from  July  28, 
1891,  and  in  support  of  the  claim  stated  that  the  first  ac- 
count as  settled  showed  that  all  the  debts  and  expenses  and 
charges  of  administration  had  been  fully  paid,  and  that  the 
only  necessity  for  not  closing  the  estate  was  the  pendency 
of  the  lawsuit  referred  to  above ;  that  no  proper  efforts  had 
been  made  by  the  administrator  to  bring  the  case  to  trial, 
M  hich  he  could  have  done  by  due  diligence,  and  that  the  con- 
tinued excuse  of  the  administrator  of  the  pendency  of  said 
suit  showed  bad  faith  and  a  desire  to  avoid  the  final  settle- 
CXXVIL    CiX.— 9 
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nient;  that  the  report  failed  to  show  what,  if  anj'thing,  the 
administrator  had  done  toward  the  investment  of  the  money 
held  by  him  or  to  give  any  explanation  for  the  long  delay 
in  bringing  said  action  to  trial.  The  bill  of  exceptions  then 
shows  that,  upon  the  foregoing  objections  being  made,  the 
administrator,  by  his  attorney,  denied  all  intentional  delay 
ill  the  trial  of  said  cause,  and  claimed  that  he  had  been 
making  efforts  to  compromise  the  action ;  that  the  cause  was 
set  for  trial  February  23d,  and  had  not  been  reached  on 
the  calendar;  that  he  was  not  bound  to  make  further  ex- 
planation or  report,  or  to  do  more  than  charge  himself  with 
the  balance  of  the  money  in  his  hands,  which  he  had  done. 
The  hearing  was  thereupon  placed  on  the  reswed  calendar, 
to  be  restored  for  further  hearing  upon  motion  of  the  ad- 
ministrator or  any  of  the  heirs  represented  by  their  attor- 
neys ;  and  later,  u^n  motion  of  the  heirsi  the  hearing  was 
fixed  for  November  23,  1898,  and  was  regularly  continued 
to  December  5, 1898,  when  the  account  came  on  to  be  heard, 
all  parties  being  represented  by  attorneys.  The  bill  of  ex- 
ceptions then  proceed  as  follows:  ''The  heirs,  by  their  afore- 
said attorneys,  announced  that  they  desired  the  account  to 
be  then  and  there  finally  heard,  and  the  administrator's 
liability  to  the  estate  fixed  and  adjudicated.  They  thereupon 
showed  to  the  court  by  the  records  of  said  estate  and  the 
matters  and  things  which  appeared  to  the  court,  as  per  set- 
tlement of  the  first  account,  and  the  administration  thereof 
since  said  time,  that  upon  the  settlement  of  the  first  account 
there  was  no  necessity  for  the  further  administration  of  said 
estate  except  the  fact  of  the  existence  of  the  suit  against  the 
administrator  aforesaid'' ;  that  the  said  suit  had  not  been 
brought  to  trial  by  the  administrator  notwithstanding  six 
months  had  elapsed  since  the  last  continuance  of  the  hearing 
of  this  account ;  that  during  this  intervening  period  the  heirs 
had  arranged  a  compromise  of  said  suit  with  the  plaintiff 
therein  for  the  sum  of  one  thousand  dollars,  conditioned 
upon  its  immediate  payment  by  the  administrator,  subject 
to  the  approval  of  the  court;  that  the  administrator  was 
urged  by  the  heirs  to  pay  this  amount;  ''that  said  admin- 
istrator, in  reply  to  the  demands  of  said  heirs,  admitted  (as 
he  had  previously  thereto)  that  he  had  no  money  of  said 
estate  in  his  hands  with  which  to  pay  said  compromise  sum 
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of  one  thousand  dollars" ;  that  about  July  3,  1898,  said  ad- 
ministrator had  prepared  a  petition,  which  was  in  the  hands 
of  the  heirs,  praying  the  order  of  the  court  for  authority  to 
pay  said  sum  in  compromise  of  the  suit,  and  that  after  sign- 
ing and  verifying  the  petition  he  asked  that  it  be  not  filed  for 
a  few  weeks,  promising  that  within  that  time  he  would  secure 
the  money  to  compromise  said  suit;  that  he  then  left  the 
state ;  that  the  heirs  had  written  him  demanding  the  settle- 
ment of  the  suit  and  the  settlement  of  his  account,  but  that 
he  has  taken  no  action  tonching  such  matters ;  that  the  heirs 
are  still  able  to  compromise  the  suit  for  one  thousand  dol- 
lars if  the  administrator  should  b€i  ordered  to  eflFect  the  com- 
promise; that  since  the  heirs  made  their  objections  at  the 
hearing,  March  16,  1898,  the  administrator  had  made  no 
offer  to  change  or  modify  his  position  then  taken  that  he 
was  not  called  upon  to  do  so.  The  bill  ^f  exceptions  shows 
that  "the  matter  was  submitted  by  the  administrator  and  the 
heirs  without  further  proceedings,  no  objections  being  made 
or  suggested  by  any  person." 

1.  Appellant  now  claims  that  the  foregoing  statements 
were  not  established  by  any  evidence,  but  were  nothing  but 
sUtements  made  by  the  attorneys  of  the  heirs  at  the  hear- 
ing, and  that  there  was  no  evidence  whatever  submitted 
to  establish  these  statements.  The  bill  of  exceptions  states 
that  the  heirs  "showed  to  the  court"  by  the  records  and  "the 
n)atters  and  things  which  appeared  to  the  court,  as  per  set- 
tlement of  the  first  account,  and  the  administration  thereof 
since  said  time,"  the  facts  which  we  have  summarized.  If 
there  was  no  evidence  to  support  these  statements,  it  was 
the  duty  of  the  administrator  to  object  to  their  thus  going 
into  the  bill.  He  complains  that  they  were  all  inserted  by 
way  of  amendments,  and  that  the  court  had  no  right  to  in- 
clude this  matter  because  they  were  but  unsupported  state- 
ments of  counsel  at  the  hearing.  This  should  have  been 
made  to  appear  in  the  bill  of  exceptions  if  such  was  the  fact. 
On  the  contrary,  the  judge  certifies  to  the  correctness  of  the 
bill  as  the  administrator's  bill  of  exceptions,  and  the  hear- 
ing was  had  on  what  purports  to  be  a  summary  of  the  evi- 
dence as  now  certified  to  us  without  objection.  Under  these 
circumstances,  we  must  treat  the  bill  as  correctly  setting 
forth  what  occurred.    (Hyde  v.  Boyle,  89  Cal.  590.) 
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2.  Appellant  further  contends  that  the  objections  to  the 
account  cannot  be  considered  because  they  were  not  made  in 
writing,  citing  section  1635  of  the  Code  of  Civil  Procedure 
and  Estate  of  More,  121  Cal.  635,  where  it  was  held  that  in 
contesting  an  administrator's  account  the  contestant  must 
file  his  exceptions  thereto  in  writing,  stating  specifically  the 
grounds  of  his  objections,  and  at  the  hearing  should  be  held 
limited  to  the  exceptions  so  presented.  The  court  laid  down 
this  salutary  rule,  while  at  the  same  time  stating  that  it  is 
the  duty  of  the  court  to  carefully*  examine  the  account  and 
reject  all  unjust  or  illegal  claims,  whether  or  not  exceptions 
are  filed.  If  appellant  had  objected  at  the  hearing  to  the 
method  of  procedure  allowed  by  the  court,  and  had  de- 
manded that  the  contestants  reduce  their  objections  to  writ- 
ing and  file  the  same,  and  that  the  administrator  be  given 
time  to  answer,  we  do  not  doubt  the  court  would  have  re- 
quired contestants  to  comply  with  the  rule  of  practice  pre- 
scribed in  the  case  cited.  But  he  went  into  the  hearing 
some  time  after  the  oral  objections  were  made  in  his  presence 
and  in  the  presence  of  the  court,  and  at  no  time  objected 
on  the  ground  now  urged,  and  we  must  presume  that  he 
waived  written  objections. 

3.  The  more  serious  question  is,  whether  the  evidence 
justified  the  court  in  charging  the  administrator  with  in- 
t(Test  from  the  date  of  his  first  account.  "Whether  in  any 
instance  the  executor  is  chargeable  with  even  simple  interest 
must  be  determined  by  the  trial  court  from  all  the  circum- 
stances of  that  case.  It  cannot  be  said,  as  matter  of  law,  that 
interest  is  to  be  added  to  the  value  of  the  property  that  has 
been  lost  by  his  neglect"  (Wheeler  v.  Rolton,  92  Cal.  159, 
173) ;  again  it  was  there  said:  "The  rule  charging  him  with 
interest  is,  however,  limited  to  cases  in  which  it  is  either 
shown  or  presumed  that  the  executor  has  himself  profited  by 
his  acts,  or  has  been  guilty  of  such  willful  misfeasance  as 
to  justify  the  court  in  requiring  compensation  therefor." 

Looking  to  the  bill  of  exceptions,  which  purports  to  bring 
up  all  the  facts  on  which  the  court  based  its  order,  we  find 
that  at  the  time  the  first  account  was  settled,  July  28,  1891, 
the  estate  consisted  entirely  of  money  in  the  administrator's 
hands,  and  that  there  was  pending  against  him  as  such  ad- 
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ministrator  a  suit  demanding  more  than  this  amoimt  on  an 
alleged  trust  indebtedness  of  his  intestate;  that  he  had  made 
efforts  to  bring  the  cause  to  trial  several  times  in  the  interval 
between  the  filing  of  the  first  and  second  accounts.  The  facts 
submitted  by  the  contestants  were  that  after  the  second  ac- 
count was  filed,  which  was  February  16,  1898,  they  made 
demand  that  he  should  urge  this  pending  suit  to  trial  and 
that  he  neglected  to  do  so;  that  during  the  period  intervening 
between  the  filing  of  the  second  account  and  its  hearing  the 
heirs  had  arranged  a  compromise  of  the  suit  upon  payment 
of  one  thousand  dollars  subject  to  the  approval  of  the  court, 
and  the  administrator  was  urged  to  pay  this  amount,  but 
failed  to  do  so  and  said  he  had  no  money  of  the  estate  to  pay 
said  sum.  It  appeared,  however,  that  he  prepared  a  petition 
to  the  court  asking  authority  to  make  the  compromise,  which 
Mas  withheld  at  his  request  to  give  him  time  to  get  the 
money,  and  thereupon  he  left  the  state,  and  although  writ- 
ten to  by  the.  heirs  had  failed  to  take  "action  touching  said 
matters."  There  is  no  evidence  tending  to  dispute  the  re- 
port of  the  administrator,  under  oath,  that  he  had  made  ef- 
forts to  bring  the  pending  suit  to^rial  except  as  to  his  neglect 
after  he  filed  his  second  account;  there  is  no  evidence  tend- 
ing to  show  willful  neglect  of  duty  during  all  the  years 
following  his  first  account  commencing  at  its  date.  We  do 
not  see  upon  what  principle  or  upon  what  facts  shown  he 
can  be  charged  with  interest  from  the  date  of  his  first  ac- 
count. Because  he  was  derelict  after  he  filed  his  second  ac- 
count, willful  neglect  and  misfeasance  cannot  be  presumed 
for  the  entire  period  of  his  administration  after  the  first  ac- 
count was  filed.  It  may  be  that  the  failure  to  bring  to  trial 
the  suit  pending  against  him  was  due  to  his  fault  or  con- 
nivance in  order  to  retain  the  use  of  the  money  in  his  hands, 
and  that  the  delay  in  the  settlement  of  the  estate  was  duo 
to  his  misconduct  or  negligent  management  of  the  estate; 
but  before  he  shotdd  be  charged  with  interest  for  these 
earlier  years  of  his  administration  there  should  be  some 
evidence  to  justify  it.  It  was  said  in  Estate  of  Sarment,  123 
Cal.  331 :  "An  adminstrator  is  not  charged  with  even  simple 
interest  upon  the  funds  of  the  estate  which  may  be  in  his 
hands,  unless  it  is  made  to  appear  to  the  court  that  the 
estate,  or  the  parties  interested  in  it,  have  sustained  loss  by 
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reason  of  his  negligence  or  fault."  There  was  fault  some- 
where and  in  some  one  for  not  sooner  bringing  to  trial  the 
suit  against  the  administrator  and  thus  removing  the  only 
impediment  to  the  tinal  settlement  of  the  estate,  but  we  do 
not  think  the  evidence  fixes  such  fault  upon  the  administra- 
tor at  the  date  of  his  first  account  or  at  any  other  precise  date, 
so  as  to  charge  him  with  interest  from  July  28, 1891.  There 
is  evidence  suggestive  of  the  inability  of  the  administrator  to 
produce  the  money  with  which  he  charges  himself.  It  may 
be  that  his  conduct,  when  fully  shown,  will  justify  fixing 
upon  him  some  liability  beyond  the  funds  he  has  leodved. 
That  the  matter  may  be  fully  investigated  it  is  directed  that 
so  much  of  the  order  as  charges  interest  be  reversed  and  re- 
manded for  further  proceedings;  and  as  to  the  remaining 
portion  of  the  order  it  be  affirmed. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.^  dissented  from  the  order  denying  a.heaiing 
in  Bank. 


[Sac  No.  600.    Department  One.— Deosmbor  11,  1809.] 

MERCED  BANK,  Respondent,  v.  SOPHIE  A.  IVETT,  Ap- 
pellant 

Insolveut  Baitk— Voluktabt  Liquio^hon— FfeBSBoroi  or  Gbbhtob. 
— ^The  resolution  of  an  insolvent  l»ank  to  go  into  liquidation  is  a 
Yoluntarj  act,  which  does  not  change  the  relative  status  of  itself 
and  its  creditors,  or  preclude  it  froai  preferring  one  creditor 
aboTe  anotner,  in  the  absence  of  actual  fraud. 


lD._Ck)R8TBUcnoN  OF  Ck>DB  Afl  TO  Pbuemjiob  oy  C^iBDnoBS. — Sectioa 
3432  of  the  Civil  Code,  which  provides  thai  ''a  dd>tor  may  pay  one 
of  the  creditors  in  preference  to  another,  or  may  give  to  one  credi- 
tor security  for  the  payment  of  his  demand  in  preference  to  an- 
other/' in  the  use  of  the  broad  term  "debtor,"  includes  corpora* 
tions,  as  well  as  partnerships  and  individuals  who  are  indebted, 
and  gives  to  corporations  equally  with  individuals  the  right  to  pre- 
fer one  creditor  above  another. 

APPEAL  from  an  order  of  the  Superior  Court  of  Meroed 
( 'ount y  denying  a  new  trial.  J.  K.  Law,  Judge. 
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The  facts  are  stated  in  the  opmion  of  the  oourL 
P.  J.  Hazen,  for  Appellant. 
J.  W.  Knox,  for  Respondent. 

GAROUTTE,  J.— Merced  Bank,  a  corporation,  passed 
resolutions  resolving  to  go  into  liquidation.  At  that  time  the 
Bank  of  British  Columbia  was  its  creditor,  holding  collateral 
in  the  form  of  promissory  notes  as  security  for  the  debt. 
One  Ivett  was  also  a  creditor  of  the  Merced  Bank  to  the  ex- 
tent of  about  twenty  thousand  dollars.    The  Bank  of  British 
Columbia  was  threatening  to  realize  upon  its  collaterals, 
whereupon  the  Merced  Bank  entered  into,  a  contract  with 
Ivett  by  which  he  was  to  pay  off  the  claim  of  this  bank,  take 
up  these  collaterals,  and  hold  them  as  security  for  the  money 
advanced,  and  also  as  security  for  his  claim  of  twenty  thou- 
sand dollars.    This  contract  was  carried  out.    At  this  time 
it  may  be  conceded  the  Merced  Bank  was  insolvent.    Some 
eight  months  after  this  transaction  the  Merced  Bank  was 
thrown  into  liquidation  under  the  banking  act  of  this  state 
by  a  decree  of  court,  and  thereafter  it  brought  this  action 
against  this  defendant  as  successor  in  interest  of  Ivett,  in 
claim  and  delivery,  to  recover  the  possession  of  these  collat- 
erals, having  first  paid  her  the  amount  theretofore  advanced 
to  the  Bank  of  British  Columbia.  To  sustain  its  claim  plain- 
tiff relied  upon  the  proposition*  that  it  was  insolvent  at  the 
time  the  contract  was  entered  into  with  Ivett,  and  therefore 
had  no  right  to  prefer  him  as  a  creditor.    There  are  various 
questions  discussed  by  counsel  incidental  to  the  main  one, 
but  we  pass  them  by  without  consideration. 

We  attach  no  importance  to  the  fact  that  this  bank  had 
resolved  to  go  into  liquidation.  This  was  a  purely  voluntary 
act  upon  its  part,  and  in  no  way  changed  the  relative  status 
of  itself  and  its  creditors.  The  board  of  directors  that  re- 
solved the  bank  into  liquidation  at  the  next  regular  meeting 
had  the  same  power  to  resolve  it  out  liquidation.  Indeed, 
it  is  not  an  unusual  practice  for  solvent  banks  to  resolve 
themselves  into  liquidation.  This  court  held  in  the  very  re- 
cent case  of  Lanz  v.  Fresno  etc.  Sav.  Bank,  125  Cal.  456,  that 
a  voluntary  liquidation  upon  the  part  of  a  bank  does  not 
change  its  status  as  to  creditors,  and  that  the  doors  of  the 
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courts  still^  remain  open  for  them  to  secure  their  rights  in 
the  usual  and  ordinary  channels. 

It  has  been  held  in  this  state  in  Bonney  v.  TiUeyf  109  CaL 
346,  that  the  directors  of  a  banking  corporation  may  not 
prefer  themselves  as  creditors,  but  the  question  as  to  the  pre- 
ference of  one  ordinary,  common  creditor  over  another  has 
never  been  decided.  Indeed,  it  is  apparent  at  a  glance  that 
the  position  occupied  by  directors  of  an  insolvent  corporation 
when  creditors  is  widely  variant  from  that  occupied  by  the 
ordinary  creditor. 

There  is  a  broad  conflict  of  authority  upon  the  question  as 
to  whether  or  ilot  insolvent  corporations  may  prefer  one 
creditor  above  another.  And  this  conflict  of  authority 
largely  presents  itself  between  the  text-writers  upon  the  one 
side  and  judicial  decisions  upon  the  other.  As  opposed  to  the 
doctrine  of  preference  we  find  Taylor  on  Private  Corpora- 
tions, sections  668-759,  Morawetz  on  Corporations,  section 
803,  Wait  on  Insolvent  Corporations,  section  162  and  Thomp- 
son on  Corporations,  section  6492  et  seq.  As  opposed  to  the 
views  of  these  text-writers  we  find  the  following  statement 
made  in  that  excellent  work,  the  American  and  English  En- 
cyclopedia of  Law,  volume  7,  page  742:  "In  most  juris- 
dictions, however,  this  doctrine  is  repudiated,  and  it  is  held 
that  in  the  absence  of  charter  or  statutory  restrictions,  and  in 
the  absence  of  actual  fraud,  every  corporation,  though  in- 
solvent,, and  though  it  has  ceased  or  determined  to  cease  do- 
ing business,  may  prefer  certain  creditors  over  others  when- 
ever a  natural  person  can  do  so."  Then  follows  a  citation  of 
cases  supporting  the  text  of  the  author,  taken  from  twenty- 
six  different  states.  This  long  list  of  authorities  may  be  sup- 
plemented by  the  very  recent  case  of  Grand  De  Tour  Plow 
Co,  V.  Rude  Brothers  Mfg.  Co.,  60  Kan.  145,  where  the  sub- 
ject is  ably  treated.  The  same  general  doctrine  is  also  in- 
dorsed by  the  supreme  court  of  the  United  States  in  the  late 
case  of  Ilollins  v.  Brierfield  Coal  etc.  Co.,  150  U.  S.  371.  We 
also  find  that  at  the  present  time  the  states  of  Michigan,  New 
New  York,  and  few  others  have  express  statutory  provisions 
prohibiting  corporations  from  preferring  creditors.  This 
legislation  seems  fairly  to  indicate  that  the  law  in  those 
states  was  deemed  otherwise  prior  to  the  enactment  of  such 
statutes. 
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It  would  seem  that  in  this  state  we  are  not  directly  con* 
cemed  as  to  the  general  principles  of  law  governing  cases 
of  the  class  here  presented.  Beyond  question  the  whole  mat- 
ter is  one  under  legislative  control^  and  the  legislatuie  of  this 
state,  recognizing  that  fact,  has  dealt  with  it  accordingly. 
Section  3432  of  the  Civil  Code  provides :  "A  debtor  may  pay 
one  of  the  creditors  in  preference  to  another,  or  may  give  to 
one  creditor  security  for  the  payment  of  his  demand  in  pref- 
erence to  another.'^  The  term  '^debtor"  is  a  broad  one,  and 
must  include  corporations  likewise  with  individuals  and 
partnerships.  We  know  of  no  principle  of  construction 
which  would  justify  this  court  in  holding  that  the  word 
"debtor,''  as  here  used,  does  not  include  corporations.  Upon 
the  contrary,  we  are  satisfied  there  is  none.  The  conclusion 
is  irresistible  that  this  statute  gives  corporations  equally  with 
individuals  the  right  to  prefer  one  creditor  above  another. 
If  the  policy  of  such  a  law  is  unsound,  the  remedy  is  with 
the  state  legislature. 

For  the  foregoing  reasons  the  order  denying  a  new  trial  is 
reversed  and  the  cause  remanded. 

Harrison,  J.,  Van  Dyke,  J.,  concurred. 


[8.  F.  No.  1737.    Department  One.—December  12,  1809.] 

JAMES  DENIGAN,  Appellant,  v.  HIBERNIA  SAVINGS 
AND  LOAN  SOCIETY  et  al.,  Respondento. 

Sepasatx  Pbofebty  of  Wmo— Deposit  in  Savings  Bank— Pass-book 
IN  Altebnatitb  Naiobs— Gm  to  Husband  not  Shown.— Upon 
the  deposit  of  money  which  is  the  separate  property  of  the  wife  in 
a  savings  bank,  the  taking  of  a  pass-book  showing  an  acooiint  with 
the  bank  in  the  alternative  names  of  the  husband  or  wife,  is  con- 
sistent with  the  desire  of  the  wife  to  give  her  husband  authority  to 
withdraw  the  money  for  her  use,  when  needed;  and  the  wife  hav- 
ing retained 'the  right  to  withdraw  the  whole  of  the  money,  and 
the  pass-book  not  being  shown  to  have  been  delivered  by  her  to  the 
Iiusband,  nor  possessed  by  him  until  after  her  death,  no  gift  to 
the  husband  is  shown  or  indicated,  but  the  money  remained  che  sep- 
arate property  of  the  wife,  and  is  to  be  administered  upon  as 
such. 
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Io.~Buu>xN  or  Paoor  utok  Dokb  or  Hubbahd.— The  bordoi  of  proof 
is  upon  a  donee  of  the  deposit  claiming  under  the  husband,  with- 
out consideration,  to  show  affirmatively  that  the  husband  had  ac- 
quired a  title  to  what  had  been  the  wife's  separate  propeily,  and 
that  it  had  oeated  to  be  snch. 

lo. — ^Pbksumption — ^Katubb  of  Gut— ItKinTHCiATioir  or  Bnht  op 
Givxa. — ^There  is  no  presumption  in  favor  of  a  gift  A  gift  in  its 
nature  divests  the  donor  of  all  title,  and  requires  a  raranciation  of 
all  claim  and  interest  of  the  donor  in  the  subject  of  the  gift.  Hie 
retention  hj  the  wife  of  the  right  to  withdraw  the  whole  of  the 
deposited  money  in  her  own  name  from  the  bank  is  ineonaiBlcnt 
with  the  idea  of  a  gift  thereof  to  her  hubaand. 

Id. — GiVT  CfMiiffia)  AnxB  Death— Pboof  Bbquhbd. — When  tiie  elaim 
of  a  gift  is  not  asserted  until  after  the  death  of  the  alleged  donor, 
clear  and  satisfactory  evidence  of  every  element  which  la  reqfuisite 
to  constitute  a  gift  is  required  to  sustain  such  claim. 

Id. — ^Apfkal  bt  Glaimaitt  xmnsB  Husbaivd — ^Patkbnt  bt  Bank  on 
Husband's  OBf>EB — Question  or  Authority  not  Involved. — The 
husband  not  having  title  to  the  deposit,  oould  give  none  to  his  donee 
thereof,  and  upon  appeal  by  one  claiming  as  such  doaee  from  a 
judgment  sustaining  the  title  of  the  wife's  administrator  to  the 
residue  of  the  deposit,  after  deducting  a  payment  made  by  the  bank, 
after  the  husband's  death,  to  a  third  person  on  tiie  husband's  written 
order,  cannot  question  the  authority  of  tae  bank  to  make  aiich  pay- 
ment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Qeorge  D.  Collins^  and  James  Gartlan^  for  Appellant. 

Tobin  &  Tobin,  for  the  Hibernia  Savings  and  Loan  Society, 
Respondent. 

J.  D.  Sullivan,  and  John  O'Gara,  for  A.  0.  Preese,  Admin- 
istrator of  Ellen  Denigan,  Deceased,  Respondent. 

HARRISON,  J.— July  6,  1886,  Ellen  Denigan  deposited 
with  the  Hibernia  Savings  and  Loan  Society  the  sum  of 
seventeen  hundred  dollars,  and  received  from  the  bank  a 
pass-book  entitled  "No.  133,209,  Frank  Denigan  or  Ellen 
Denigan  in  account  with  the  Hibernia  Saving  and  Loan  So- 
ciety." There  is  no  evidence  of  the  form  in  which  the  account 
was  opened  upon  the  books  of  the  bank,  but  it  is  assumed 
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that  it  was  opened  in  the  same  form  in  which  it  was  entered 
upon  the  pass-book.    February  27,  1888,  an  additional  de- 
posit of  thirteen  hundred  dollars  was  made  with  the  bank  and 
entered  upon  the  pass-book.    Frank  Denigan  was  the  hus- 
band of  Ellen,  and  at  the  times  of  the  above  deposits  the 
moneys  so  deposited  were  the  separate  property  of  Ellen. 
She  died  July  3,  1896,  and  at  the  time  of  her  death  the 
moneys  so  deposited,  together  with  fifty-six    dollars    and 
twenty-five  cents  interest  that  had  accumulated  thereon,  re- 
mained with  the  bank  to  the  credit  of  the  above  account. 
October  19,  1896,  her  surviving  husband  caused  two  thou- 
sand four  hundred  and  thirteen  dollars  and  thirty-three 
cents  to  be  transferred  upon  the  books  of  the  bank  from  this 
account  to  a  new  account,  and  received  from  the  bank  a  pass- 
book entitled  "No.  212,145,  Francis  Denigan  or  James  Deni- 
gan in  account  with  The  Hibernia  Savings  and  Loan  So- 
ciety."   James  Denigan  was  the  nephew  of  Francis,  and  the 
reason  assigned  for  this  transfer  was,  that  on  the  death  of 
Francis  the  nephew  could  distribute  the  amount  then  in  bank 
to  himself  and  his  two  sisters.    November  28, 1897,  Francis 
gave  to  one  M.  D.  Connelly  the  pass-book  last  named,  with 
an  order  in  writing  directing  the  bank  to  pay  to  Connelly,  out 
of  said  deposit,  the  sum  of  one  thousand  dollars;  and  upon 
the  presentation  of  this  order  with  the  pass-book  that  amount 
was  upon  the  next  day  paid  to  him.    Francis  Denigan  died 
November  29,  1897,  and  this  payment  was  not  made  until 
after  his  death.     Thereafter  James  Denigan,  the  plaintiff 
herein,  presented  the  pass-book  to  the  bank  and  demanded 
payment  of  the  amount  of  said  account  without  any  deduc- 
tion for  the  amount  paid  to  Connelly,  and  upon  the  refusal 
of  the  bank  commenced  the  present  action  to  recover  from  it 
the  sum  of  two  thousand  four  hundred  and  sixty-three  dol- 
lars. After  the  death  of  Francis  Denigan  the  court  appointed 
a  special  administrator  of  his  estate,  who  thereupon  notified 
the  bank  that  he  claimed  the  money  held  under  this  deposit, 
and  at  the  instance  of  the  bank  was  made  a  party  defen^dant, 
and  filed  an  answer  setting  forth  the  claim  of  the  estate  to 
the  money.     Letters  of  adminstration  upon  the  estate  of 
FA]en  Denigan  were  issued  to  A.  C.  Freese,  the  public  ad- 
ministrator, and  he  filed  a  complaint  in  intervention  claim- 
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ing  the  money  in  behalf  of  his  intestate.  The  cause  was  tiied 
by  the  oonrt,  and  findings  of  fact  made  by  it  to  the  effect 
that  the  money  originally  deposited  by  Ellen  was  her  separate 
estate,  and  that  her  husband  never  acquired  any  title  or  inter- 
est therein ;  that  the  transfer  by  her  husband  of  said  deposit 
to  the  account  of  himself  and  the  plaintiff  herein  was  with- 
out any  right  or  authority,  and  that  said  transfer  was  without 
any  consideration  moving  from  the  plaintiff.  The  court 
found  that  the  sum  of  fourteen  hundred  and  sixty-three  dol- 
lars and  thirty-three  cents  of  said  deposit  still  remains  in  the 
possession  of  the  bank,  and  that  it  was  the  separate  property 
of  Ellen,  and  an  asset  of  her  estate,  and  that  the  intenrenor 
was  entitled  to  recover  the  same.  Judgment  was  thereupon 
rendered  in  favor  of  the  intervener  for  this  amount  against 
the  bank,  and  that  neither  the  plaintiff  nor  the  estate  of 
Francis  Denigan  had  any  right  to  any  portion  of  said  money. 
From  this  judgment  and  an  order  denying  a  new  trial  the 
plaintiff  has  appealed. 

The  plaintiff's  right  to  the  money  depends  entirely  upon 
the  title  or  right  which  Francis  Denigan  had  thereto.  The 
plaintiff  gave  no  consideration  therefor,  and  can  sustain  hia 
right  to  this  money  only  by  showing  that  Francis  had  ac- 
quired a  title  thereto  superior  to  that  of  the  personal  repre- 
sentatives of  Ellen.  As  is  was  conceded  at  the  trial  that  at 
the  time  the  money  was  deposited  by  Ellen  it  was  her  separ- 
ate property,  it  was  incumbent  upon  anyone  setting  up  a 
claim  thereto  against  her  personal  representative  to  show  that 
he  had  in  some  way  acquired  her  title.  There  is  nothing  in 
the  record  herein  showing  any  declarations  or  oonversatian 
respecting  the  purpose  of  making  the  deposit  in  the  form  in 
which  it  was  made,  or  the  circumstances  under  which  the 
deposit  was  made.  Both  of  the  parties  to  the  transaction  are 
dead,  and  the  only  fact  that  is  urged  in  support  of  the  plain- 
tiff's claim  that  Ellen  parted  with  her  title  to  the  money  is 
the  form  in  which  the  account  was  opened  and  in  which  the 
pass-book  was  issued  by  the  bank.  The  claim  by  the  appel- 
lant that  she  thereby  made  a  gift  of  the  money  to  her  hus- 
band is  untenable.  It  is  not  shown  that  the  husband  had  any 
possession  of  the  bank-book  until  after  the  death  of  his  wife, 
and  the  authorities  which  hold  that  under  certain  circum- 
stances the  delivery  of  a  savings  bank-book  is  a  constructive 
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or  symbolical  delivery  of  the  money  represented  by  it,  and 
which  are  cited  by  the  appellant  in  support  of  his  claim  that 
there  was  a  gift  to  the  husband,  are  inapplicable.  Possession 
of  a  bank-book  may  be  a  circumstance  in  detennining  the 
ownership  of  the  money  represented  by  it,  but  is  not  of  itself 
determinative  of  that  fact,  in  the  absence  of  any  evidence  as 
to  how  the  possession  was  obtained.  Possession  is  not  the 
equivalent  Of  delivery.  There  may  be  possession  where  there 
has  been  no  delivery,  but  there  cannot  be  a  valid  delivery  of  a 
chattel  unless  it  is  accompanied  by  possession  actual  or  con- 
structive; and,  as  it  was  not  shown  that  the  bank-book  was 
ever  delivered  by  Ellen  to  her  husband,  one  of  the  essential 
elements  of  a  gift  is  wanting.  Th^re  is  no  presumption  in 
favor  of  a  gift  {Grey  v.  Grey,  47  N.  Y.  652 ;  White  v.  Warren, 
120  Cal.  322) ;  and  in  the  present  case  the  idea  of  a  gift  is 
inconsistent  with  the  retention  by  Jhe  wife  of  the  right  in 
herself  to  withdraw  the  whole  of  the  money  from  the  bank. 
A  valid  gift  goes  into  immediate  effect,  and  has  no  reference 
to  the  future.  It  divests  the  donor  of  his  title,  and  requires 
a  renunciation  on  his  part  of  all  claim  and  interest  in  the 
subject  of  the  gift. 

The  form  in  which  the  deposit  was  made  is  entirely  con- 
sistent with  a  desire  on  the  part  of  the  wife  to  give  to  her  hus- 
band authority  to  withdraw  money  from  the  bank  from  time 
to  time  83  she  might  need  it,  and  it  should  not  be  held  that 
she  intended  to  part  with  her  title  thereto  by  reason  of  an 
ambiguous  phrase,  which  is  quite  consistent  with  a  contrary 
purpose.  {Matter  of  Ward,  2  Redf .  251 ;  Orr  v.  McGregor, 
43  Hun,  528;  Shutttewortk  v.  Winter,  55  N.  Y.  624;  Marshal 
V.  Crutwell,  L.  E.  20  Eq.  328;  Beaver  v.  Beaver,  117  N.  Y. 
421;  16  Am.  St.  Itep.  531;  Matter  of  Bolin,  136  N.  Y.  177; 
Flanagarh  v.  Nash,  186  Pa.  St.  41.)  When  the  claim  of  a 
gift  is  not  asserted  until  after  the  death  of  the  alleged  donor, 
it  should  be  sustained  by  clear  and  satisfactory  evidence  of 
every  element  which  is  requisite  to  constitute  a  gift.  {Depuy 
V.  Stevens,  37  N.  Y.  App.  Div.  293;  Whalen  v.  Milholland, 
89  Md.  199.) 

Upon  the  evidence  before  it  the  superior  court  properly 
held  that  the  title  of  Ellen  to  the  moneys  in  the  bank  had 
not  been  divested  at  the  time  of  her  death,  and  that  the  ad- 
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ministrator  of  her  estate  was  entitled  to  judgment  against 
the  bank  for  the  recovery  of  these  moneys. 

The  appellant  urges,  in  further  support  of  his  appeal,  that 
the  bank  was  not  authorized  to  make  the  payment  of  one 
thousand  dollars  to  Connelly,  and  that  the  judgment  in  favor 
of  the  bank  to  that  extent  is  erroneous.  As  we  hold,  how- 
ever, that  the  appellant  has  no  interest  in  the  moneys  that 
were  depo?<ited  with  the  bank  by  Ellen,  he  is  not  in  a  position 
to  question  the  correctness  of  this  portion  of  the  judgment. 
The  administrator  of  the  estate  of  Ellen  has  not  appealed 
from  the  judgment,  and,  as  between  him  and  the  bank,  the 
action  of  the  court  is  not  open  to  review. 

The  judgment  and  older  are  affirmed* 

Garoutte,  J.,  and  Van  Dyke,  J.,  concuited. 


[S.  F.  No.  1826.    Department  One.^Deo6iiiiber  12,  1899.] 

JAMES  DENIGAN,  Respondent  v.  SAN  FRANCISCO  SAV- 
INGS UNION  et  al..  Defendants.  A.  C.  FREESE,  Ad- 
ministrator of  Estate  of  Ellen  Denigan,  Deceased,  Ap- 
pellant. 

Skpabatb  Propkrtt  or  Wn-B— Depostt  in  SAvmos  Bank— Pass-book  in 
Joint  Names  Payable  to  Eitusb — Gift  ob  Joint  Ownership  not 
Shown. — ^Upon  the  deposit  of  money  which  is  the  separate  prop- 
erty of  the  wife,  the  taking  of  a  pass-book  showing  an  account  in 
the  names  of  the  husband  and  his  wife*  ''and  payable  to  the  order 
of  either  of  them/'  does  not,  by  the  form  of  the  deposit^  indicate 
any  gift  to  the  husband,  or  any  joint  interest  of  ooth  parties  in 
the  deposit,  with  right  of  survivorship)  or  change  the  rules  ap- 
plicable to  a  deposit  of  the  wife's  separate  property  in  the  alter- 
native names  of  the  husband  or  wife. 

Id. — ^BuBDEN  or  Paoor  xtton  Husband's  Doneb. — ^The  burden  is  upon 
husband's  donea  of  the  deposit  to  show  that  it  ceased  to  be  the 
separate  property  of  the  wife,  and  that  by  the  wife's  intention 
title  thereto  was  vested  in  the  husband,  and,  in  the  absence  of  eri- 
denoe  tending  to  sustain  that  burden,  his  claim  must  be  denied. 

Id.— Creation  of  Joint  Intbbest— Express  Declaration  Rbquibkd. — 
A  joint  interest  in  personal  property,  with  the  right  of  survivor- 
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ship,  can  only  be  created  in  accordance  with  section  683  of  the 
Civil  Code,  which  applies  both  to  real  and  personal  property,  and 
requires  it  to  be  created  by  a  title  vested  in  several  persons  in 
equal  shares  by  a  single  instrument,  in  which  a  joint  tenancy  is 
expressly  declajred.  It  cannot  be  established  in  respect  of  money 
belonging  to  the  wife  by  an  independent  title,  by  depositing  it  and 
taking  a  pass-book  in  the  names  of  the  husband  and  wife  without 
any  express  declaration  that  the  money  should  be  held  in  joint 
tenancy* 

Id.— W0BD8  INOONSISTBNT  WEEK  JoilfT  IinxRBST.—The  use  of  the  words 
in  the  pass-book  "payable  to  the  order  of  either  of  them"  is  in- 
oonsistent  with  a  joint  intereat^  and  takes  away  any  valid  claim 
thereof. 

Id. — 'PBMBVumov  or  Jomr  Bioht— Conbteuotiok  of  Code. — ^The  pro- 
vision of  section  1431  of  the  Civil  Code*  that  a  right  created  in 
favor  of  several  persons  is  presumed  to  be  joint  and  not  several, 
unless  overeome  by  express  words  to  the  contrary,  has  reference 
only  to  the  relation  between  the  paHies  in  whose  favor  the  right 
is  created  and  the  party  against  whom  it  exists,  and  does  not  de- 
termine the  relation  of  joint  interest  and  benefit  of  survivorship  as 
between  the  owners  of  the  right  in  their  relations  to  each  other. 

Id. — Sctvivobship  of  Right  of  Aoxion— Tbusteeshif  of  Fund. — ^The 
survivorship  of  a  right  of  action  upon  a  joint  chose  in  action  does 
not  divest  the  beneftdal  ownership  of  the  deceased  promisee,  and 
the  surviving  promisee,  upon  collecting  the  fund,  is  a  trustee  of  the 
estate  of  the  decedent,  according  to  his  right,  as  between  them,  in 
a  part  or  in  the  whole  of  the  fund,  as  the  case  may  be. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  CSty 
and  County  of  San  Francisco  granting  a  new  trial.  J.  M. 
Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
J.  D.  Sullivan,  and  John  O'Gara^  for  Appellant 

It  being  admitted  that  the  money  deposited  was  the  sepa- 
rate property  of  Ellen  Denigan,  it  will  be  presumed  that  she 
continued  to  be  the  sole  owner  until  shown  to  be  divested  of 
her  title.  (Code  Civ.  Ptoc,  sec.  1963,  subd.  32;  EsUUe  of 
Bauer,  79  Cal.  3ll ;  Kidder  v.  Stevens,  60  CaL  414;  WaUh  v. 
Walsh,  84  Cal.  101.)  The  making  of  the  deposit  in  the 
names  of  Frank  Denigan  and  Ellen  Denigan,  payable  to 
either,  indicates  no  gift,  or  intention  to  give  an  estate  to  the 
husband,  but  only  indicates  an  authority  to  the  husband  to 
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withdraw  the  money  of  the  wife,  for  her  convenience.   (Flan- 
agan V.  Nash,  185  Pa.  St.  41;  Drew  v.  Hegeriy,  81  Me.  231; 
10  Am.  St.  Rep.  255;  Maiter  of  Bolin,  136  N.  Y.  178 ;  Beaver 
V.  Beaver,  117  N.  Y.  421;  15  Am.  St.  Rep.  531;  Estate  of 
Cunningham,  1  Myrick  Prob.  Rep.  76;  Schick  v.  Grote,  42 
N.  J.  Eq.  352;  Smith  v.  Speer,  34  N.  J.  Eq.  333;  Brown  v. 
Brown,  23  Barb.  565;  Matter  of  Ward,  51  How,  Pr.  316; 
Baker  v,  Hedrich,  85  Md.  660.)     Every    presumption    is 
against  a  vaUd  gift  from  the  wife  to  the  husband  (  White  v. 
Warren,  120  Cal.  322),  and  such  a  gift  cannot  be  established, 
especially  after  her  death,  except  upon  the  most  indisputable 
evidence.     (Shuttleworth  v.  Winter,  55  N.  Y.  624.)    There 
is  no  proof  of  deUvery  which  is  essential  to  a  gift     (CSv. 
Code,  sec.  1147.)    There  is  no  proof  of  joint  ownership,  for 
want  of  express  words.    (Civ.  Code,  sec.  683.)    Joint  obliga- 
tions are  not  affected  by  the  principle  of  survivorship,  under 
section  1431  of  the  Civil  Code.    (Lawrence  v.  Doolan,  68  Cal. 
309 ;  Bostwick  v,  McEvoy,  62  Cal.  496.)    The  share  of  a  de- 
ceased joint  obligee  must  belong  to  his  estate  where  no  ex- 
press joint  tenancy  was  vested  with  right  of  survivorship  un- 
der section  688  of  the  Civil  Code. 

George  D.  Collins,  and  James  Gartlan,  for  Respondents, 
James  Denigan  and  Margaret  E.  Maher,  Administratrix  of 
iFrands  Denigan,  Deceased* 

The  act  of  Ellen  Denigan  in  making  the  deport  in  the 
names  of  herself  and  husband  operated  in  law  in  the  nature 
of  a  gift  to  him.  (McElroy  v.  National  Sav,  Bank,  40  N.  Y'. 
Supp.  340;  Gardner  v.  Merriit,  32  Md.  78;  3  Am.  Rep.  115; 
George  v.  Bank  of  England,  7  Price,  651 ;  Metropolitan  Saw 
Bank  v.  Mwphy,  82  Md.  320,  321;. 51  Am.  St.  Rep.,47iJ.) 
The  consequence  of  the  deposit  was  to  create  a  chose  in  action 
in  favor  of  Ellen  Denigan  and  Francis  Denigan  jointly. 
(Civ.  Code,  sees.  1818,  1878;  National  Bank  of  Republic  t\ 
Millard,  10  Wall,  152.)  The  transaction  shows  that  a  joint 
account  in  their  favor  was  intended.  (Metropolitan  Sav, 
Bank  v.  Murphy,  supra.)  Section  683  of  the  Civil  Code  only 
applies  to  the  joint  tenancy  in  things  corporeal,  while  choses 
in  action  are  regulated  by  section  1431  of  the  Civil  Code. 
ThCTc  being  no  express  words  to  the  contrary,  a  joint  owner- 
ship of  the  chose  in  action  was  created  with  the  right  of  sur- 
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vivorship.  (Mack  v.  Mechanics'  Bank,  50  Hun,  477 ;  3  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  831.)  Delivery  of  the  chose  in 
action  to  one  of  the  joint  owners  or  obligees  was  a  delivery  to 
both  of  them.  (Eshelman  v,  Henrietta  Vineyard  Co.,  102 
Cal.  199.)  Payment  to  either  would  extinguish  the  chose  in 
action.  (Delano  v.  Jacoby,  96  Cal.  278;  31  Am.  St.  Rep, 
201.)  The  transaction  in  question  is  sustained  by  the  follow- 
ing cases:  Dimond  v.  Sanderson,  103  Cal.  97;  Tillaux  v, 
Tillaux,  115  Cal.  663;  Smith  v.  Mason,  122  Cal.  427.  The 
husband  being  the  owner  of  the  fund,  it  was  competent  for 
him  to  make  a  giftj  and  create  a  trust  therein.  {Booth  v. 
Oakland  Bank,  122  Cal.  19.) 

HARRISON,  J. — The  questions  presented  upon  this  ap- 
peal are  similar  to  those  involved  in  the  case  of  Denigan  v. 
Hibemia  Sav.  etc,  Soc,  ante,  p.  137.    Ellen  Denigan  died 
July  3,  1896,  and  at  the  time  of  her  death  there  was  on  de- 
posit in  the  San  Francisco  Savings  Union  certain  money 
standing  upon  the  books  of  the  bank  in  the  names  of  herself 
and  her  husband,  Frank  Denigan,  payable  to  the  order  of 
either  of  them.    It  was  admitted  at  the  trial  that  this  account 
originated  in  a  single  deposit  of  three  thousand  dollars,  made 
by  her  in  this  form  February  27, 1888,  and  that  at  the  time 
of  the  deposit  it  was  her  separate  property.    October  19, 1896, 
Frank  Denigan  caused  the  sum  of  fourteen  hundred  dollars 
to  be  transferred  upon  the  books  of  the  bank  from  this  ac- 
count to  a  new  account  entitled  "Frank  Denigan  or  James 
Denigan/'  with  directions  to  the  bank  from  both  Frank  and 
James  to  pay  to  the  individual  order  of  either.    Frank  Deni- 
gan died  in  December,  1897,  and  after  his  death  the  plaintiff 
brought  the  present  action  to  recover  from  the  bank  the 
amount  of  the  deposit.    Under  an  order  of  the  court,  the  adr 
ministrator  of  the  estate  of  Frank  Denigan  waa  substituted 
as  defendant  in  place  of  the  bank,  and  the  bank  was  pwil^^^- 
ted  to  pay  into  court  the  amount  of  the  deposit,  and  vaa 
thereupon  discharged  from  Uahility  therefor.    The  admin^ 
istrator  of  the  estate  of  Ellen  Denigan  filed  a  co^P^^^^r^^e 
intervention  claiming  the  deposit  as  a  part  of  her  estate.      ^^^^ 
cause  was  tried  by  the  court,  and  findings  made  to  tne      ^^^^ 
that  the  money  was  the  separate  property  of  E^fJ[^' ®JL  ^^^^  -- 
her  husband  never  had  any  interest  therem  other  tr^»* 
CXXVII.    Cal.— 10 
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agent  to  wthdraw  the  same  for  her  and  for  her  benefit;  that 
the  withdrawal  by  him  of  the  fourteen  hundred  dollars,  and 
the  opening  of  the  new  account  with  the  bank  therefor,  was 
without  right ;  that  the  plaintiff  herein  paid  no  consideration 
for  said  transfer  and  had  no  right  to  said  money.    Judgment 
was  accordingly  rendered  in  favor  of  the  intervenor  for  the 
amount  that  had  l>een  paid  into  court.     Subsequently  the 
court  set  aside  its  decision  and  granted  a  new  trial.  From  this 
order  the  inten'cnor  has  appealed.  The  record  does  not  show 
upon  what  grounds  a  new  trial  was  asked,  or  upon  which  tlie 
court  set  aside  its  decision,  and  no  error  of  law  is  assigned  in 
the  bill  of  exceptions,  but  it  is  stated  therein  that  the  evidence 
is  insufficient  in  certain  particulars  to  justify  the  decision. 
The  particular  in  which  it  is  sugget^ted  upon  the  appeal  tliat 
the  decision  Ls  not  sustained  by  the  evidence  is  that  in  its 
decision  the  court  found  that  at  the  death  of  Ellen,  and  for 
a  long  time  prior  thereto,  the  deposit  stood  on  the  books  of 
the  bank  '^payable  to  either  Ellen  Denigan  or  Frank  Deni- 
gan,"  whereas  it  appears  from  the  evidence  that  the  deposit 
stood  upon  the  books  "in  the  names  of  Frank  Denigan  aiid 
Ellen  Denigan,  his  wife,  and  payable  to  the  order  of  either  of 
them."    Although  the  finding  upon  this  point  is  not  as  ex- 
tensive as  the  evidence,  it  cannot  be  said  that  so  far  as  it  i? 
made  it  is  not  sustained  by  the  evidence.     It  is,  however, 
stated  in  the  brief  for  the  appellant  that  the  decision  was  set 
aside  by  reason  of  the  fact  that  the  deposit  made  by  Ellen  in 
the  names  of  herself  and  husband,  payable  to  either,  indi- 
cated an  intention  to  give  to  him  one-half  of  the  deposit.  The 
respondent,  moreover,  contends  that  by  this  form  of  the  de- 
posit a  joint  interest  therein  was  created  in  favor  of  both,  and 
that  by  virtue  of  the  husband's  survivorship  he  became  vested 
with  a  right  to  the  entire  deposit. 

What  has  been  said  in  the  opinion  in  Denigan  v.  Hibernia 
Sav.  etc.  Soc,  supra,  in  reference  to  the  proposition  that  by 
the  deposit  Ellen  made  a  gift  to  her  husband  is  applicable 
here.  As  therein  shown,  there  is  nothing,  aside  from  the 
form  in  which  the  deposit  account  was  opened,  to  show  any 
intention  on  her  part  to  part  with  her  interest  in  the  money, 
or  to  establish  any  of  the  elements  of  a  completed  gift.  The 
only  difference  between  the  forms  of  the  deposits  in  the  two 
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cases  is  that  in  the  present  case  the  account  was  opened  in  the 
name  of  "Francis  and  Ellen  Denigan,  payable  to  either," 
whereaa  in  the  other  case  the  account  and  pass-book  were 
entitled  "Frank  Denigan  or  Ellen  Denigan  in  account  with 
the  Hibemia  Savings  and  Loan  Society."    This  difference  in 
the  form  of  the  deposit  or  of  the  account  does  not,  however, 
change  the  rule  governing  the  rights  of  the  parties  to  the 
money  deposited.    At  the  time  of  the  deposit  in  each  case  the 
money  was  the  separate  property  of  Ellen,  and,  in  the  absence 
of  any  evidence  tending  to  show  a  purpose  or  intention  on 
her  part  to  part  with  the  title,  it  remained  her  separate  prop- 
erty at  the  time  of  her  death,  notwithstanding  its  deposit  in 
this  form.    The  burden  was  upon  the  plaintiff  to  show  that  it 
liad  ceased  to  be  her  separate  property,  and,  in  the  absence  of 
any  evidence  tending  thereto,  his  claim  must  be  denied.    In 
Taylor  v,  Henry,  48  Md.  550,  30  Am.  Rep.  486,  the  deposit 
stood  upon  the  books  of  the  bank,  "Joseph  Henry,  Margaret 
Taylor,  and  the  survivor  of  them,  subject  to  the  order  of 
either."    The  money  was  the  property  of  Joseph  Henry  at 
the  time  it  was  deposited,  and  upon  his  death  his  sister  Mar- 
garet claimed  it  by  virtue  of  this  form  of  the  account.    The 
court  held  that  she  was  not  entitled  to  it,  saying:     "The 
whole  question  depends  upon  the  meaning  and  intention  of 
the  deceased  in  making  the  deposit  in  the  form  adopted,  as 
gathered  from  the  entry  in  the  bank-book  and  all  the  cir- 
cumstances surrounding  the  deceased  at  the  time'' ;  and  after 
holding  that  the  words  "and  the  survivor  of  them"  did  not 
import  a  gift,  said :    "Here  the  deposit  was  in  the  joint  names 
of  the  deceased  and  his  sister,  and  the  survivor  of  them,  but 
.subject  to  the  order  of  either.     Having  thus  retained  the 
I>ower  to  draw  out  the  money,  the  deceased  did  not  divest 
himself  of  dominion  and  control  over  the  fund.    He  could 
have  drawn  out  every  dollar  after  the  deposit,  or  at  any  time 
up  to  the  moment  of  his  death,  and  applied  it  in  any  manner 
he  might  have  thought  proper.    It  is  not  contended  that  the 
sister  had  the  least  right  or  interest  in  the  money  before  the 
deposit;  nor  is  it  contended  that  she  acquired  any  interest 
therein  otherwise  than  by  the  supposed  gift  of  the  brother; 
and  the  only  evidence  relied  upon  to  support  the  factum  of 
the  supposed  gift  is  the  form  of  the  entry  in  the  bank-book. 
But,  as  will  be  observed,  there  are  no  terms  in  the  entry  that 
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import  of  themselves  an  actual  present  donation  by  the 
brother  to  the  sister;  and  the  dominion  retained  by  the 
brother  over  the  fund  enabled  him  to  displace  and  utterly 
destroy  all  power  conferred  upon  the  sister  in  respect  to  the 
fund."     The  same  principle  was  afterward  maintained  in 
Gorman  v.  Qorman,  87  Md.  338.    In  Schick  v.  Orote,  42  N. 
J.  Eq.  352;  a  deposit  had  been  made  in  the  following  form: 
^'Bank  for  Savings  in  account  with  August  Grote  and  wife, 
Edvina,  or  either."    The  money  was  the  property  of  Mr. 
Grote,  and  after  his  death  it  was  claimed  in  a  suit  for  the 
same  by  his  wife  that  by  depositing  it  in  this  form  he  had 
made  her  a  gift  of  it.    The  court  held  otherwise,  sajdng: 
^^The  form  of  the  accoimt  in  which  the  deposit  was  made  is 
not  evidence  of  gift  to  the  wife."    In  Noyes  v,  Newburypart 
Sav.  Inst,  164  Mass.  683,  49  Am.  St.  Rep.  484,  it  was  held 
that  a  deposit  by  Annie  M.  Pike,  under  an  account  headed 
''Annie  M.  Pike  and  Mary  L.  Hew^ett,  payable  to  either  or 
the  survivor,"  remained  the  property  of  the  original  depos- 
itor, and  that  after  her  death  her  executors  were  entitled  to 
the  same.    The  cases  cited  by  the  respondent  do  not  contra- 
vene the  rule  held  in  the  above  cases.    In  Mack  v.  Mechanic^ 
etc.  Bank,  50  Hun,  477,  cited  by  him,  there  was  testimony 
before  the  court  tending  to  show  that  after  the  deposit  had 
been  made  the  depositor  came  to  the  bank  with  his  mother, 
and  had  the  account  changed  to  their  joint  names,  and  after- 
ward made  a  gift  of  the  deposit  to  her.    In  Metropolitan  Sam. 
Bank  v.  Murphy,  82  Md.  315,  51  Am.  St.  Rep.  473,  the  only 
question  presented  for  determination  was  the  liability  of  the 
bank  upon  its  contract.    At  the  time  the  deposit  was  made 
there  was  written  at  the  head  of  the  account  in  the  bank- 
book, at  the  request  of  the  depositor,  an  agreement  that  at 
the  death  of  either  the  balance  should  belong  to  the  survivor. 
After  his  death  the  bank  paid  the  balance  to  the  other.     In 
an  action  by  his  executors  against  the  bank  to  recover  the 
deposit,  judgment  was  given  in  favor  of  the  bank  upon  the 
ground  that  in  making  the  payment  to  the  survivor  the  bank 
had  merely  carried  out  its  contract,  and  could  not  be  required 
to  pay  the  same  again. 

The  respondent's  claim  that  Francis  became  vested  with 
Ellen's  title  to  the  deposit  by  virtue  of  his  survivorship  is 
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equally  untenable.  Title  by  survivorship  exists  only  when 
the  estate  is  held  in  joint  ownership,  and,  unless  the  deposit 
was  owned  by  Francis  in  the  lifetime  of  Ellen  jointly  with 
her,  there  was  no  joint  interest  therein  to  which  the  incident 
of  survivorship  could  attach.  We  have  seen  that  she  did  not 
part  with  her  title  to  the  deposit  by  reason  of  the  form  in 
which  it  was  made,  and,  as  the  title  of  Francis  depends  en- 
tirely thereon,  it  is  evident  that  he  had  no  joint  interest  with 
her  in  the  moneys  so  deposited.  Joint  interests  or  estates  are 
Buch  as  are  acquired  at  the  same  time  and  by  the  same  title. 
Section  683  of  the  Civil  Code  declares :  "A  joint  interest  ia 
one  owned  by  several  persons  in  equal  shares  by  a  title  cre- 
ated by  a  single  will  or  transfer,  when  expressly  declared  in 
the  will  or  transfer  to  be  a  joint  tenancy,  or  when  granted  or 
devised  to  executors  or  trustees  as  joint  tenants."  The  propo- 
sition of  the  respondent  that  this  section  applies  only  to  real 
estate  is  without  support.  There  is  no  limitation  of  this  char- 
acter in  the  section,  and,  as  it  is  found  in  the  title  headed 
"Ownership"  and  the  chapter  thereof  which  treats  of  "Inter- 
ests in  Property,"  irrespective  of  its  character,  it  must  be 
held  applicable  to  all  kinds  of  property.  The  money  depos- 
ited by  Ellen  was  up  to  that  time  her  separate  property,  and 
it  cannot  be  said  that  she  then  acquired  any  interest  therein ; 
and,  if  it  could  be  assumed  that  by  reason  of  the  form  in 
which  the  deposit  was  made  Francis  acquired  any  interest 
therein,  it  was  acquired  at  a  diflPerent  time  and  by  a  different 
title  from  that  of  Ellen.  There  was  no  declaration  that  the 
money  should  be  held  in  joint  tenancy,  and  the  words  "pay- 
able to  either"  placed  in  the  account  take  away  the  claim 
of  a  joint  interest.  In  Oorman  v.  Oorman,  mipra,  the  entry 
of  the  deposit  made  in  the  book  was  "Theresa  McConnell  and 
her  niece,  Maggie  S.  Gorman,  joint  owners;  payable  to  the 
order  of  either  or  the  survivor."  The  money  was  the  individ- 
tud  property  of  Theresa,  and  the  account  was  changed  upon 
the  books  of  the  bank  into  this  form  at  her  request,  and  the 
entry  was  signed  by  her  and  Miss  Gorman.  The  court  held 
that,  although  the  words  "joint  owners"  were  employed,  the 
deposit  did  not  become  the  joint  property  of  both.  In  Taylor 
V,  Henry,  supra,  the  court  refused  to  sustain  the  claim  of  the 
sister  by  virtue  of  her  survivorship  upon  the  ground  that  the 
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gift  was  not  perfect  and  irrevocable  during  the  life  of  the 
donor.  The  same  role  was  observed  in  WhaUn  v.  MilhoUand, 
89  Md.  199. 

The  respondent  further  urges  that  upon  the  deposit  in  the 
bank  the  money  became  the  property  of  the  bank,  and  that 
by  virtue  of  the  transaction  then  effected  a  chose  in  action  n^ 
suited  wherein  a  joint  liability  was  created  on  the  part  of  the 
bank  in  favor  of  Ellen  and  her  husband,  which,  upon  the 
death  of  Ellen,  survived  to  the  husband,  and  in  support  of 
this  proposition  cites  section  1431  of  the  Civil  Code,  which 
provides  that  a  right  created  in  favor  of  several  persons  is 
presiuned  to  be  joint  and  not  several,  and  that  this  presump- 
tion can  be  overcome  only  by  express  words  to  the  contrary. 
This  provision  has  reference,  however,  merely  to  the  relation 
between  the  parties  in  whose  favor  the  right  is  created,  and 
the  party  against  whom  it  is  created.    It  is  correlative  to  the 
obligation  incurred  by  the  party  against  whom  the  right 
exists,    but    does    not    purport    to    determine    the     in- 
terest   of   the    parties   in    whose    favor    the    right    exists 
as    between    themselves.    As    Ellen    did    not    divest    her- 
self of  her  property  in  the  money  by  the  form  in  which 
she  made  the  deposit,  she  retained  the  same  interest  in  this 
property  represented  by  the  chose  in  action  or  right  resulting 
from  the  obligation  thereby  assumed  by  the  bank.    Her  hus- 
band acquired  no  right  to  the  money  which  he  might  obtain 
upon  this  chose  in  action  as  against  her.   While  the  bank 
would  have  been  authorized  to  pay  all  or  any  portion  of  it  to 
him  in  her  lifetime,  he  could  have  been  compelled  to  account 
to  her  for  what  he  might  thus  receive;  and  in  an  action 
against  the  bank  wherein  the  claim  of  each  is  presented  for 
adjudication  the  court  is  authorized  to  render  a  judgment 
according  to  their  respective  rights.    The  right  of  action  on  a 
bond  held  by  two  joint  obligees,  or  on  a  promise  for  the  pay- 
ment of  money  to  two  joint  promises,  vests  in  the  death  of 
one  in  the  survivor  (1  Parsons  on  Contracts,  31) ;  but  the 
right  of  the  deceased  obligee  or  promisee  is  not  extinguished 
by  his  death.  The  survivor  will  hold  the  security  and  the  pro- 
ceeds as  trustee  to  the  extent  of  the  interest  of  the  deceased 
joint  obligee  or  promisee  in  the  debt  or  fund,  and,  if  the  sur- 
vivor had  no  interest  in  the  fund,  he  will  hold  the  whole 
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thereof  for  the  benefit  of  the  estate  of  the  deceased.  (Mul- 
cahey  v.  Emigrant  etc.  Sav.  Bank,  89  N.  Y.  435.)  Mr.  Free- 
man, in  his  treatise  on  Cotenancy  and  Partition,  says  in  sec- 
tion 16 :  "The  loan  of  money,  for  which  a  mortgage  is  given, 
is  not  regarded  as  a  transaction  which  would  ordinarily  raise 
the  presumption  that  the  parties  thereby  intended  to  create 
a  joint  ownership  in  the  thing  lent  with  the  benefit  of  sur- 
vivorship." In  Bhke  v.  Sanborn,  8  Gray,  154,  an  action  to 
foreclose  a  mortgage  given  to  four  persons  to  secure  a  note 
payable  to  them  was  held  to  be  properly  maintained  by  the 
survivors,  but  the  court  said :  "If  the  conditional  judgment 
is  discharged  by  payment,  they  will,  of  course,  be  answerable 
over  to  the  administrator  of  the  deceased  mortgagee  for  one- 
fourth  of  the  note;  if  the  mortgage  is  foreclosed,  they  will 
hold  the  land  in  trust  for  all  concerned  in  the  mortgage." 
(See,  also,  Burnett  v.  Pratt,  22  Pick.  556;  Story's  Equity 
Jurisprudence,  sec.  1206;  Bliss  on  Code  Pleading,  3d  ed.,  sec. 
62.)  Coimsel  for  respondent  cites  in  support  of  his  claim 
Sanford  v.  Sanford,  45  N.  Y.  723,  where  the  husband  loaned 
certain  money  and  received  therefor  a  promissory  note  pay- 
able to  himself  and  his  wife,  and  in  which  it  is  said  in  the 
opinion :  "Taking  this  note  in  the  name  of  himself  and  wife 
shows  that  the  husband  intended  thereby  to  give  it  to  her  in 
case  she  survived  him,  and  a  delivery  to  her  was  unneces- 
sary to  perfect  the  gift."  But  we  are  compelled  to  coincide 
with  Judge  Redfield,  who,  in  commenting  upon  this  in 
Matter  of  Ward,  2  Redf.  251,  said  that  this  language  "seems 
to  run  directly  counter  to  all  settled  notions  of  the  law  in 
respect  to  such  gifts,  and  seems  not  to  have  been  fortified 
by  the  learned  judge  who  delivered  that  opinion  by  any  au- 
thority." The  language  above  quoted  is  to  be  regarded 
rather  as  dictum  than  as  authority,  since,  after  stating  that 
the  note  belonged  to  the  wife  as  the  survivor,  it  held  for 
other  reasons  thai  the  maker  owed  it  to  the  estate  of  the 
husband,  and  not  to  the  wife,  and  reversed  a  judgment  in 
her  favor,  upon  the  ground  that  she  was  not  the  real  party 
in  interest. 

We  hold,  therefore,  that  Francis  Denigan  had  no  interest 
in  the  deposit  during  the  lifetime  of  his  wife,  and  did  not 
upon  her  death  become  vested  with  any  interest  therein  as 
against  the  claim  of  her  administrator,  and  that,  as  the 
evidence  incorporated  in  the  bill  of  exceptions  would  not 
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have  authorized  a  judgment  in  favor  of  the  plaintiff^  the 
court  erred  in  setting  aside  its  decision. 

The  order  granting  a  new  trial  is  reversed. 

GarouttCi  J.,  and  Van  Dyke,  J.,  concurred* 


[6a6.  No.  766.    In  Bank.— December  12,  1899.] 

LILLIAN  MAY  BROUSE,  Executrix,  etc.,  Petitioner,  v.  J. 
K.  LAW,  Judge  of  the  Superior  Court  of  Merced 
County,  Respondent 

EsTAns  or  Dbcbasbd  Pkbsons— Noiicb  to  Cbxditob»— Powkb  or 
JuDGB  TO  DBSiQiTAn  NiwspAFBi— FcNonoir  of  AoiCnaSTRATOB. — 
In  an  order  for  the  publication  of  notice  to  the  creditore  of  a  de- 
ceased person,  the  superior  court  has  no  power  to  designate  any 
newspaper  published  in  the  county,  but  his  power  of  designatioa 
of  a  newspaper  is  limited  to  the  case  where  no  newspaper  is  pub- 
lished in  the  county.  The  publication  of  the  notice  in  some  news- 
paper published  in  the  county,  or  of  any  additional  notice  ordered 
published  therein,  is  a  function  to  be  performed  by  the  ezeeaior 
or  administrator. 

Id. — ^PowEB  TO  Adjudge  Question  or  Dub  PunucATioir.— The  power  of 
the  court  to  examine  the  character  of  the  notice  that  has  been 
published,  and  to  adjudge  whether  or  not  due  publication  has  been 
made,  and  to  refuse  to  adjudge  due  pubUcation  if  it  was  not  suf- 
ficient, does  not  involve  the  power  to  designate  in  the  original  order 
the  newspaper  in  which  the  notice  is  to  be  published. 

WRIT  of  review  from  the  Supreme  Court  to  annul  an 
order  of  the  Superior  Court  of  Merced  County,  in  so  far  as 
designating  a  newspaper  for  the  publication  of  notice  to  the 
creditors  of  a  deceased  person.    J.  K.  Law,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  F.  Peck,  for  Petitioner. 

T.  C.  Law,  for  Respondent 

HARRISON,  J- — ^After  the  superior  court  of  Merced 
county  had  admitted  to  probate  the  last  will  and  testanient 
of  Augustine  Smith,  deceased,  and  had  issued  letters  testa- 
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mentary  thereon  to  the  petitioner,  it  made  the  following 
order: 

"It  is  ordered  that  notice  to  the  creditors  of  Augustine 
Smith,  deceased,  requiring  all  persons  having  claims  against 
said  deceased  to  exhibit  them  with  the  necessary  vouchers  to 
Lillian  M.  Brouse,  executrix  of  the  last  will  and  testament  of 
Augustine  Smith,  deceased,  at  her  residence  or  place  of  busi- 
ness, to  be  specified  in  said  notice,  be  given  by  said  executrix 
by  publication  in  'The  Merced  Express,'  a  newspaper  printed 
and  published  in  Merced  county,  state  of  California,  once  a 
week  for  four  successive  weeks. 
"Done  in  open  court  this  9th  day  of  November,  1899. 

"J.  K.  LAW, 
"Judge  of  the  Superior  Court  of  Merced  County,  State  of 
California.'' 

The  executrix  has  petitioned  this  court  for  a  writ  of  review 
of  said  order  upon  the  ground  that  the  superior  court  had  no 
jurisdiction  to  designate  the  newspaper  in  which  she  should 
publish  the  notice  to  the  creditors  of  the  deceased,  and  upon 
her  petition  the  writ  was  issued  and  return  made  showing 
that  the  above  order  was  made. 

Section  1490  of  the  Code  of  Civil  Procedure  declares  as 
follows :  "Every  executor  or  administrator  must,  immediately 
after  his  appointment,  cause  to  be  published  in  some  news- 
paper of  the  county,  if  there  be  one — ^if  not,  then  in  such 
newspaper  as  may  be  designated  by  the  court — a  notice  to 
the  creditors  of  the  decedent,  requiring  all  persons  having 
claims  against  him  to  exhibit  them,  with  the  necessary 
vouchers,  to  the  executor  or  administrator,  at  the  place  of  his 
residence  or  business,  to  be  specified  in  the  notice;  such  notice 
must  be  published  as  often  as  the  judge  or  court  shall  direct, 
but  not  less  than  once  a  week  for  four  weeks;  the  court  or 
judge  may  also  direct  additional  notice  by  publication  or 
posting." 

The  publication  of  this  notice  is  a  function  which  the 
statute  declares  shall  be  performed  by  the  executor  and  ad- 
ministrator,  and,  like  any  other  duty  imposed  upon  that  of- 
ficer, unless  some  restriction  is  placed  upon  him,  the  manner 
and  mode  of  its  performance  is  in  the  first  instance  to  be  de- 
termined by  him.    The  provision  that  if  there  is  uo  news- 
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the  oompenMtion  of  its  own  reporter  tlMrennder,  is  not  fadng  tke 
salary  of  a  county  officer,  but  is  adjusting  oompensation  fc»r  ser- 
vices of  a  ministerial  officer  of  the  court,  and  in  so  doing  acts  not  in 
a  iegislative,  but  in  a  judicial  capacity. 

Id. — ^Uif CONSTITUTIONAL  Amendmrnt  OF  1885— REPEAL. — The  amend- 
ment of  1885  to  section  274  of  the  Code  of  Civil  Procedure  autlior- 
ising  the  court  to  order  pajn  ent  of  a  monthly  salary  of  an  official 
reporter  out  of  the  treasury  is  unconstitutional  and  invalid  for 
any  purpose,  and  cannot  operate  as  a  repeal  of  the  amendment  of 
1880. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion. 

I.  J.  Truman,  Jr.,  and  J.  H.  Dickinson,  for  Appellant. 

George  D.  Collins,  for  Respondent 

CHIPMAN,  C. — Appeal  from  a  judgment  for  a  per- 
emptory writ  of  mandate  ordering  appellant  to  pay  plaintiff 
one  hundred  and  seventeen  dollars  for  services  as  the  r^u- 
lar  phonographic  reporter  in  Department  12  of  the  superior 
court  in  and  for  the  city  and  county  of  San  Franciaoo. 

Plaintiff  was  duly  appointed  the  phonographic  reporter  of 
the  above-named  court;  he  performed  services  as  such,  under 
order  of  the  court,  in  certain  felony  cases  and  transcribed  the 
testimony,  the  value  of  which  services  was  found  to  bo  the 
above  amount.  Thereafter,  to  wit,  on  April  8, 1899,  he  served 
upon  defendant  an  order  of  the  court  duly  given  and  made, 
accompanied  by  a  certificate  of  said  services  and  their  value, 
directing  defendant  to  pay  the  said  amount,  which  defendant 
refused  to  do.  The  matter  was  heard  before  Judge  Carroll 
Cook,  who  gave  judgment  for  plaintiff  and  ordered  the  writ 
to  issue,  commanding  defendant  to  pay  plaintiff  the  amount 
claimed,  "out  of  the  treasury  of  the  said  city  and  county  of 
San  Francisco." 

Appellant  attacks  the  judgment  upon  the  following 
grounds:  1.  By  demurrer,  for  insufficiency  of  the  com- 
plaint; 2.  Section  274  of  the  Code  of  Civil  Procedure,  as 
passed  in  1880,  is  unconstitutional ;  3.  The  order  appointing 
plaintiff  as  the  regular  official  reporter  of  the  court  is  void, 
as  the  power  to  appoint  was  taken  away  from  the  court  by  the 
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act  of  March  21,  1885  (Stats.  1885,  p.  218),  amending  said 
section  274;  4.  The  order  of  April  8, 1899,  was  not  audited 
by  the  auditor  of  the  city  and  county ;  5.  The  order  did  not 
designate  the  fund  out  of  which  payment  shotdd  be  made ; 
6.  There  was  no  money  in  the  treasury  because  the  fund 
out  of  which  payment  could  be  made  was  exhausted. 

1.  The  point  upon  demurrer  is  that  the  petition  does  not 
state  that  there  was  money  to  pay  the  order,  or  that  the 
treasurer  had  the  ability  to  comply  with  the  writ.  (Citing 
Redding  v.  Bell,  4  Cal.  333.) 

There  was  no  duty  put  upon  appellant,  as  treasurer,  to  pay 
the  order  unless  he  had  funds  in  his  control  applicable  to 
that  purpose,  and  whether  he  had  the  ability  to  comply  with 
the  order  ought  to  have  been  shown.  The  rules  of  pleading 
in  seeking  the  extraordinary  aid  of  mandamus  require  the 
petitioner  to  show  a  clear  prima  facie  case  to  warrant  the  al- 
ternative writ.  There  should  be  sufficient  facts  stated  in  the 
petition  to  show  that  the  defendant  is  under  legal  obligation 
or  duty  to  perform  the  required  act.  (High's  Extraordinary 
Legal  Remedies,  sees.  449,  450;  Wood  on  Mandamus,  18; 
Redding  v.  Bell,  supra.)  The  complaint  failed  to  allege 
that  there  was  any  fund  out  of  which  plaintifip  could  be  paid, 
and  was,  therefore,  insufficient.  The  defendant,  however, 
alleged  in  his  answer  that  there  were  no  funds  in  the  treasury 
out  of  which  he  could  pay  plaintifiF ;  but  at  the  trial  defendant 
admitted  that  there  were  funds  in  the  treasury  to  the  credit  of 
the  general  fund  greatly  in  excess  of  plaintiff's  claim,  and  no 
objection  was  then  made  to  evidence  being  introduced  upon 
that  point,  and  no  objection  is  now  made  to  the  findings  of 
the  amount  of  money  in  the  treasury  to  the  credit  of  that 
fund.  The  cause  was  tried  by  both  parties  upon  the  theory 
that  the  condition  of  the  various  funds  was  an  issue  in  the 
case,  and  no  objections  to  the  findings  are  now  urged  as  to  the 
facts  found  touching  the  amounts  to  the  credit  of  those  funds. 
Under  such  circumstances,  we  do  not  think  that  the  judg- 
ment should  be  reversed  for  the  failure  to  allege  that  there 
was  money  in  the  treasury  out  of  which  plaintiff  could  have 
been  paid. 

2.  It  was  not  necessary  to  the  payment  of  the  claim  that 
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it  should  have  been  presented  to  the  auditor.  {Ex  parte  Reis, 
64  Cal.  233.  See,  also,  Boys  etc.  Aid  Soc.  v.  Reis,  71  Cal. 
627;  McAllister  v.  Hamlin,  83  Cal.  363.) 

3.  Nor  was  it  necessary  to  the  validity  of  the  order  of  the 
court  that  it  should  have  designated  the  fund  out  of  which 
to  make  payment.  The  code  directs  the  payment  to  be  made 
"out  of  the  treasury  of  the  county  in  which  the  case  is  tried, 
upon  the  order  of  the  court."  The  duty  is  devolved  upon  the 
court,  after  having  fixed  the  compensation  to  be  paid,  to 
make  the  order  upon  the  treasury  of  the  county.    It  is  made 

the  duty  of  the  treasurer  to  "receive  and  safely  keep all 

moneys  belonging  to   ....   the  treasury."     (Consolidation 
Act,  sec.  79.)    The  term  "treasury"  includes  all  the  moneys 
of  the  municipality  under  the  control  of  the  treasurer, 
whether  belonging  to  a  designated  fund  or  not.    The  act  de- 
clares that  "the  general  fund  consists  of  all  moneys  in  the 
treasury  not  designated  and  set  apart  to  a  specified  use,  and 
of  the  overplus  of  any  special  fund  remaining  after  the  sat- 
isfaction of  all  demands  upon  it."  (Consolidation  Act,  sec- 
76.)    If  there  were  no  other  specially  designated  funds,  the 
general  fund  would  constitute  the  treasury.    Section  71  pro- 
vides that  "the  general  fund  shall  be  applied  and  used  for 
the  payment  of  all  sums  authorized  by  law  to  be  paid  out  of 
the  general  fund  and  not  otherwise  provided  for  in  this  act.*' 
The  order  of  the  court  upon  the  treasury,  therefore,  was  an 
order  for  payment  out  of  the  general  fund.    The  fact  that  a 
fund  had  been  designated  for  the  payment  of  phonographic 
reporters  could  not  in  any  way  affect  the  provisions  of  section 
274  of  the  Code  of  Civil  Procedure  (amendment  of  1880), 
by  which  it  became  the  duty  of  the  court  to  make  the  order 
upon  the  treasury.    The  board  of  supervisors  could  not  defeat 
the  law  by  creating  a  special  fund  which  might  be  inade- 
quate to  meet  the  payment  of  such  claims  as  this,  or,  indeed, 
might  be  so  limited  as  to  seriously  affect  the  administration  of 
justice  by  the  courts.    {San  Francisco  v.  Broderick,  111  Cal. 
302.)    The  evidence  is,  and  the  court  found,  that  when  the 
order    was    presented      the      special      fund     to     which 
moneyi  had  been  transferred  for  payment  of  such  claims, 
was  exhausted,  but  there  remained  unappropriated,  in  the 
general  fund,  two  hundred  and  five  thousand  seven  hundred 
and  fifty-seven  dollars  and  forty-two  cents.    We  think  thia 
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fund  was  applicable  to  the  payment  of  the  order  of  the 
court.    (Ex  parte  Reis,  supra,  and  other  cases  cited  supra,) 

4.  The  principal  point  relied  upon  is  the  unconstitution- 
ality of  section  274  of  the  Code  of  Civil  Procedure,  as  it  was 
enacted  by  the  act  of  April  1,  1880  (Stats.  1880,  p.  63,  at  p. 
99),  which  reads:  "In  criminal  cases,  when  the  testimony 
has  been  taken  down  or  transcribed  upon  the  order  of  the 
court,  the  fees  of  the  reporter  shall  be  certified  by  the  court, 
and  paid  out  of  the  treasury  of  the  county,  or  city  and 
county,  in  which  the  case  is  tried,  upon  the  order  of  the" 
court.'*  This  section  was  amended  by  act  of  March  21, 1885 
(Stats.  1885,  p.  218),  in  which  it  was  undertaken  to  make 
the  reporter  a  salaried  officer  of  the  court  and  to  give  the 
judge  of  the  court  the  power  to  fix  the  monthly  salary. 

The  amendment  of  1885  was  in  some  particulars  held  to  be 
unconstitutional,  and  appellant  contends  in  all  other  partic- 
ulars it  must  stand  and  therefore  works  the  repeal  of  the 
section  as  it  stood  in  1880.   Just  what  eflfect  this  contention, 
if  sound,  would  have  upon  the  case  here  need  not  be  con- 
sidered, for  we  are  clearly  of  the  opinion  that  the  amend- 
ment of  1885  has  no  longer  a  foot  to  stand  upon.  (Smith  v, 
Strother,  68  Cal.  194;  James  v,  McCann,  93  Cal.  513;  Tay- 
lor V  McConigle,  120  Cal.  123.  See,  also,  Los  Angeles  v.  Pom- 
eroy,  124  Cal.  597.)  We  do  not  think  the  section  as  amended 
is  susceptible  of  division  so  as  to  preserve  the  portion  not 
distinctly  held  to  be  unconstitutional,  and  the  court  has  so 
intimated  in  the  cases  supra.    We  must  deal  alone  with  the 
section  as  amended  in  1880.     (Los  Angeles  v,  Pomeroy, 
9upra,)  It  is  attacked  as  violative  of  section  1,  article  III,  of 
the  constitution,  as  conferring  legislative  power  upon  the 
judicial  department  of- government.    The  court  has  frequent- 
ly had  this  section  of  the  code  before  it,  and  has  found  in  it 
authority  both  to  appoint  a  reporter  and  fiix  his  compensa- 
tion for  services  rendered  and  order  payment  either  by  one 
or  both  of  the  parties,  if  in  a  civil  action,  or  by  giving  an 
order  on  the  treasmry  of  the  county  if  in  a  criminal  case.  Afi 
to  the  latter  class  of  cases  see  Ez  parte  Reis,  supra;  People  v, 
Lan  Me,  49  Cal.  353;  McAllister  v.  Hamlin,  supra.    As  to 
civil  cases  see  Rhodes  v.  Spencer,  68  Cal.  199;  Barkly  v. 
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Copeland,  86  Cal.  493;  James  v.  McCann,  supra;  Taylor  r. 
McConigle,  tmpra;  Los  Angeles  v.  Pomeroy,  supra. 

It  is  not  reasonable  to  suppose  that  the  court  of  last  resort 
in  all  these  cases  unwittingly  lent  its  aid  to  the  enforcement 
of  statutes  which  violated  the  constitution.  It  is  more  reas- 
onable to  assume  that  the  court  treated  the  statutes  as  con- 
stitutional. However  this  may  be,  we  think  the  question  here 
presented  has  been  directly  passed  upon,  as  will  be  noticed 
later. 

Substantially  the  same  legislation  was  put  in  force  as  early 
as  1861  (Stats.  1861,  p.  497),  and  has  been  in  force  ever 
since.  The  section  of  the  constitution  of  1849  is  identical 
with  the  section  of  the  constitution  of  1879  relied  upon. 
While  perhaps  not  conclusive,  the  fact  that  the  courts  have 
exercised  the  power  under  the  old  and  new  constitutions  for 
nearly  forty  years  gives  a  practical  construction  of  these  in- 
struments which  ought  to  have  great  weight  in  determining 
the  question,  if  any  doubt  exists.  (Cooley's  Constitutional 
Limitations,  81  et  seq.) 

Some  of  the  various  statutes  which  have  been  passed  on 
this  subject  will  be  found  in  the  opinions  of  Justices  Mc- 
Kinstry  and  Thornton  in  Ex  parte  Reis,  supra,  and  need  not 
be  recapitulated  here. 

The  official  or  phonographic  reporters  of  superior  courts 
are  authorized  to  be  appointed  by  the  judge  or  judges  of  such 
courts  under  part  I  of  the  Code  of  Civil  Procedure,  sections 
268-74,  as  the  law  was  enacted  April  1, 1880  (Stata.  1880,  p. 
63;  see  pp.  97-99).  The  compensation  to  be  paid  reporters, 
except  where  otherwise  provided  by  the  County  Government 
Act  of  April  1, 1897  (Stats.  1897,  p.  452),  is  regulated  under 
the  amendment  of  1880. 

As  to  the  city  and  county  of  San  Francisco,  and  the  coun- 
ties of  certain  sixteen  other  classes,  the  County  Government 
Act  makes  no  provision  whatever  for  appointing  or  fixing  the 
compensation  of  court  reporters.  In  all  these  the  act  of  1880 
apparently  is  the  only  law  in  force.  In  some  of  the  other 
classes  the  County  Government  Act  gives  the  judges  the 
power  to  appoint,  but  the  act  fixes  the  compensation  by  a 
monthly  salary  in  some  cases  and  by  per  diem  in  others; 
but  in  four  of  these  counties  the  provision  is  that  the  reporter 
**shall  receive  as  compensation  such  fees  as  are  now  allowed 
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by  law."  In  classes  48  and  49  the  County  Government  Act 
makes  a  provision  still  different  from  all  the  others,  by  which 
in  certain  cases  the  boards  of  supervisors  may  fix  the  com* 
pensation. 

The  utter  lack  of  uniformity  in  the  law  in  providing  for 
tlie  appointment  of  reporters  and  fixing  their  compensation 
show:*  that  the  legislature  has  regarded  these  persons  as  a 
part  of  ihf  mac  hincry  of  the  courts  rather  than  as  ofiicers  of 
governmnit  in  any  sense.  As  exprersed  by  Mr.  Justice 
Thornton,  in  Ez  parte  Reis,  supra:  "In  view  of  the  law-mak- 
ing power,  these  reporters  were  regarded  as  ofikial  adjuncts 
of  the  courts  of  justice,''  or  as  "ministerial  officers  of  the 
courts." 

The  reporter  is  not  among  the  enumerated  county  officers 
(Pol.  Code,  see.  4103);  and,  while  the  legislature  could 
create  the  office  of  official  reporter  and  make  it  a  county 
office,  it  has  not  done  so  in  the  city  and  county  of  San  Fran- 
cisco. The  legislature  has  simply  authorized  the  judge  of  the 
court  to  employ  a  person  to  take  down  and  transcribe  short- 
hand notes  of  court  proceedings,  who  shall  be  known  as 
phonographic  reporter  of  the  court.  In  civil  cases  his  duties 
cannot  be  said  to  be  public  in  any  sense;  in  criminal  cases 
they  may  be  so  regarded  in  a  limited  sense,  inasmuch  as  the 
services  are  paid  for  out  of  public  funds;  but  rendering 
services  for  the  public  does  not  of  itself  make  him  a  public 
officer.  We  do  not  think  that  the  fixing  of  the  salary  of  a 
person  who  performs  some  service  for  the  public,  nor  the  fact 
that  such  person  is  required  to  take  an  oath  that  he  will  faith- 
fully discharge  his  duties,  would  necessarily  make  such  per- 
son a  public  officer  or  his  employment  an  office. 

The  provisions  of  section  869  of  the  Penal  Code  confer 
powers  upon  the  magistrate  similar  to  those  found  in  section. 
274  of  the  Code  of  Civil  Procedure.  In  McAllister  v.  Hamlin, 
stipra,  section  869  was  held  to  be  constitutional  and  was  also 
held  that  the  magistrate,  in  fixing  the  compensation  of  the 
reporter  acts  in  a  judicial  and  not  in  a  legislative  capacity. 

The  amendment  of  section  274  of  the  Code  of  Civil  Pro- 
cedure by  the  act  of  1885,  was  held  unconstitutional  in  the 
case  of  Smith  v.  Strother,  supra,  for  the  reason  that  the  adt 
undertook  to  confer  powers  upon  the  fudge  which  were 
legislative  in  their  nature  and  could  not  be  delegated—-' 
CXXVII.  Cal.— 11 
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namely,  to  fix  the  monthly  salary  of  the  reporter  for  future 
services  to  be  rendered.  The  court  said:  "The  act  of  1885, 
amending  section  274  of  the  Code  of  Civil  Procedure,  is  dif- 
ferent from  the  section  as  it  stood  before  amended.  Under 
the  section  as  it  stood  before  it  was  amended,  the  amount  to 
be  paid  the  reporter  was  fixed  on  valuation  of  the  service? 
rendered  by  the  court  or  judge  after  they  have  been  rendered. 
The  court  or  judge  under  that  section  acted  on  a  case  which 
had  transpired  before  any  action  was  taken.  The  difference 
between  the  two  is  plain  and  palpable."  The  court  disclaimed 
any  intention  to  decide  that  the  mode  provided  under  the  act 
of  1880  is  constitutional.  We  think,  however,  that  upon  the 
authority  of  McAllister  v.  Hamlin,  supra,  we  must  hold  the 
act  to  be  constitutional. 

It  is  advised  that  the  judgment  be  affirmed. 

Cooper,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.     Harrison,  J.,  Garoutto,  J.,  Van  Dyke,  J. 


[8.  F.  No.  1766.    Departmeat  Two.-— December  13,  1989.] 

JOHN  S.  CONNICK,  Respondent,  v.  CHARLES  W.  HH^L 
and  MARY  M.  HILL,  Appellants. 

Vaoatino  Sale  under  Fobbglosubs — Separate  Offer  of  Parcel-^ 
Sale  en  Masse. — ^A  sale  under  the  foreclosure  of  a  mortgage  by  a 
commissioner  appointed  bj  the  court,  without  direction  as  to  the 
manner  of  sale,  cannot  be  vacated  on  the  ground  of  the  sale  of  sep- 
arate parcels  en  mas9e,  where  it  appears  that  the  commissioner  had 
complied  with  the  request  of  the  mortgagor  to  offer  them  each  for 
sale  saparately,  and  had  received  no  separate  bids,  and  thereupon 
sold  the  same  en  masse  for  a  sum  sufficient  to  satisfy  the  judg- 
ment. 

Id. — iNSUFFicncNT  Showing. — An  affidavit  to  set  aside  a  commissioner'a 
sale  under  foreclosure  for  selling  certain  parcels  en  tna^ee  which 
had  been  separately  offered  for  sale  without  a  bid,  4:nd  for  refin- 
ing to  reotter  in  parcels,  or  to  postpone  ttie  sale,  whidi  does  not 
show  that  the  parcels  in  question  were  "known  lots  or  parcels,"  is 
insufficient. 

Id. — ^Refusal  to  Sell  in  "Combinations  of  i:*ARCEL8" — Statement  or 
Ground — Conflictino  Evidence. — ^When  no  such  ground  for  set- 
ting aside  the  sale  as  a  refusal  of  the  commissioner  to  sell  in  "com- 
binations of  parcels*'  was  stated  in  t^e  notice  of  motion,  or  in  the 
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opening  affldaTii>  and  the  court  found  upon  oonflioting  evidence 
that  no  request  for  such  sale  was  made,  it  must  be  presumed  that 
the  finding  is  correct^  and  such  ground^  even  if  otherwise  tenable, 
must  fail. 

Id. — JsASEquAor  of  Peios— Fnn>nra  as  to  Valub. — ^Inadequacy  of 
price  is  not  a  suffldent  ground  for  setting  aside  a  judicial  sale  under 
our  practice,  the  judgment  debtor  being  allowed  to  redeem  from  the 
sale.  The  sale  certainly  cannot  be  disturbed  where  the  court  found, 
under  conflicting  eridence,  that  the  full  yalue  of  the  property  sold 
was  less  than  the  total  jmrchase  price. 

Id.— RETuaAL  to  Pobtfonk  Sal»— Dibobbiion.— It  is  not  an  abuse  of 
discretion  for  the  commissioner  to  refuse  to  postpone  the  sale, 
where  no  reason  appears  why  the  sale  should  have  been  post- 
poned. 

APPEAL  from  an  order  of  the  Superior  Court  of  Hum- 
boldt County  refusing  to  set  aside  a  sale  under  a  decree  of 
foreclosure  of  a  mortgage.    O.  W.  Hunteri  Judge. 

The  fads  are  stated  in  the  opinion. 

J.  W.  Turner,  for  Appellants. 

Gregor  &  Connick,  for  Respondent 

COOPER,  C. — ^This  is  an  appeal  from  an  order  made  by 
the  superior  court  of  Humboldt  county  refusing  to  set  aside 
a  sale  made  under  foreclosure. 

The  plaintiff  had  regularly  obtained  a  judgment  and  de- 
cree of  foreclosure  against  defendants  and  others,  and  the 
court  in  the  decree  appointed  one  Belcher  a  commissioner  for 
the  purpose  of  making  the  sale.  No  directions  were  given 
in  the  decree  as  to  the  manner  in  which  the  property  should 
be  sold.  The  tract  of  land  as  a  whole  consisted  of  one  body 
of  thirteen  hundred  and  forty  acres.  The  commissioner, 
after  receiving  the  order  of  sale,  gave  due  and  proper  notice 
that  on  the  seventh  day  of  June,  1898,  the  said  lands  and 
premises  would  be  sold  in  pursuance  of  the  decree  and  order 
at  public  auction  to  the  highest  bidder,  at  the  courthouse 
door,  in  the  city  of  Eureka,  at  10  o'clock  A.  M.  of  said  day. 
At  the  time  and  place  of  sale  the  defendant  Charles  W.  Hill, 
who  was  one  of  the  judgment  debtors,  requested  and  directed 
the  commissioner  to  offer  the  said  lands  for  sale  in  sixty-three 
separate  parcels.  The  commissioner  complied  with  the  re- 
qiMst  and  offered  the  lands  in  the  different  parcels.    He  re- 
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ceived  no  bid  for  either  of  the  first  forty-one  parcels^  but  the 
parcels  from  forty-two  to  sixty-three,  inclusive,  were  sold  to 
different  bidders,  and  no  complaint  is  made  as  to  sale  of  any 
of  these  parcels  other  than  the  first  forty-one.  After  the  peroeli 
from  forty-two  to  sixty-three  had  been  sold,  the  commissioner 
again  offered  the  first  forty-one  lots  or  parcels  for  sale  as  a 
whole.  The  judgment  debtor  requested  the  oommissioner  to 
again  offer  the  forty-one  parcels  separately,  which  request 
was  refused.  He  then  asked  the  commissioner  to  postpone  the 
sale,  which  the  commissioner  refused  to  do.  The  first  forty- 
one  parcels  were  then  offered  as  a  whole  in  one  lot  and  sold 
to  plaintiff  for  the  sum  of  ten  thousand  four  hundred  and 
thirty  dollars,  which  was  about  the  balance  due  him  after 
first  applying  the  proceeds  of  the  sales  of  the  lots  other  than 
the  forty-one.  The  appellants  gave  due  notice  that  they 
would  move  the  superior  court  to  set  aside  the  sale  to  plaintiff 
upon  several  different  grounds. 

It  is  claimed  that  the  sale  of  the  forty-one  lots  or  parcels 
as  a  whole  and  in  one  parcel  was  an  irregularity  for  which 
the  sale  should  be  set  aside.  We  do  not  think  so.  The  com- 
missioner had  complied  with  the  request  of  appellant,  and, 
without  regard  to  the  question  as  to  whether  or  not  the  forty- 
one  parcels  were  "separate  known  parcels,"  had  offered  them 
for  sale  separately  and  received  no  bids.  After  the  other  par- 
cels had  been  sold  the  appellants  claim  that  they  had  the 
right  to  have  him  repeat  what  he  had  just  done  and 
again  offer  the  parcels  separately.  If  they  had  the  right  to 
have  him  again  offer  the  parcels  the  second  time  at  the  same 
sale  and  before  the  same  bidders,  why  not  a  third  or  a  fourth? 
He  had  obeyed  the  dictates  of  the  appellants  to  the  letter, 
and  after  receiving  no  bids  then  did  what  he  had  a  right  to  do 
under  the  circumstances— offered  the  property  in  a  lump  and 
received  a  bid  sufficient  to  satisfy  the  judgment.  He  was  not 
required  to  go  through  the  idle  ceremony  of  again  offering 
the  parcels  separately.  It  is  now  the  settled  rule  in  this  state 
that  whenever  separate  known  parcels  of  land  are  offered  for 
sale  separately  in  foreclosure  proceedings,  and  no  offer  or  bid 
made  for  either  parcel,  then  the  property  may  be  offered 
and  sold  in  one  parcel.  {Marston  v.  White,  91  Cal.  40; 
Hihernia  etc,  Soe.  v.  Behnke,  121  Cal.  341.)    The  same  rvdt 
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is  laid  down  by  the  supreme  court  of  the  United  States 
{White  V,  Crow,  110  U.  S.  190.)  The  rule  is  to  consider 
every  sale  made  by  an  officer  of  court  under  the  mandate 
thereof  as  final.  {Hopkins  v.  Wiard,  72  Cal.  262.)  When  a 
party  comes  into  court  and  asks  to  set  aside  a  sale  the  burden 
is  upon  him  to  show  such  an  irregularity  or  material  de- 
parture from  the  statute  as  will  justify  the  court  in  setting 
it  aside.  It  is  provided  in  the  (Code  Civ.  Proc.,  sec.  694) : 
''The  judgment  debtor,  if  present  at  the  sale,  may  also  di- 
rect the  order  in  which  property,  real  or  personal,  shall  be 
sold,  when  such  property  consists  of  several  known  lots  or 
parcels.'' 

It  nowhere  appears  in  the  affidavits  or  record  that  the 
forty-one  lots  were  "known  lots  or  parcels."  It  does  appear 
that  the  appellant  requested  the  sale  of  forty-one  different 
descriptions,  but  it  does  not  follow  that  these  forty-one  dif- 
ferent descriptions  were  forty-one  different  known  lots  or 
parcel.  They  may  have  all  constituted  one  known  lot  or 
parcel.  In  a  motion  to  set  aside  a  sale  on  this  ground  it 
must  be  made  clearly  to  appear  that  the  land  consisted  of 
several  "known  lots  or  parcels." 

It  is  said  the  commissioner  should  have  offered  the  lots  in 
"combinations  of  parcels."  If  the  law  were  such  that  ap- 
pellants could  require  the  property  to  be  sold  in  combinations 
of  parcels,  the  number  of  which  might  be  infinite,  there  was 
a  square  conflict  of  evidence  as  to  whether  or  not  any  request 
was  made  of  the  commissioner  to  offer  the  lots  in  such  man- 
ner. We  must  presume  in  favor  of  the  order  of  the  court 
belowy  made  upon  conflicting  testimony,  that  no  such  request 
was  made.  Particularly  is  this  so  when  no  such  ground  is 
stated  in  the  notice  of  motion  given  by  appellants,  nor  in 
their  opening  affidavit.  And  the  appellants'  attorney  in  his 
affidavit  states  that  after  the  sale  of  the  lots  from  forty-two  to 
sixty-three,  "that  affiant  then  directed  said  commissioner, 
orally,  to  again  offer  said  forty-one  parcels  separately  once 
more." 

Inadequacy  of  price  is  stated  as  one  of  the  reasons  why  the 
sale  should  be  set  aside.  This  is  not  sufficient  ground  upon 
which  to  annul  a  sale,  particularly  under  our  practice,  when 
a  judgment  debtor  is  allowed  to  redeem.  {Smith  v,  Randall, 
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6  Cal.  53;  65  Am.  Dec.  475;  Central  Pac.  R,  R.  Co.  v.  Creed, 
70  Cal.  501.)  But  the  evidence  as  to  the  value  was  con- 
victing, and  we  must  presume,  in  favor  of  the  order  of  the 
lower  court,  that  ten  thousand  dollars  is  and  was  the  full 
value  of  the  property  as  stated  by  plaintiff  in  his  affidavit 
This  being  true,  the  property  sold  for  four  hundred  and 
thirty  dollars  more  than  its  value. 

It  is  said  that  the  commissioner  should  have  postponed 
the  sale,  and  that  his  refusal  to  do  so  is  ground  for  setting 
it  aside.  It  appears  that  the  commissioner  was  requested 
to  postpone  the  sale  of  the  forty-one  parcels  to  2  o'clock  of 
the  same  day,  and,  after  consultation  with  his  attorney,  re- 
fused to  do  so.  No  reason  is  given  why  the  sale  should 
have  been  postponed.  While  there  may  be  circumstances 
that  would  justify  an  officer  in  postponing  a  sale,  it  clearly 
is  not  an  abuse  of  discretion  in  all  cases  to  refuse  such  post- 
ponement. 

We  advise  that  the  order  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[S.  F.  No.  1942.    Department  Two.-— December  13,  1S99.] 

C.  S.  NELLIS,  Appellant,  v.  PACIFIC  BANK  et  al.,  De- 
fendants.   JAMES  McDonald,  Respondent. 

Baitk — ^Liability  of  Stockuoldebs  to  Defositobs — Statute  of  Limita- 
tions— Amendment  of  Complaint. — The  liability  of  the  stock- 
holders of  a  bank  to  its  depositors  is  barred  bj  the  statute  of  limi- 
tations within  three  years  from  the  date  of  the  deposit,  if  action 
is  not  sooner  commenced  thereon.  If  a  new  cause  of  action  as  to  a 
deposit  is  not  stated  in  the  complaint,  the  statute  of  itmitations  can- 
not be  evaded  under  the  guise  of  an  amendment  to  the  complaint; 
but  if  an  amendment  more  fully  sets  forth  a  cause  of  action  upon  a 
deposit  defectively  alleged  in  the  original  complaint,  the  amend- 
ment merely  supersedes  the  original  and  takes  its  place,  as  of  the 
same  date,  without  aftecting  the  identity  of  the  original  came  of 
action,  as  respects  the  statute  of  limitations. 
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Id.— AonoN  bt  Assioiviacs — ^Amktdment  to  Cobbegt  Mistake  in  Naicxb 
OF  Defobitobs — ^iDBiTTiTT  OF  CAUSES  OF  AoTiON. — ^Where  tbe  orig- 
inal complaint  against  tbe  stockholders  of  the  l>ank  was  filed  by 
the  assignees  of  many  depositors,  the  causes  of  action  upon  which 
were  in  fact  owned  by  them  before  the  commencement  of  tiie  action, 
mod  correctly  stated  the  amoimt  of  each  deposit  sued  upon,  but,  by 
mistake,  alleged  that  certain  of  the  deposits  were  made  by  their 
immediate  assignors,  which  were  in  fact  made  by  others  under 
whom  their  assignors  lawfully  claimed  as  assignees,  an  amendment 
eorrecting  the  mistake  is  allowable,  and  does  not  affect  the  identity 
of  the  causes  of  action  originally  sued  upon,  as  respects  the  statute 
of  limitations. 

Id.— Claim  hot  Assigned. — ^There  can  be  no  recovery  by  the  plaintiff 
of  a  claim  alleged  to  have  been  assigned  to  the  plaintiff,  but  which 
was  not  in  fact  assigned,  and  of  which  the  plaintiff  is  not  the  owner 
and  holder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
CSty  and  County  of  San  Francisco.  James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

William  H.  Chapman,  for  Appellant. 

John  M.  Burnett,  and  Sawyer  &  Burnett^  for  Respondent 
J.  M.  McDonald. 

CHIPMAN,  C. — Plaintiff  sues  for  himself,  and  as  assignee 
of  certain  twenty  other  depositors  in  defendant  bank,  to 
recover  from  its  stockholders  upon  their  statutory  liability 
as  such  stockholders.  Plaintiff  had  judgment  against  de- 
tendant  James  M.  McDonald  upon  certain  of  the  causes  of 
action  pleaded,  but  as  to  the  causes  of  action  assigned  to 
plaintiflF  by  Lewis  Merrill,  B.  G.  Ruhl  &  Co.  and  Annie 
White,  and  as  to  his  own  claim,  the  court  gave  judgment 
for  defendant.  Plaintiflf  appeals  from  the  judgment  only  as 
to  the  assigned  claims  of  Merrill,  Ruhl  &  Co.,  and  White. 

The  original  complaint  was  filed  June  19,  1895,  and  the 
amendments  were  filed  May  19, 1897.  The  court  below  held 
the  last-mentioned  assigned  causes  of  action  barred  by  sub- 
division 1  of  section  338  and  section  359  of  the  Code  of 
(Hvil  Procedure.  It  is  conceded  by  appellant  that  if  the 
amendments  state  a  new  cause  of  action  the  judgment  should 
be  affirmed;  otherwise  all  parties  agree  that  it  should  be 
reversed.    The  three  years  statute  of  limitations  applies  to 
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deposits  made  more  than  three  years  before  the  eommenoe- 
ment  of  the  action  {Wells  v.  Black,  117  Cal.  157;  59  Am. 
St.  Rep.  162) ;  and  it  is  settled  law  that  a  new  cause  of 
action  cannot  be  *  introduced  into  a  complaint  under  the 
guise  of  an  amendment  so  as  to  evade  the  statute.  (Attinr 
$on  V.  Amador  etc.  Canal  Co.,  53  Cal.  102 ;  Meets  v.  Southern 
Pac.  Co.,  61  Gal.  149.)  It  is  equally  well  settled  that  if  no 
new  cause  of  action  is  stated  in  the  amendments  to  the 
original  complaint,  the  amendments  simply  supersede  the 
original  by  more  fully  setting  forth  the  cause  of  action  de- 
fectively alleged  in  the  original  Qomplaint  whose  identity 
is  in  no  way  affected.  (Barber  v.  Reynolds,  33  Cal.  501; 
Vanderslice  v.  Matthews,  79  Cal.  277;  Cox  v.  McLaughlin, 
76  Cal.  60;  9  Am.  St.  Rep.-  164.) 

The  court  found  that  on  June  22,  1893;  the  Pacific  Bank 
was  indebted  to  Ruhl  &  Co.  in  the  sum  of  two  thousand  two 
hundred  and  eighty-six  dollars  and  eighteen  cents  on  aeoonnt 
of  money  deposited  with  the  said  bank;  that  in  plaintiff's 
original  complaint  he  alleged  that  Ada  P.  Ruhl  on  June  22, 
1893,  deposited  in  the  bank  the  sum  of  eleven  hundred  and 
forty-three  dollars  and  nine  cents,  and  also  that  L.  Dallman 
on  the  same  daiy  deposited  a  like  sum,  which  was  within 
three  years  from  the  filing  of  the  original  complaint  (these 
two  sums  equal  the  deposit  made  by  Ruhl  &  Co.) ;  that  on 
May  19,  1897,  plaintiff  obtained  leave  to  amend  his  com- 
plaint in  respect  of  said  two  deposits,  ''on  the  ground  of 
mistake  in  the  statement  of  the  names  in  which  the  original 
deposits  were  made,''  and  the  amendment  was  accordingly 
made  "wherein  it  was  alleged  that  the  said  Pacific  Bank 
was,  on  the  twenty-second  day  of  June,  1893,  indebted  to 
B.  G.  Ruhl  &  Co.  in  the  sum  of  two  thousand  two  hundred 
and  eighty-six  dollars  and  eighteen  cents  for  and  on  account 
of  money  delivered  to  and  deposited  with  said  Pacific  Bank 
by  said  B.  G.  Ruhl  &  Co.  within  three  years  prior  to  the 
commencement  of  this  action."  That  Ruhl  &  Co.  assigned 
their  claim  to  B.  G.  Ruhl  and  Minnie  Dallman,  and  Ruhl 
and  Dallman  assigned  to  Ada  P.  Ruhl  and  she  to  plaixitiff^ 
all  prior  to  the  commencement  of  the  action ;  the  court  finds 
"that  all  of  saia  sum  was  delivered  to  and  deposited  with 
said  Pacific  Bank  by  said  B.  G.  Ruhl  &  Co.  prior  to  June 
22,  1893,  and  more  than  three  years  prior  to  the  date  of 
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filing  of  said  amendments,  and  that  neither  said  Minnie 
DaUman  nor  said  Ada  P.  Ruhl  was  a  member  of  said  firm 
of  B.  6.  Ruhl  &  Co.,  but  said  B.  G.  Ruhl  and  L.  DaU- 
man were  members  thereof.'' 

The  cause  of  action  as  to  Annie  White  is  in  a  rimilar  situa- 
tion. The  court  found  that  on  June  22,  1893,  the  bank  was 
indebted  to  0.  W.  Burgess  in  the  sum  of  four  huadred  and 
sixty-three  dollars  and  thirty  cents  deposited  by  him  within 
three  years  prior  to  the  commencement  of  the  action;  that 
when  the  action  was  commenced  plaintiff  alleged  in  his  com- 
plaint that  on  June  22, 1893,  the  bank  was  indebted  to  Annie 
White  in  the  sum  of  four  hundred  and  sixty-three  dollars 
and  thirty  cents,  deposited  by  her  within  three  years  prior 
to  the  commencement  of  the  action ;  that  on  May  19,  1897, 
plaintiff  obtained  leave  to  amend  his  complaint  on  the 
ground  of  mistake  in  the  statement  of  the  name  in  which 
the  original  deposit  was  made,  and  an  amendment  was  filed 
alleging  the  indebtedness  to  Burgess  as  the  depositor  and 
that  he  had  assigned  his  claim  to  Annie  White  and  she  to 
plaintiff,  both  assignments  being  prior  to  the  commencement 
of  the  action.  It  appears  from  the  findings  that  the  bank 
failed  and  closed  its  doors  June  23, 1893,  and  ever  since  has 
refused  to  pay  its  depositors. 

Appellant  claims  that  he  was  not  called  upon  the  plead 
the  chain  of  title  to  this  money ;  that  had  be  alleged  the  ulti-* 
mate  fact  of  the  indebtedneis  of  the  Pacific  Bank  to  him  at 
the  commencement  of  the  action,  it  would  have  been  suffi- 
cient; that  he  erroneously  stated  that  the  particular  money 
sought  to  be  recovered  was  deposited  by  one  of  plaintiff's 
assignois,  rather  than  another  prior  assignor,  which  was  but 
an  error  in  description,  and  that  the  description  was  neces- 
sary only  io  identify  the  claim  sued  on  and  was  not  neces- 
sary in  tho  pleading,  for  the  fact  was  as  alleged  that  plaintiff 
was  the  owner  of  the  claim  when  the  suit  was  commenced. 
Furthermore,  it  is  claimed  that  no  injury  could  have  ac- 
crued to  defendant  from  this  error  in  description.  Respond- 
ent replies  that  the  complaint  correctly  states  each  claim  as 
a  separate  cause  of  action ;  that  the  bank  was  not  indebted 
to  plaintiff  on  the  assigned  claims,  as  himself  a  depositor, 
but  that  the  claim  of  every  depositor  was  a  chose  in  action 
belonging  to  him  which  the  depositor  alone  could  assign; 
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that  the  bank  was  liable  to  the  depositor  in  the  first  place, 
and  defendant,  as  a  stockholder,  was  liable  for  his  proportion 
of  that  particular  debt;  that  the  assignee  could  recover  only 
by  proving  the  particular  liability  of  the  bank  and  that  he 
was  owner  of  the  claim,  and  to  prove  this  he  must  allege  the 
facts,  because  the  plaintiflE  must  allege  every  fact  that  he  is 
required  to  prove  (citing  Oreen  v.  Palmer,  15  Cal.  411 ;  76 
Am.  Dec.  492) ;  that  a  suit  to  recover  the  proportion  of  the 
debt  due  to  A  will  not  lie  to  recover  the  proportion  of  the 
debt  to  B,  for  the  causes  of  action  are  different. 

It  is  true  that  plaintiff  derives  his  right  to  sue  from  the 
depositor ;  but  it  is  also  true  that,  before  the  action  was  com- 
menced, he  obtained  the  assignment  of  the  real  depositor,  and 
iij  his  complaint  he  correctly  described  and  identified  the  de- 
posit or  indebtedness  for  which  he  sued ;  he  failed  to  state  cor- 
rectly the  name  of  the  depositor  while  correctly  stating  the 
name  of  his  assignor,  who  was  not  in  fact  the  depositor.  The 
cause  of  action  was  the  debt  owing  by  the  bank,  and  by  the 
amendment  this  cause  of  action  was  not  changed  but  was 
identical  in  point  of  amount  and  time  when  accrued  with 
that  stated  in  the  original  complaint.  That  plaintiff  made  a 
njistake  in  describing  the  person  through  whom  he  derived 
title  was  not  so  material  as  to  make  the  correction  by  amend- 
ment the  statement  of  a  new  and  different  cause  of  action. 
In  Heilbron  v.  Heinlen,  72  Cal.  376,  where  the  complaint  in 
ejectment  described  the  land  as  in  range  19  east,  the  court 
allowed  an  amendment  showing  the  range  to  be  20  east,  and 
held  that  the  correction  of  the  mistake  was  authorized  by  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  and  did  not  substi- 
tute a  new  and  different  cause  of  action.  (See,  also,  Bulwer 
etc,  Co.  V,  Standard  etc.  Co.  83  Cal.  613.)  In  the  case  of  Cox 
V.  McLaughlin,  supra,  an  amendment  was  allowed  by  which 
there  was  added  to  the  original  cause  of  action  for  the  con* 
tract  price  of  services  a  claim  on  quantum  meruit  for  the 
same  services.  The  principle  upon  which  the  court  proceeded 
was  that  no  new  facts  were  stated  in  the  amendment  upon 
which  a  new  cause  of  action  was  based.  And  so  here  we  find 
no  new  facts  except  a  mistake  in  the  name  of  the  depositor. 
The  bank's  indebtedness  and  the  indebtedness  .sued  upon  are 
the  same.    The  amendment  could  in  no  way  have  prejudiced 
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respondent,  for  the  indebtedness  of  the  bank  and  the  statu- 
tory liability  of  the  stockholders  therefor,  as  shown  by  the 
amendments,  fully  appeared  in  the  original  complaint.  Re- 
spondent could  have  shown  at  the  trial,  if  it  were  the  fact, 
that  the  amendments  alleged  a  different  deposit  or  indebted- 
ness from  that  pleaded  in  the  original  complaint,  and  this 
would  have  shown  a  cause  of  action  different  in  its  nature 
from  that  alleged.  But  the  fact  was  they  were  the  same  ex- 
cept as  to  the  misdescription  of  the  depositor,  which  we  do 
not  think  went  to  the  nature  or  scope  of  the  cause  of  action. 

The  court  found  that  the  claim  of  Lewis  Merrill  had  not 
been  assigned  to  plaintiff  and  that  he  was  not  the  owner  or 
holder  thereof.  This  finding  is  not  questioned  in  plaintiff^s 
brief,  nor  can  it  be  on  this  appeal. 

The  judgment  should  be  reversed  as  to  the  claims  repre- 
sented by  the  depositors  B.  G.  Ruhl  &  Co.  and  Annie  White, 
and  as  to  the  remaining  portion  of  the  judgment  it  should  be 
afibmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed  as  to  the  claims  represented  by  the  depositors 
B.  G.  Ruhl  &  Co.  and  Annie  White  and  as  to  the  remaining 
portion  of  the  judgment  it  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[Sac.  No.  693.    Department  Two.— December  13,  1809.] 

D.  J.  HOULT,  Appellant,  v.  ROBERT  RAMSBOTTOM  et 
al.,  Respondents. 

Note — ^Mobtgage  as  CJollateral  Secubitt — Fobeglosubb — ^Bid  in  In- 
TEBZBT  OF  PRINCIPAL  DEBTOR — ^AcoouNTiWQ — ^Tbust. — ^Where  a  loan 
evidenced  by  a  note  given  bj  direction  of  the  lender  to  his  agent 
was  collaterally  secured  by  a  note  and  mortgage  for  a  much  larger 
sum  assigned  to  the  same  agent,  which  was  foreclosed  by  the  agent 
under  an  agreement  with  the  principal  debtor  that  the  bid  should 
not  be  le83  than  the  amount  thereof^  for  his  benefit^  such  debtor  is 
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not  entitled  to  demand  an  accounting  and  payment  of  the  aarploi 
of  the  collateral  note  and  mortgage  above  the  original  dclvt  aecoired, 
and  a  decree  declaring  that  the  land  purchased  under  the  tore- 
doBure,  and  the  deficiency  judgment  therein,  are  held  in  trost  by 
the  agent  aa  eecarity  for  the  principal  d^t,  and  refnaing  an  ae- 
countimg,  will  be  affirmed  upon  appeal  of  the  debtor  therefrom. 

lD.-<kiuscnaN  or  Coixaisbal  ^curitt— Right  or  Dnron  to  Ac- 
OOUKTING. — ^The  holder  of  a  mortgage  as  collateral  aeeurity  may 
foreclose  the  lien,  and,  if  he  does  so  of  his  o«»n  motion,  without 
fraud,  he  takes  the  absolute  legal  title  to  the  property  free  from 
any  trust  therein,  and  must  account  to  the  debtor  for  the  proceeds, 
if  there  is  any  surplus  thereof.  But  where  the  bid  is  made  larger 
than  it  otherwise  would  be  at  the  request  of  the  debtor,  and  for  his 
benefit  in  respect  of  the  amount  of  the  excess,  it  would  be  in- 
equitable to  compel  an  accounting  of  the  surpluB,  which  existed  only 
by  reason  of  the  act  of  the  debtor;  and  he  must  be  limited  in 
such  case  to  a  right  of  redemption  upon  paying  the  principal  debty 
or  to  a  right  to  have  the  trust  property  sold  and  the  prooaeda 
ratably  apportioned. 

Id. — ^Habmless  Rejection  of  Evidence. — ^The  rejection  of  evidenoe  aa 
to  the  relations  between  the  lender  and  his  agent,  which  oould 
not  in  anywise  prejudice  the  rights  of  the  appellant,  mder  thA 
findings  and  decree  entered  in  his  favor,  or  entitle  him  to  any  re> 
lief  other  or  greater  than  that  awarded,  cannot  be  ground  for  re- 
versal upon  his  appeaL 
APPEAL  from  a  judgment  of  the  Superior  Court  of  San 

Joaquin  County  and  from  an  order  denying  a  new  trial.    Ed- 
ward I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

Minor  &  Ashley,  and  A.  H.  Ashley,  for  Appellant. 

Elliott  &  Elliott,  for  Respondents. 

CHIPMAN,  C. — Plaintiff  brings  this  action  for  an  account- 
ing with  defendant  Ramsbottom ;  also  for  judgment  against 
him  for  the  surplus  resulting  from  the  proceeds  coming  into 
his  hands  upon  the  foreclosure  of  certain  mortgages  held  by 
him  as  collateral  security  for  plaintiff's  debt ;  also  for  an  as- 
signment to  plaintiff  of  a  certain  deficiency  judgment  arising 
out  of  said  foreclosure  proceedings,  and  for  general  relief.  The 
ccurt  found  as  facts  that  Ramsbottom  loaned  plaintiff  two 
thousand  dollars  and  directed  plaintiff  to  execute  and  deliver 
to  defendant  Summerville  his  promissory  note  therefor. 
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which  was  done;  that  as  security  for  said  note  Ramsbottom 
directed  plaintiff  to  assign  to  Summerville  a  certain  note  ex- 
ecated  by  W.  J.  and  J.  F.  Hoult  to  plaintiff  for  five  thousand 
five  hundred  dollars,  together  with  a  certain  mortgage  on 
real  estate  and  a  certain  chattel  mortgage,  both  given  by  said 
W.  J.  and  J.  V.  to  plaintiff  to  secure  said  lasfr-mentionel  note; 
that  Summerville  had  no  interst  in  the  transaction  and  was 
acting  merely  as  Ramsbottom's  agent,  except  that  subset 
quently  in  certain  foreclosure  proceedings  he  acted,  through 
his  attorney,  defendant  Webster,  for  the  benefit  of  plaintiff. 
Summerville  foreclosed  the  mortgage  on  the  real  estate,  and 
the  property  was  sold  by  a  commisisoner  and  was  bid  in  by 
Summerville,  the  plaintiff  in  the  action,  for  five  thousand  five 
hundred  dollars;  a  certificate  of  purchase  of  the  land  was 
issued  to  him  and  for  the  deficiency  Summerville  had  a  judg- 
ment. As  to  this  sale  the  court  found  that  Summerville 
made  the  bid  and  purchase  for  said  sum  and  took  the  certifi-i 
cate  in  his  own  name  while  acting,  "as  in  the  matter  of  said 
two  thousand  dollar  note  for  the  benefit  of  Ramsbottom/^ 
and  that  he,  Summerville,  had  no  interest  whatever  in  the 
purchase;  that  the  foreclosure  proceedings  were  conducted  by 
Webster  as  Summerville's  attorney  of  record,  and  said  bid 
and  purchase  were  made  by  Summerville  through  Webster, 
under  an  agreement  with  plaintiff  "that  said  foreclosure  pro- 
ceedings should  be  conducted  in  Hoult's  (plaintiff's)  inter- 
est, and  that  five  thousand  five  hundred  dollars  of  the  judg- 
ment in  said  proceedings  in  favor  of  D.  J.  Hoult  (plaintiff) 
should  be  bid  and  used  in  the  name  of  Summerville  at  the 
foreclosure  sale" ;  that  Webster  was  employed  and  paid  cash 
in  part  by  plaintiff  to  foreclose  the  mortgage,  and  was  prom- 
ised a  further  fee  if  it  could  be  realized  from  the  judgment ; 
that  the  bid  was  made  for  the  accommodation  of  Webster, 
Summerville,  Ramsbottom,  and  plaintiff  as  above  stated,  and 
"in  pursuance  of  the  premises  described  in  the  undenied  alle- 
gations of  the  complaint."  What  these  "premises"  or  "unde- 
nied allegations"  are  the  court  does  not  point  out.  The  ad- 
missions, so  far  as  we  discover,  are  that  Summerville  paid  no 
money  on  account  of  the  purchase;  that  the  judgment  in  the 
foreclosure  was  for  six  thousand  four  hundred  and  sev^iteen 
dollars  and  fifteen  cents  and  that  he  bid  five  thousand  five 
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hundred  dollars^  and  that  Summerville  was  credited  by  the 
commissioner  this  amount,  and  that  the  certificate  of  pur- 
chase was  issued  to  Summerville.  It  is  further  found  that 
plaintiff  joined  in  the  receipt  given  the  commissioner  for  the 
five  thousand  five  hundred  dollar  bid  under  the  agreements 
hereinbefore  mentioned;  that  prior  to  the  commencement  of 
this  action  Summerville  "orally  offered  to  assign  to  plaintiff 
said  certificate  for  less  than  the  amount  of  said  two  thousand 
dollar  note" ;  that  Summerville  has  never  assigned  the  certifi- 
cate to  Kamsbottom,  but  now  holds  it  "precisely  as  between 
himself  and  Ramsbottom  he  held  the  two  thousand  dollar 
note — ^L  e,,  for  the  benefit  of  Ramsbottom — ^he,  Summerville, 
having  no  beneficial  interest  therein."  It  appears  that  the 
personal  property  held  in  pledge  was  also  sold  to  Summer- 
ville, upon  proper  proceedings  had,  as  to  which  sale  the  court 
finds  that  he  acted  for  Ramsbottom  and  had  no  beneficial  in- 
terest himself  therein ;  the  court  finds  that  prior  to  the  com- 
mencement of  this  action  the  two  thousand  dollar  note  was 
not  canceled  or  satisfied,  nor  was  there  deducted  from  the 
proceeds  of  the  pledged  property  the  amount  due  upon  this 
note.  There  was  a  deficiency  judgment  docketed  against  the 
Hoults  in  the  foreclosure  proceeding,  as  to  which  the  court 
finds  that  neither  Summerville  nor  Ramsbottom  has  ever 
been  ready  or  willing  to  assign  the  same,  "save  upon  the  con- 
dition that  the  plaintiff  herein  pay  the  full  amount  due  and 
unpaid  upon  the  two  thousand  dollar  note,"  on  which  there 
appears  to  have  been  certain  payments  made  amounting  to 
six  hundred  ana  seventy-eight  dollars,  including,  as  we  \m- 
derstand  the  evidence,  the  proceeds  of  the  sale  of  the  personal 
property  sold  under  the  chattel  mortgage. 

As  conclusions  of  law,  the  court  found  that  Summerville 
holds  the  title  to  the  land  purchased  on  foreclosure  "in  trust 
as  security  for,  and  for  the  purpose  of  securing  the  payment 
of,"  the  two  thousand  dollar  note  in  question ;  and  also  holds 
the  deficiency  judgment  "in  manner  and  for  the  purposes 
above  stated,"  and  that  "plaintiff  is  entitled  to  a  decree  de- 
clarative that  said  Summerville  has  and  holds  the  said  land 
and  said  deficiency  judgment  in  the  manner  and  for  the  pur- 
pose above  stated" ;  that  plaintiff  is  entitled  to  his  costs  from 
Summerville  and  Ramsbottom,  and  is  entitled  to  no  further 
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relief  Judgment  was  accordingly  entered,  from  which  and 
from  an  order  denying  his  motion  for  a  new  trial  plaintiff 
appeals. 

It  was  said  in  Kelly  v.  Matlock,  85  Cal.  122,  that  "the 
holder  of  a  mortgage  as  collateral  security,  who  clauses  the 
property  to  be  sold  on  execution,  and  himself  becomes  the 
purchaser,  does  not  hold  the  title  as  a  trustee  for  his  debtor, 
unless  it  is  shown  that  he  obtained  the  title  by  some  fraud- 
ulent means.  He  cannot  sell  an  evidence  of  debt  of  this 
kind,  but  may  collect  the  same  when  due.  (Civ.  Code.  sec. 
3006.)  And  to  that  end  he  may  foreclose  the  lien,  and  him- 
self become  the  purchaser.  (Civ  Code,  sec.  3011.)  If  so, 
and  no  fraud  is  shown,  he  takes  the  absolute  title  to  the 
property,  and  must  account  to  the  debtor  for  the  proceeds." 
If  Summerville  in  the  present  case  had  foreclosed  his  col- 
lateral mortgage  on  his  own  motion,  as  he  had  the  right  to 
do,  and  had  bid  in  the  property  at  five  thousand  five  hun- 
dred dollars,  no  fraud  appearing,  he  would  have  taken  the 
absolute  title  to  the  property  (subject,  of  course,  to  redemp- 
tion of  the  mortgagors)  and  would  have  been  compelled  to 
account  to  plaintiff  for  the  proceeds,  i.  e.,  the  amount  bid, 
which  would,  perhaps,  have  entitled  plaintiff  to  what  he 
now  seeks.  But  the  facts  as  found  by  the  court  upon,  as  we 
think,  sufficient  evidence,  show  that  Summerville  bid  five 
thousand  five  hundred  dollars  at  the  request  of  plaintiff,  who 
himself  with  Summerville  receipted  to  the  commissioner  for 
that  amount,  no  money  in  fact  passing,  and  the  bid  was 
thus  made  in  excess  of  plaintiff's  debt  to  Summerville  for 
the  benefit  of  plaintiff  in  the  very  amount  of  this  excess 
now  claimed  by  him  The  evidence  is  that  but  for  the  agree- 
ment between  plaintiff  and  Summerville,  made  with  the  attor- 
ney Webster,  on  plaintiff's  behalf,  the  bid  would  have  been 
only  enough  to  cover  the  debt  of  plaintiff  to  Summerville. 
The  trust  found  by  the  court  does  not  arise  by  reason  of 
the  fraud  of  Summerville,  for  no  fraud  was  alleged  or 
proved,  but  it  arises  from  the  agreement  by  which  Summer- 
ville took  the  title  by  purchase  at  foreclosure  sale,  and  by 
which  Summerville,  as  Ramsbottom's  agent,  had  an  inter- 
est in  the  property  to  the  extent  of  the  unpaid  balance  due 
on  the  two  thousand  dollar  dote  to  plaintiff,  and  plaintiff 
bad  an  interest  to  the  extent  of  the  excess  by  reason  of  his 
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being  the  owner  of  the  five  thousand  five  hundred  dollar  col- 
lateral mortgage  note  and  as  mortgagee  of  its  mak^s.  We 
do  not  see  how  plaintiff  can  claim,  on  the  facts  found,  thai 
he  should  be  paid  in  money  the  difference  between  the  two 
above  amounts;  nor  can  we  see  any  occasion  for  an  account- 
ing at  this  time.  We  think  the  decree  accords  to  plaintiff 
his  full  rights.  He  may  pay  to  Summerville  the  balance 
due  the  latter,  and  he  would  then  be  entitled  to  a  con- 
veyance of  the  land  and  an  assignmenl;  of  the  deficiency 
judgment;  or  he  may,  by  appropriate  proceedings,  have 
the  trust  properly  converted  into  money  and  the  proceeds 
ratably  apportioned.  It  would  certainly  be  most  inequitable 
to  compel  Summerville  to  account  in  money  for  a  surplus 
which  nominally  exists  by  reason  alone  of  plaintiff's  acts, 
but  which,  by  reason  of  depreciation  in  values  since  the 
purchase,  may  not  now  in  fact  exist  at  all.  Many  of  the 
findings  of  fact  are  challenged  as  not  justified  by  the  evi- 
dence. Upon  the  principal  question — ^whether  Summerville 
bid  five  thousand  five  hundred  dollars  for  the  mortgaged 
property  upon  the  agreement  found — ^the  evidence  is  con- 
flicting. It  was  clearly  testified  to  by  Webster  and  was  de- 
nied by  plaintiff  when  on  the  witness  stand.  The  reoeipt 
given  the  commissioner,  as  well  as  some  other  circumstances, 
tend  to  corroborate  Webster's  testimony.  We  are  not  at 
liberty  to  attempt  a  reconciliation  of  this  conflict.  Upon 
an  examination  of  the  record  we  cannot  say  there  was  not 
sufficient  evidence  to  justify  the  findings. 

At  the  trial  plaintiff  attempted  in  many  ways  to  show  the 
relation  existing  between  Ramsbottom  and  Summerville  in 
respect  of  the  transactions,  but  the  court  refused  the  evi- 
dence, and  the  rulings  are  now  claimed  to  be  error.  The 
fact  alleged  and  sought  to  be  proved  by  plaintiff  came  out, 
and  the  court  found  that  Summerville  was  acting  as  the 
agent  of  Ramsbottom  and  that  Summerville,  had  no  baiefi- 
cial  interest  in  the  loan  or  in  the  securities.  As  the  case 
resulted  and  as  the  facts  appeared,  we  cannot  see  that  jdain- 
tiff  was  in  any  wise  injured  by  the  rulings  of  the  coort. 
There  was  no  dispute  that  plaintiff  got  the  money  and  that 
it  was  loaned  to  him  by  Ramsbottom ;  that  he  gave  his  note 
therefor  to  Summerville  and  assigned  the  collaterals  to 
Summerville  as  security  in  the  capacity  of  agent     Plain* 
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tiflf's  rights  turned  chiefly  on  the  question  whether,  the  bid 
made  at  the  foreclosure  sale  was  for  plaintiff's  benefit  and 
by  his  direction  and  upon  the  agreements  alleged  by  defend- 
ants. Upon  this  point  plaintiff  testified  as  to  his  conversa- 
tion about  the  sale  with  Webster,  who  was  managing  the 
foreclosure,  and  he  testified  that  he  had  no  conversation 
with  Ramsbottom  or  Summerville  relative  thereto.  We  have 
examined  the  assignments  of  error  in  excluding  and  admit- 
ting evidence,  but  cannot  discover  wherein  plaintiff  was  in- 
jured by  the  rulings  of  the  court,  conceding  that  some  of 
the  rulings  were  error.  We  can  discover  no  fact  which  plain- 
tiff sought  and  was  refused  permission  to  prove  that  would 
have  entitled  him  to  greater  relief  than  he  finally  was 
awarded. 

Upon  the  whole  case  we  are  of  opinion  that  the  judgment 
and  order  should  be  affirmed,  and  so  advise. 

Haynes,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  590.    Department  Two.— December  13,  1890.] 

E.  E.  KEECH,  Assignee,  etc..  Appellant,  v.  RICHARD 
BEATTY  et  al.,  Respondenta 

Insolvenct — Replevin  by  Assignee — Supplemental  Answer — Judo- 
ICENT  IN  Anotiieb  ACTION — ^Res  Adjudicata. — In  an  action  of  re- 
plevin brought  by  an  assignee  of  insolvent  debtors  to  recover  prop- 
erty sold  at  sheriff's  sale  by  preferred  creditors,  the  defendants 
may  be  allowed  to  set  up  by  supplemental  answer  that,  in  another 
action  commenced  in  another  county  by  the  assignee  to  recover 
the  same  property  against  two  of  the  same  defendants,  judgment 
had  been  rendered  in  favor  of  the  defendants  and  against  the  plain- 
tiff. Such  judgment  is  res  adjudicata,  and  operates  as  an  estoppel 
between  the  parties  thereto,  whether  erroneous  or  not. 

Id. — ^Evidence — Opinion  of  Judge — Legal  Effect  of  Judgment. — ^Tho 
opinion  of  the  judge  rendering  the  judgment  relied  upon  as  an 
estoppel  is  not  admissible  to  control  the  legal  effect  of  the  judg- 
CXXVII.    Cal.— 12 
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ment  where  the  record  shows  that  the  cause  of  actioii  and  the  par* 
ties  are  the  same,  as  respects  the  plaintiff  and  two  of  the  dafend- 
ants  to  the  present  action. 

Id. — ^FiWDiNGs— Defeat  of  Regovebt. — Where  the  court  finds  upon  suf* 
ficient  evidence  in  favor  of  the  defense  of  res  judicata  as  to  two 
of  the  defendants,  and  that  the  only  other  defendant  did  not  have 
in  his  possession  any  of  the  property  described  in  the  oomplaint  at 
the  commencement  of  the  action,  and  that  plaintiff  is  not,  and 
never  has  been,  the  owner,  nor  entitled  to  the  possession  of  the  prop- 
erty, the  plaintiff  is  not  entitled  to  recover. 

Id.— OoNsiSTENCT  or  Findings — Purchase  at  Sheriff's  Saub — ^Ik* 
tended  Preference  bt  Insolvents — Estoppel  bt  Judgment — Own- 
ership.— Findings  that  one  of  the  defendants  purchased  the  prop- 
erty described  in  the  complaint  at  sherifTs  sale,  and  had  di^oaed  of 
a  large  part  of  it  before  the  commencement  of  the  action,  and  that 
he  and  another  defendant,  parties  to  the  suit  in  which  the  other 
judgment  was  rendered,  seized  the  property  upon  execution,  for  the 
purpose  of  obtaining  a  preference,  having  reasonable  cauae  to  be- 
lieve the  debtors  insolvent,  are  not  inconsistent  with  the  findings 
that  the  judgment  is  an  estoppel  between  the  parties  thereto,  and 
that  the  plaintiff  is  not,  and  never  has  been,  the  owner  of,  nor  en- 
titled to  the  possession  of,  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.  J.  W.  Ballard,  Judge. 

The  facts  are  stated  in  the  opinion. 

Graves,  O'Melveny  &  Shankland,  for  Appellant. 

The  complaint  having  stated  the  facts,  the  recovery  ought 
not  to  be  based  merely  upon  the  question  of  possession  of 
defendants  at  the  commencement  of  the  action,  but  the  re> 
covery  should  be  for  the  value  .of  the  property  converted. 
(Luhrs  V,  Kelly,  67  Cal.  289;  Washburn  v.  Huntington, 
78  Cal.  573 ;  Burke  v,  Koch,  75  Cal.  356 ;  Bull  v,  Houghton, 
65  Cal.  422;  Orunsky  v,  Parlm,  110  Cal.  179;  Bernheim  v. 
Christal,  76  Cal.  567.)  Any  preference  by  an  insolvent 
debtor  is  void,  as  against  the  assignee.  (Salisbury  v.  Burr, 
114  Cal.  455.)  The  record  of  the  suit  in  the  superior  court 
of  Ix)S  Angeles  county  does  not  show  an  adjudication  of  the 
same  subject  matter  as  that  here  involved.  No  evidence  was 
given  of  insolvency  in  that  case,  but  it  was  tried  upon  a  dif- 
ferent claim,  and  was  not  an  adjudication  upon  the  merits 
of  the  title  to  the  property,  and  is  not  a  bar  to  this  action. 
{Bamum  v.  Reynolds,  38  Cal.  643;  Oakland  v.  Oakland 
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Water  Front  Co.,  118  Cal.  222;  Hooker  v.  Thomas,  88  Cal. 
176;  Code  Civ.  Proc,  sec.  1908,  subd.  2,  sec.  1911.) 

Brouflseau  &  Montgomery,  and  James  G.  Scarborough,  for 
Bespondents. 

There  was  no  joint  wrongdoing,  and  the  acts  of  the  pur- 
chaser cannot  bind  or  prejudice  his  codefendants.  (Code  Civ. 
Proc,  sec.  1848;  Kilburn  v.  Ritchie,  2  Cal.  145;  56  Am.  Dec. 
326;  Dean  v,  Ross,  105  Cal.  227,  231.)  The  plaintiflf  is 
bound  by  the  case  made  in  the  complaint,  and  the  relief 
therein  prayed  for  determines  the  nature  of  the  action  as 
one  of  replevin.  (Nevada  etc.  Co.  v.  Kidd,  37  Cal.  282.) 
The  plaintiff  cannot  succeed  as  against  a  defendant  not  in 
possession  at  the  commencement  of  the  action.  (Riciotto  v. 
Clement,  94  Cal.  105.)  The  record  in  the  other  suit  shows 
that  the  causes  of  action  were  identical,  and,  being  brought 
by  the  same  plaintiff  against  the  same  defendants,  the  judg- 
ment is  a  bar  to  this  action.  (Taylor  v.  Castle,  42  Cal.  367; 
Ferrea  v.  Chabot,  63  Cal.  567;  Hall  v.  Susskind,  109  Cal. 
203;  Woolverton  v.  Baker,  98  Cal.  628.)  The  fact  that 
there  are  more  defendants  in  the  second  action,  does  not  af- 
fect the  bar  in  favor  of  the  same  defendants  in  both  actions. 
(Rehman  v.  New  Albany  etc.  Ry.  Co.,  8  Ind,  App.  200; 
Atkinson  v.  State  Bank,  5  Blackf.  85;  Mullen  v.  Mullock, 
22  Kan.  598;  Beyersdorf  v.  Sump,  39  Minn.  495;  12  Am. 
St.  Rep.  678;  Memphis  v.  Dean,  8  Wall.  64.)  The  fact 
that  the  other  action  was  commenced  after  the  present  suit 
does  not  render  the  first  judgment  any  less  a  bar  to  a  second 
contrary  judgment.  (Martin  v.  Walker,  60  Cal.  94;  Boland- 
er  V.  Gentry,  36  Cal.  105 ;  95  Am.  Dec.  162 ;  North  Bank  v. 
Brown,  50  Me.  214 ;  79  Am.  Dec.  609.)  The  opinion  of  the 
judge  was  not  admissible  to  contradict  the  judgment-roll  in 
the  other  action.  (Hobbs  v.  Duff,  43  Cal.  490;  Wilson  v. 
Wilson,  45  Cal.  399]  Haggin  v.  Clark,  71  Cal.  444.) 

COOPER,  C. — This  is  an  appeal  from  a  judgment  made 
and  entered  in  the  superior  court  of  Orange  county  in  favor 
of  defendants,  and  comes  here  on  the  judgment-roll  and  a 
bill  of  exceptions.  The  action  was  brought  to  recover  the 
possession  of  specific  personal  property,  or,  in  case  a  delivery 
cannot  be  had.  the  value  thereof.     The  findings  show  tlie 
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facts  substantially  as  follows :  On  the  tenth  day  of  May,  1895, 
John  Beatty,  Jr.,  and  Robert  Beatty,  as  copartnersj  being 
the  owtiers  of  a  stock  of  merchandise,  note?,  and  accounts 
of  the  value  of  five  thousand  six  hundred  and  fifty  dollars, 
were  insolvent  and  unable  to  pay  their  debts  as  they  became 
due,  and  on  said  day  they  procured  the  said  stock  of  mer- 
chandise to  be  levied  upon  and  seized  by  virtue  of  two  exe- 
cutions against  them  issued  on  two  separate  judgments  which 
had  been  duly  given  and  made,  one  in  favor  of  the  First 
National  Bank  of  Santa  Ana,  and  the  other  in  favor  of  one 
Richard  Beatty.  That  the  said  copartners  procured  the 
said  property  to  be  levied  upon  with  a  view  of  giving  the 
said  judgment  creditors  a  preference,  and  that  the  said  judg- 
ment creditors,  at  the  time  of  the  issuing  and  levy  of  the  said 
executions,  had  reasonable  cause  to  believe  that  said  co- 
partners were  insolvent  and  that  the  said  levy  under  said 
executions  was  made  to  prevent  the  property  from  coining 
to  the  assignee  in  insolvency  and  to  delay  and  impede  the 
operation  of  the  Insolvent  Act  of  1880.  On  the  eighteenth 
day  of  May,  1895,  more  than  five  creditors  of  the  said  co- 
partners filed  their  petitions  in  the  superior  court,  in  due 
form  and  properly  verified,  asking  to  have  said  copartner- 
ship adjudged  insolvent  under  the  provisions  of  the  Insolvent 
Act  of  1880. 

On  the  twenty-third  day  of  May,  1895,  the  defendant 
Crookshank,  at  sheriff's  sale,  under  the  executions  herein- 
before referred  to,  became  the  purchaser  of  the  property  de- 
scribed in  the  complaint  and  took  possession  thereof  at  said 
time,  and  at  the  time  of  said  sale  the  said  Crookshank  had 
notice  of  the  fact  that  the  said  copartners  were  insolvent 
and  that  a  petition  had  been  filed  to  have  them  adjudged 
insolvent  as  herein  stated. 

This  action  was  commenced  April  13,  1898,  and  at  the 
time  of  its  commencement  the  defendant  Crookshank  had  in 
his  possession  only  a  remnant  of  the  said  goods  and  mer* 
chandise,  the  total  value  of  which  did  not  exceed  seven 
hundred  and  fifty  dollars,  and  neither  of  the  other  defend- 
ants had  any  part  of  the  said  property  in  their  possession. 
On  March  18,  1896,  the  plaintiff,  having  been  duly  elected 
assignee  of  the  said  insolvent  copartners,  took  the  proper 
oath,  duly  qualified  and  entered  upon  the  discharge  of  his 
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duties  as  such  assignee,  and  on  the  same  day  the  clerk  of 
the  court,  in  pursuance  of  the  statute,  duly  conveyed  by 
instrument  in  writing,  all  the  property  of  said  insolvent 
copartners  to  the  plaintiff  as  such  assignee.  On  the  eighth 
day  of  June,  1896,  the  plaintiff,  as  assignee,  commenced 
an  action  against  the  defendants  Crookshank  and  the  de- 
fendant bank  in  the  superior  court  of  Los  Angeles  county  to 
recover  the  value  of  the  same  property  described  in  the 
complaint  m  this  action,  and  the  said  defendants  in  said 
last-named  action  duly  filed  their  answer.  That  the  said  ac- 
tion so  commenced  in  the  superior  court  of  Los  Angeles  coun- 
ty was  by  the  same  plaintiff  who  is  the  plaintiff  in  this  action, 
and  in  the  same  right,  and  was  against  two  of  the  same 
defendants  who  are  defendants  in  this  action,  and  involved 
the  same  property  and  subject  matter  'as  that  in  litigation 
here.  That  the  said  action  so  brought  in  the  superior  court 
of  Los  Angeles  county  resulted  in  a  judgment,  on  the  six- 
teenth day  of  March,  1897,  duly  given  and  made  in  favor  of 
the  defendants  therein  and  against  the  plaintiff,  and  by.the 
judgment  it  was  duly  adjudged  and  decreed  that  the  defend- 
ant Crookshank  was  the  owner  and  had  valid  title  to  the 
said  property,  and  that  plaintiff  was  not,  and  never  had  been, 
the  owner  of  the  said  property  nor  any  part  thereof. 

The  court  in  this  case  further  found  that  the  plaintiff  is 
not,  and  never  has  been,  the  owner  of  the  property  described 
in  the  complaint  nor  any  part  thereof,  nor  entitled  to  the 
possession  thereof. 

Ab  conclusions  of  law,  the  court  found  that  the  judgment 
so  rendered  on  the  sixteenth  day  of  March,  1897,  in  the  su- 
perior court  of  Los  Angeles  county,  was  and  is  final,  and  is  a 
bar  to  the  present  action  as  to  defendant  Crookshank  and  the 
defendant  bank ;  that  plaintiff  is  not  entitled  to  recover,  and 
that  defendants  are  entitled  to  judgment.  The  judgment  is 
clearly  the  legal  conclusion  from  the  facts  found.  The  great- 
er portion  of  the  plaintiff's  brief  is  devoted  to  arguing  the 
insuflBciency  of  the  evidence  to  support  portions  of  findin.gs 
Nob.  5,  6  and  7. 

We  have  carefully  read  the  evidence,  and  we  think  the  evi- 
dence supports  the  findings.    The  defendants,  by  leave  of 
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court,  were  allowed  to  file  supplemental  answers  in  which 
they  set  up  by  way  of  plea  in  bar  judgment  rendered  f^nst 
plaintiff  by  the  superior  court  of  Los  Angeles  county  on 
March  16,  1897.  The  plaintiff  objected  to  the  filing  of  the 
supplemental  answers  on  the  ground  that  they  were  imma- 
terial, and  demurred  to  them  after  they  were  filed  upon  the 
ground  that  they  did  not  state  facts  sufficient  to  constitute  a 
defense.  The  objection  was  overruled  and  so  were  the  de- 
murrers. It  is  now  urged  that  the  rulings  were  erroneous  he- 
cause  ''the  supplemental  answers  reveal  the  lack  of  identity 
of  issuable  facts." 

The  supplemental  answers  show  that  the  same  plaintiff 
who  is  now  plaintiff,  and  in  the  same  right,  commenced  the 
action  in  the  superior  court  of  Los  Angeles.  The  answers 
each  set  up  a  copy  of  the  complaint  in  the  action  commenced 
in  Los  Angeles.  The  description  of  the  property  in  that  case 
as  contained  in  paragraph  2  of  the  complaint  is  of  the  iden- 
tical property  described  in  the  complaint  in  this  case,  and  in 
each  case  the  goods  and  merchandise  are  described  as  in  ''the 
business,  store,  and  salesroom  No.  202  West  Fourth  street,  at 
the  southwest  corner  of  Fourth  and  Sycamore  streets,  in  the 
said  city  of  Santa  Ana."  The  answers  show  that  in  the  Los 
Angeles  case  the  plaintiff  made  the  same  allegations  as  to  his 
appointment  as  assignee,  qualifications,  etc.,  as  he  has  made 
in  the  present  case.  The  supi)lemental  answers  further  ex- 
pressly allege  that  the  persons,  property,  and  transactions  set 
forth  in  plaintiff's  complaint  in  Los  Angeles  "are  identically 
the  same  as  those  described  and  set  forth  in  the  complaint 
filed  in  this  action."  The  orders  of  the  court  allowing  the 
supplemental  answers  to  be  filed  and  overruling  the  plaintiff's 
demurrers  thereto  were  correct.  The  answers  showed  that  the 
issuable  facts  in  the  case  in  which  the  final  judgment  was 
rendered  were  the  same  as  in  the  case  st  bar.  The  record  does 
not  show  that  any  objection  was  made  to  the  answers  being 
filed  on  the  grounds  urged  by  plaintiff  in  his  brief.  The  ob- 
jection was  that  they  were  immaterial.  Neither  does  the 
record  show  that  any  such  ground  was  urged  on  demurrer. 
The  demurrers  were  solely  upon  the  ground  "that  the  same 
did  not  state  facts  sufficient  to  constitute  a  defense."  The 
plaintiff  at  the  trial  offered  in  evidence  the  written  opinion  of 
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the  judge  of  the  superior  court  of  Loe  Angeles  county  in  the 
action  which  resulted  in  a  final  judgment  against  plaintiff  in 
that  county  "for  the  purpose  of  showing  the  nature  of  that 
action  and  the  issues  which  were  submitted  to  the  court  for 
its  consideration/' 

The  defendants  objected  upon  the  ground  that  the  opinion 
was  incompetent,  irrelevant,  and  immaterial,  and  no  part  of 
the  record  in  that  case.  The  court  sustained  the  objection^ 
and  the  ruling  is  now  claimed  to  be  error.  The  opinion  of  the 
judge  was  no  part  of  the  record.  If  it  be  conceded  that  parol 
evidence  may  be  given  as  to  what  the  issues  were  in  the  for- 
mer suit,  the  parol  evidence  would  have  to  be  competent.  The 
written  opinion,  without  even  the  form  of  having  been  made 
under  oath,  was  not  competent  evidence  for  the  purpose  for 
which  it  was  offered.  It  is  urged  that  the  estoppel  in  the 
former  case  could  not  apply  to  defendant  Beatty  for  the 
reason  that  he  was  not  a  party  thereto.  The  court  below  did 
not  find  as  a  conclusion  of  law,  or  otherwise,  that  the  former 
judgment  was  a  bar  as  to  defendant  Beatty.  It  did  find, 
however,  that  defendant  Beatty  did  not  have  in  his  posses- 
sion at  the  time  of  the  commencement  of  this  action  any  of 
the  property  described  in  the  complaint.  In  such  case  in  an 
action  in  claim  and  delivery  the  plaintiff  cannot  recover. 
(Riciotto  V.  Clement,  94  Cal.  105.) 

It  further  found  that  plaintiff  is  not  and  never  has  been 
the  owner  nor  entitled  to  the  possession  of  the  property.  In 
such  case  he  is  not  entitled  to  recover.  (Cardinell  v.  Bennett, 
52  Cal.  il 6]  Fredericks  v.  Tracy,  98  Oal.  658.) 

The  findings  are  not  inconsistent.  Finding  6  shows  that 
defendant  Crookshank  purchased  the  property  described  in 
the  complaint  at  sheriff's  sale  on  May  23, 1895,  and  took  pos- 
session of  it,  but  that  he  had  sold  and  disposed  of  all  of  it, 
except  a  remnant  worth  about  seven  hundred  and  fifty  dol- 
lars, prior  to  the  time  this  action  was  commenced.  This  is 
not  inconsistent  with  the  finding  of  estoppel  by  reason  of  the 
former  suit,  neither  is  it  inconsistent  with  finding  7  that 
plaintiff  is  not  and  never  has  been  the  owner  of  nor  entitled 
to  the  possession  of  the  property.  The  finding  that  defend- 
ants, the  bank  and  Beatty,  seized  the  property  upon  execu- 
tions with  a  view  to  obtain  a  preference,  and  that  at  the  time 


184  Estate  op  Hbdrick.  [127  CaL 

they  iiad  reasonable  cause  to  believe  the  copartners  to  be  in- 
solvent, is  not  inconsistent  with  the  finding  of  the  estoppel  by 
reason  of  the  former  judgment  between  the  same  parties  and 
involving  the  same  subject  matter.  The  former  judgment 
may  have  been  erroneous,  but  it  being  a  final  judgment  its 
effect  as  res  judicata  is  none  the  less  binding  in  this  case. 
(Freeman  on  Judgments,  sec.  249;  Bigelow  on  Estoppel,  5th 
ed.,  261.) 

We  advise  that  the  judgment  be  affirmed, 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment IS  affirmed.    McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[L.  A.  No.  7S0.    Department  Two.—Deoember  13,  1899.] 

In  the  Matter  of  the  Estate  of  JOHN  HEDRICK,  Deceased, 
GEOKGE  M.  FRINK;  Administrator,  Appellant,  v. 
HEIRS  OF  JOHN  HEDRICK,  Respondents. 

Estates  or  Deceased  Pebsons — ^Accounts  or  Administratok— Akoukt 
or  Ezfenditubes  without  Vouchers. — Under  section  1632  of  the 
Code  of  OiTil  Procedure,  the  items  of  expenditure  by  an  adminis- 
trator, for  which  no  vouchers  are  produced,  but  which  maj  be  al- 
lowed him  on  his  accounting,  are  expressly  limited  to  items  each 
of  which  does  not  exceed  twenty  dollars,  and  not  aggregating  in  ex- 
cess  of  fire  hundred  dollars.  A  larger  aggregate  cannot  be  allowed, 
notwithstanding  proof  of  the  items  in  excess  may  be  adduced  in 
corroboration  of  the  administrator's  oath  as  to  their  correctness. 

Id. — Seici- Annual  Returns  of  Public  Administrator — Account  Stated 
— ^Rights  of  Heirs. — The  semi-annual  statements  required  to  be  re- 
turned by  the  public  administrator,  under  section  1736  of  the  Ciode 
of  Giyii  Procedure,  are  not  intended  to  be  settled  as  statements 
of  account,  and  cannot  be  treated  as  accounts  stated,  or  as  conclud- 
ing the  rights  of  the  heirs,  who  may  contest  any  unlawful  items  con- 
tained therein  upon  the  final  settlement  of  the  accounts  of  the 
public  administrator. 

Id. — Stipulation  of  Heirs  as  to  Returns — Contest  of  Items  U»- 
YOUCUED  FOR. — A  stipulation  of  the  heirs  that  each  of  the  returns 
shows  that  during  the  time  embraced  therein  "the  adminbtrator 
diiJy  paid  out,  as  expenses  in  this  estate,"  the  aggregate  amounts 
included  therein,  aggregating  a  sum  total,  in  all  of  the  retumSy  and 
further  stipulating  that  the  items  embraced  in  the  amended  final 
account  were  correct,  excepting  an  aggregate  sum  stated^  'vdiiih 
was  contested,  and  which  appears  at  the  hearing  to  be  made  ap  of 
items  of  expense  in  the  respectiye  returns  for  which  no  votldiers 
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were  given,  is  not  to  be  construed  as  admitting  conclusively  the 
correctness  of  such  contested  items,  but  as  only  admitting  that  the 
returns  showed  certain  total  expenses  for  given  periods. 

Id. — BxruBAL  of  Extra  Ck)MFEN8ATioN — Discretion  of  Court. — ^The  ac- 
tion of  the  court  in  refusing  an  allowance  of  extra  compensation 
to  the  administrator  wul  not  be  disturbed  upon  appeal,  where  the 
evidence  discloses  no  abuse  of  discretion  by  the  court. 

APPEAL  from  an  order  of  the  Superior  Court  of  River- 
side County  settling  an  administrator's  account  and  from  an 
order  denying  him  extra  compensation.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion. 

Purington  &  Adair,  and  Elmer  E.  Rowell,  for  Appellant. 

W.  J.  Mclntyre,  for  Respondents. 

CHIPMAN,  C. — Appeal  by  the  administrator  from  an 
order  settling  his  final  account  and  from  an  order  denying 
him  extra  compensation. 

1.  Appellant  was  public  administrator  and  became  admin- 
istrator of  this  estate  by  virtue  of  his  office  in  the  year  1893. 
He  filed  eight  semi-annual  returns  as  required  by  section 
1736  of  the  Code  of  Civil  Procedure— the  first  being  "for  the 
term  commencing  December  1,  1893,  and  ending  June  1, 
1894,"  and  the  last  being  "for  the  term  commencing  June  1, 
1897,  and  ending  December  1, 1897."  These  returns,  as  the 
statute  calls  them,  do  not  appear  in  detail,  but  it  is  agreed  and 
stipulated  that  each  one  "shows  that  during  said  term  (i.  e., 
the  term  embraced  in  each  return)  the  administrator  duly 
paid  out  as  expenses  in  this  estate"  a  certain  sum  total,  the 
sevlBral  amounts  of  which  are  given.  The  administrator  filed 
his  final  account  April  23,  1898,  and  on  July  13,  1898,  he 
filed  an  amended  final  account,  which  latter  was  the  account 
heard  and  determined.  The  following  stipulation  was  en- 
tered into  at  the  hearing:  "It  is  stipulated  that  all  the  items 
of  credit  contained  in  the  amended  final  account  ....  ex- 
cepting the  item  of  $2,090.18,  are  correct,  the  same  having 
been  gone  into  at  the  former  hearing  of  the  first  final  account 
herein  filed."  Appellant  claims,  as  the  result  of  the  forego- 
ing stipulation,  that  respondents  admitted  the  correctness  of 
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the  expenditures  as  shown  by  these  semi-annual  returns,  and, 
as  they  form  the  total  of  the  principal  items  in  the  amended 
final  account,  their  correctness  as  to  that  account  is  also  ad- 
mitted. We  cannot  so  regard  this  stipulation.  This  item  of 
$2,090.18  was  expressly  and  specifically  contested,  and  much, 
indeed  most,  of  the  evidence  was  addressed  to  that  item  with  a 
view  to  make  legal  proof  of  its  correctness  and  to  show  that 
the  administrator  should  be  credited  with  it.  The  manifest 
object  of  the  stipulation,  as  to  the  semi-annual  returns,  was 
to  show  that  they  contained  a  statement  of  expenses  and  their 
amount  for  each  period,  but  it  was  not  intended  by  the  con- 
testing parties  that  they  should  be  'received  as  conclusively 
showing  the  expenditures  to  be  just  and  proper  and  as  duly 
established  by  vouchers.  The  stipulation  went  no  further 
than  to  admit  that  the  returns  showed  certain  total  expenses 
for  given  periods. 

2.  The  contestants  are  the  heirs  at  law  of  the  deceased,  and 
the  contested  item  in  the  account  reads  as  follows:  "By 
amount  paid  out  for  expenses  of  keeping  up  and  properly  car- 
ing for  the  estate  as  per  semi-annual  exhibits  of  adminis- 
trator, filed  herein  as  follows :  June  1,  1894 ;  December  6, 
1894;  June  1,  1895;  December  1,  1895;  June  1,  1896;  De- 
cember 1,  1896;  June  1,  1897;  December  1,  1897-^ 
$2,090.18."  The  administrator  testified  that  this  amount 
was  "made  up  of  money  paid  out  for  the  benefit  of  the  estate 
for  which  there  are  no  vouchers.  I  get  that  amount  from  the 
regular  reports  made  semi-auunally  to  this  court."  He  ex- 
plained that  he  arrived  at  the  above  sum  by  subtracting  from 
the  totals  v^f  each  semi-annual  report  the  amount  for  which 
he  had  vouchers  at  the  hearing  and  adding  these  different 
amounts  together.  He  testified  that  he  could  only  give  a  gen- 
eral idea  of  how  these  different  amounts  of  money  were  paid 
out.  In  one  case  he  said  "It  was  paid  out  for  car  fare  and 
buggy  hire  and  little  things  for  the  ranch — ^paid  out  in 
cash."  In  another  instance  he  added  to  these  purposes  "for 
improvements."  Again  he  testified:  "In  those  instances  where 
1  testify  that  these  different  balpnces  were  expended  for  the 
benefit  of  the  estate,  it  would  be  impossible  to  remember  the 
items  and  the  persons  to  whom  I  paid  them,  and  the  places 
where  I  paid  them."  He  further  testified  that  the  items  onter^ 
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ing  into  the  first  five  of  his  semi-annual  reports  were  taken 
from  a  regular  account-book  and  cash-book ;  that  this  cash- 
book  has  since  been  lost  and  he  has  been  unable  to  find  it ;  that 
this  book  contained  the  items  of  expense  now  charged  for^ 
and  that  he  now  has  no  memoranda  of  any  of  the  items  for 
which  he  has  no  vouchers.  He  testified  that  the  money  was 
expended  for  the  estate  and  he  personally  derived  no  benefit 
from  any  of  the  expenditures.  Some  testimony  was  intro- 
duced to  corroborate  the  testimony  of  the  administrator.  Sec- 
tion 1632  of  the  Code  of  Civil  Procedure  provides  as  follows : 
''On  the  settlement  of  iiis  account  he  (the  administrator) 
may  be  allowed  any  item  of  expenditure  not  exceeding  $20 
for  which  no  voucher  is  produced,  if  such  item  be  supported 
by  his  own  uncontradicted  oath  positive  to  the  fact  of  pay- 
ment, specifying  when,  where,  and  to  whom  it  was  made? 
but  such  allowances  in  the  whole  must  not  exceed  $500 
against  any  one  estate,"  etc. 

Appellant  contends  that  by  a  fair  construction  the  statute 
must  be  held  to  mean  that  the  limitation  of  $500  applies  only 
to  such  items  in  excess  of  that  sum  as  have  no  support  other 
than  the  oath  of  the  administrator.    He  may  support  his  ac- 
count by  his  own  "uncontradicted  oath"  to  that  extent  and 
no  more ;  but  that  where  he  supports  his  account  by  his  own 
oath  and  by  satisfactory  proofs  other  than  and  corroborative 
'of  this  oath,  the  excess  over  $500,  no  matter  how  much  it 
may  be,  must  be  allowed  in  the  settlement  of  his  accounts. 
We  cannot  accept  this  construction  of  the  statute.    Its  lan- 
guage is  plain  and  unambiguous  and  means,  as  we  conceive, 
that  the  administrator  may  support  his  account  as  to  an  item 
not  exceeding  $20,  for  which  he  has  no  voucher,  "by  his  own 
uncontradicted  oath  to  the  fact  of  payment,  specifying  when, 
where,  and  to  whom  it  was  made,"  to  the  extent  in  all  of 
$500.     Beyond  that  limit  he  must  support  the  account  by 
vouchers,  and  no  amount  of  corroboration  of  his  oath  to  the 
expenditures  by  the  testimony  of  other  witnesses  will  avail 
to  dispense  with  vouchers ;  and  as  to  the  $500  he  must  show 
,vih©ii>  where,  and  to  whom  the  disbursement  was  made.  This 
is  tbe  plain  and  obvious  reading  of  the  statute,  which,  so  far 
as  we  are  aware,  has  never  been  questioned  by  this  court. 
Such  loose  and  unsatisfactory  statements  as  those  made  by 
the  administrator,  as  to  when,  a\  here,  and  to  whom  he  maiid 
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the  disbursement,  are  wholly  insufficient.  The  administrator 
was  confessedly  unabel  to  make  the  statutory  proofs  and  must 
abide  the  consequences  of  his  failure  to  do  so. 

3.  Appellant  claims  that  the  semi-annual  returns  made 
under  section  1736  of  the  Code  of  Civil  Procedure  must  be 
treated  as  accounts  stated  and  conclusive  against  the  respond- 
ents (citing  Hendey  v,  March,  75  Cal.  567),  for  the  reason 
that  they  were  aware  that  these  returns  had  been  made  and 
filed  and  had  made  no  objection  to  them.    Respondents  were 
nonresidents,  and*  it  is  claimed  that  their  resident  attorney 
here,  Mr.  Harvey  Potter,  examined  the  returns  from  time  to 
time  and  made  no  objection  to  them  and  that  he  sent  two 
or  three  of  them  to  the  attorney  of  respondents  at  their 
place  of  residence.    We  do  not  think  that  the  return  to  be 
made  by  the  public  administrator,  required  by  section  1736, 
could  under  any  circumstances  be  treated  as  an  account  stat- 
ed.   It  is  wholly  different  from  the  accounts  required  to  be 
made  by  administrators  and  for  a  wholly  different  purpose, 
and  is  not  intended  to  and  does  not  take  the  place  or  serve 
the  purpose  of  the  semi-annual  accounts  required  by  section 
1622  of  the  Code  of  Civil  Procedure  and  sections  following. 
Before  even  these  latter  accounts  can  be  conclusive  they  must 
be  heard  by  the  court  and  its  order  made  determining  their 
correctness.    The  "return"  spoken  of  in  section  1736  is  not 
an  account  in  the  sense  that  these  other  accounts  are  sach; 
it  is  not  made  to  the  court;  there  is  no  hearing  upon  it  and 
no  order  of  the  court  required  as  to  it.    No  heir  is  bound 
by  it,  nor  does  it  conclusively  establish  any  fact  stated  in  it 
as  against  an  heir.    The  account  mentioned  in  Hendey  v. 
March,  9upra,  was  an  account  stated  between  two  persons 
having  pecuniary  relations  with  each  other  and  was  an  en- 
tirely different  account  from  the  official  return  of  the  public 
administration  in  the  case  before  us. 

4.  The  evidence  as  to  appellant's  right  to  extra  compensation 
discloses  no  abuse  of  discretion  by  the  court  in  refusing  this 
allowance.  The  order  must,  therefore,  stand.  (Code  Civ. 
Proc,  sec.  1618.) 

It  is  advised  that  the  orders  appealed  from  be  afiirmecL 

-    Haynes,  C,  and  Gray,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  orders 
appealed  from  are  affirmed. 

McFarland^  J.,  Temple,  J.,  Henshaw,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  766.    Department  Two.— December  13,  1899.] 

H.  A.  BARCLAY,  Respondent,  v.  J.  C.  BLACKINTON, 
Administrator,  etc..  Appellant. 

Estates  of  Deceassd  Persons — Action  upon  Wbitten  Psoiass  of  De- 
cedent— Statute  of  Limitations. — An  action  upon  a  i^Titten  prom- 
ise of  a  decedent  to  pay  money,  brought  more  tlian  four  years  and 
nine  months  after  its  maturity  and  one  year  and  eight  months  after 
the  issuance  of  letters  of  administration,  is  barred  by  the  terms 
of  sections  337  and  353  of  the  Code  of  Civil  Procedure. 

Id. — Statutory  Suspension — Presentation  and  Rejection  of  Claiic 
— BRIGHT  of  Action. — In  such  case,  there  is  no  statutory  suspension 
of  the  right  of  action,  beyond  the  period  of  ten  days  after  presen- 
tation of  the  claim,  after  which  action  may  be  brought  as  upon 
a  rejected  claim;  and  the  limitation  of  one  year  after  the  issuance 
of  letters  of  administration,  operating  to  extend  the  general  stat- 
ute of  limitations,  cannot  be  further  extended  by  the  neglect  of  the 
administrator  to  indorse  a  formal  rejection  of  the  claim  there- 
upon. 

Id. — Special  Statutory  Limitation  or  Three  Months — ^Effect  upon 
General  Statute. — ^The  special  statutory  limitation  of  thret 
months  after  the  rejection  of  a  claim  in  which  to  bring  action  there- 
upon, is  independent  of  and  collateral  to  the  general  statute  of 
limitations.  It  may  shorten,  but  cannot  lengthen,  the  operation 
of  the  general  statute.  After  a  claim  is  barred  by  the  general 
statute  of  limitations,  it  can  never  be  allowed  or  made  a  valid 
claim  against  the  estate  by  any  act  or  neglect  of  the  administrator. 

Appeal — ^Dismissal — New  Trial  Statement — Objection  not  Appear- 
ing IN  Record. — It  is  not  ground  for  the  dismissal  of  an  appeal 
from  a  judgment  and  from  an  order  denying  a  new  trial,  that  the 
statement  on  the  motion  for  the  new  trial  and  the  amendments 
thereto  were  not  presented  and  filed  with  the  clerk  in  time;  and 
where  neither  such  fact  nor  objection  thereto  appears  in  the  set- 
tled statement,  and  they  appear  only  in  a  separate  statement  signed 
by  the  respondent,  which  is  no  part  of  the  record,  and  has  no  place 
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in  the  transcript,  the  fact  therein  stated  is  not  ground  for  diMre< 
garding  the  settled  statement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion. 

M.  W.  Conkling,  for  Appellant. 

The  plaintifTs  claim  was  barred  by  the  general  statute  of 
limitations.  (Code  Civ.  Proc,  sees.  337,  353;  McMillan  v. 
Hay  ward,  94  Cal.  359.)  There  was  no  statutory  prohibition 
of  action  exceeding  ten  days  after  presentation  of  the  claim. 
(Code  Civ.  Proc,  sec.  1396;  Cowgill  v.  Dinwiddie,  98  Cal. 
486;  Hintrager  v.  Travt,  69  Iowa,  746;  Steel  v.  Steel,  25  Pa. 
St.  154.)  The  signed  statement  of  respondent's  attorney, 
not  embodied  in  the  settled  statement,  is  no  part  of  the  rec- 
ord upon  appeal.  (People  v.  Bidleman,  104  Cal.  608;  La 
Fetra  v.  Oleason,  101  Cal.  246;  People  v.  Fredericks,  106 
Cal.  554.)  The  presentation  of  the  claim  was  not  the  equiv- 
alent of  an  action  under  a  statute  like  ours.  (Davis  v.  Hart, 
123  Cal.  384;  Reynolds  v,  Collins,  3  Hill,  37;  Bucklin  v. 
Chapin,  1  Lans.  443.)  The  early  cases  in  this  state  intimat- 
ing an  opinion  to  the  contrary  were  overruled  in  McMillan 
V,  Hayvjard,  supra, 

E.  W.  Camp,  for  Respondent. 

Section  353  of  the  Code  of  Civil  Procedure  has  no  applica- 
tion to  claims  required  to  be  presented  to  the  administrator. 
(Morrow  v.  Barker,  119  Cal.  65.)  Section  1498,  being  the 
special  statute  applicable  to  suits  on  the  subject  matter  of 
action  upon  rejected  claims,  must  control  upon  that  particu- 
lar subject  matter.  (Pol.  Code,  sec.  4484.)  Presentation  of 
a  claim  within  the  time  limited  for  commencing  an  action 
stops  the  running  of  the  statute;  and  the  right^to  sue  only 
comes  from  rejection  by  the  administrator.  (Continental 
Life  Ins.  Co,  v.  Barber,  50  Conn.  567 ;  Quivey  v.  Hall,  19  Cal. 
101;  Morrow  v.  Barker,  supra;  Becket  v.  Selover,  7  Cal.  215; 
68  Am.  Dec.  237:  Estate  of  Schroeder,  46  Cal.  304;  Willis  v. 
Farley,  24  Cal.  490,  501 ;  Boyce  v.  Focte,  19  Wis.  199  (215)  ; 
Large  v.  Large,  29  Wis.  60;  Aiken  v.  Morse,  104  Mass.  277. ^ 
The  claimant  has  three  months  after  express  rejection  of  the 
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claim  in  which  to  sue  thereon.     (Bank  of  Ukiah  v.  Shoe- 
makey  67  Cal.  148;  Cowgill  v.  Dinwiddle,  98  Cal.  481.) 

COOPER,  C. — ^Judgment  was  rendered  in  the  court  below 
upon  findings  in  favor  of  plaintiff  and  against  defendant  as 
administrator.  This  appeal  is  from  the  judgment  and  an 
order  denying  defendant's  motion  for  a  new  trial.  The  facts 
are  not  disputed,  and,  so  far  as  pertinent  to  the  question  to  be 
here  decided,  are  substantially  as  follows:  "On  the  seven- 
teenth day  of  January,  1893,  Mrs.  S.  C.  McLellan  made  a 
promise  in  writing  to  pay  plaintiflF  on  said  day  the  amount  in 
controversy,  married  the  defendant,  and  died  in  February, 
1896,  leavng  the  amount  unpaid.  On  the  twenty-first  day 
of  February,  1896,  the  defendant  was  appointed  adminis- 
trator of  the  estate  of  deceased,  and  on  March  2, 1896,  letters 
of  administration  were  duly  issued  to  him.  On  June  11, 
1896,  the  plaintiff  duly  made  out  and  presented  his  claim  in 
writing  to  defendant  as  such  administrator.  The  defendant 
kept  the  claim  and  did  not  notify  the  plaintiff  of  his  action 
upon  it  until  August  16,  1897,  when  he  returned  it  with  his 
indorsement  in  writing  rejecting  it.  On  the  twenty-second 
day  of  October,  1897,  this  action  was  commenced.  The  only 
question  to  be  here  determined  is  whether  or  not  the  plain- 
tiff's cause  of  action  was  barred  by  the  statute  of  limitations 
at  the  time  the  action  was  commenced.  It  is  provided  in  our 
code  (Code  Civ.  Proc,  sec.  337),  that  *'an  action  upon  any 
contract,  obligation,  or  liability,  founded  upon  an  instrument 
in  writing  executed  in  this  state,"  must  be  commenced  within 
four  years.  The  action  was  commenced  more  than  four  years 
and  nine  months  after  the  written  promise  was  made  and 
due,  and  the  cause  of  action  was  therefore  barred  by  the 
statute  unless  within  the  exception  of  some  other  section  of 
the  code.  It  is  claimed  that  the  case  is  within  the  saving 
clause  of  the  Code  of  Civil  Procedure,  section  353,  which,  so 
for  as  applicable  here,  is  as  follows:  "If  a  person  against 
whom  an  action  may  be  brought  die  before  the  expiration  of 
the  time  hmited  for  the  commencement  thereof,  and  the 
cause  of  action  survive,  an  action  may  be  commenced  against 
his  representatives  after  the  expiration  of  that  time,  and 
within  one  year  after  the  issuing  of  letters  testamentary  or  of 
administration." 
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The  defendant's  intestate  against  whom  the  action  might 
have  been  brought  died  before  the  expiration  of  the  time  lim- 
ited for  the  commencement  thereof,  and  the  plaintiflF,  under 
the  provision  of  the  section  quoted,  had  one  year  after  the 
issuance  of  letters  of  administration  to  the  defendant  in  which 
to  commence  his  action.    He  did  not  commence  it  within  one 
year  after  the  issuance  of  letters,  but  more  than  one  year  and 
seven  months  elapsed  before  the  commencement  thereof.  The 
cause  of  action  is,  therefore,  not  within  the  saving  clause  of 
section  353,  and  was  barred  at  the  time  the  complaint  was 
filed.    In  McMillan  v.Hayward,  94:  Cel.S60,  it  is  said:    "The 
statute  had,  therefore,  commenced  to  run,  and  would  con- 
tinue to  run  unless  the  case  is  brought  within  some  express 
exceptions  of  the  statute,  and  death  is  not  made  such,  further 
than  that  the  suitor  may  in  such  case  commence  his  action 
within  one  year  after  letters  are  issued.    This  action  was  com- 
menced neither  within  four  years  after  the  maturity  of  the 

note,  nor  within  one  year  after  letters  were  issued The 

evident  purpose  of  section  353  is  to  secure  to  a  party  who  has 
a  cause  of  action  against  a  decedent  one  year  after  the  ap- 
pointment of  a  legal  representative  within  which  to  bring  his 
action.  This  may  or  may  not  have  the  effect  of  extending 
the  time." 

In  this  case  the  time  would  have  expired  January  17, 1897, 
but  the  statute  quoted  extended  the  time  to  March  2,  1897, 
thus  giving  respondent  one  month  and  fifteen  days  more  time 
in  which  to  bring  his  action  than  he  had  under  the  general 
statute. 

The  opinion  of  the  learned  judge  of  the  court  below  is 
printed  by  plaintiff's  counsel  and  adopted  by  him  as  his  brief. 
In  the  opinion  it  is  said  that  the  action  was  stayed  by  statu- 
tory prohibition  under  section  356  of  the  Code  of  Civil  Pro- 
cedure, which  provides:  "When  the  commencement  of  an 
action  is  stayed  by  injunction  or  statutory  prohibition,  the 
time  of  the  continuance  of  the  injunction  or  prohibition  is 
not  part  of  the  time  limited  for  the  commencement  of  the 
action." 

After  discussing  the  section  quoted  and  sections  1496, 
1498,  and  1500  of  the  Code  of  Civil  Procedure,  the  judge 
said:  "It  appears  clear,  therefore,  that  the  effect  of  section 
1500  and  the  other  sections  above  quoted  is  to  prohibit  the 
holder  of  any  claim  against  an  estate  from  beginning  any 
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action  thereon  until  the  claim  has  been  presented  to  the  ad- 
ministrator and  rejected  by  him."  It  appears  clear  to  us  that 
such  is  not  the  effect  of  the  sections  quoted.  Section  1496 
expressly  says:  "If  the  executor  or  administrator,  or  the 
judge,  refuse  or  neglect  to  indorse  such  allowance  or  rejection 
for  ten  days  after  the  claim  has  been  presented  to  him,  such 
refusal  or  neglect  may,  at  the  option  of  the  claimant,  be 
deemed  equivalent  to  a  rejection  on  the  tenth  day.''  And  it 
has  been  held  by  this  court  that  such  action  can  be  brought 
after  the  tenth  day  without  any  formal  rejection  ot  the  claim. 
(Bank  of  Ukiah  v.  Shoemake,  67  Cal.  148 ;  Roddan  v.  Doane, 
92  Cal.  558;  C<ywg%ll  v,  Dinwiddie,  98  Cal.  481.)  Therefore, 
plaintiff  could  have  brought  this  action  any  time  after  June 
21,  1896,  up  to  March  2,  1897.  It  was  his  own  laches  not 
to  have  done  so.  The  theory  of  the  statute  of  limitations  is 
that  a  creditor  has  the  full  statutory  time,  whatever  that  may 
be,  on  any  day  of  which  he  may  of  his  own  volition  com- 
mence an  action.    (Hoff  v,  Funkenaiein,  54  Cal.  236.) 

It  is  said  that  under  the  Code  of  Civil  Procedure,  section 
1498,  the  plaintiff  had  three  months  after  the  claim  was  for- 
mally and  officially  rejected  by  the  administrator  in  which  to 
bring  his  action.  We  do  not  so  construe  the  statute.  The 
section  may  shorten  but  cannot  be  held  to  lengthen  the  gen- 
eral statute  of  limitations.  The  special  limitation  of  time 
within  which  suit  must  be  brought  against  the  estates  of  de- 
ceased persons  are  called  in  many  states  statutes  of  nonclaim 
OT  of  short  or  special  limitation.  These  limitations  exist  in- 
dependent of  and  collateral  to  the  general  law  of  limitations. 
(2  Woemer's  American  Law  of  Administration,  sec.  400,  and 
casea  cited.) 

After  the  second  day  of  March,  1897,  the  claim  was  barred 
by  the  statutes  of  limitations,  and  thereafter  neither  the  ad- 
ministrator nor  the  court  had  the  power  to  allow  it.  On  the 
contrary,  they  were  expressly  prohibited  from  doing  so. 
(Code  Civ.  Proc.,  sec.  1499.)  If  it  could  not  be  allowed  be- 
cause barred  by  the  statute  it  is  difficult  to  conceive  how  it 
could  be  allowed  by  a  rejection  of  it  and  suit  brought  within 
three  months  after  the  rejection.  If  it  was  barred  by  the 
statute  when  rejected,  it  continued  to  be  barred  when  suit  was 
brought  upon  it.  Any  other  construction  would  enable  a 
claim  against  an  estate  to  be  kept  alive  for  years,  or  until  all 
CXXVn.    Cal.— 13 
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the  witnesses  were  dead,  simply  by  the  neglect  of  the  admin- 
istrator to  act  upon  it.    lie  might  forget  it,  or  by  accident  or 
negligence  mislay  it,  and  the  estate  be  closed  and  distributed, 
and  yet  under  the  interpretation  of  the  statute  claimed  by 
plaintiff  suit  could  be  brought  upon  it  and  the  assets  taken 
from  the  heirs,  though  years  had  passed.    If  the  contention 
of  plaintiff  is  correct,  the  administrator  by  bis  negligence 
•could  add  over  seven  months  to  the  general  statutes  of  limita- 
tion,   if  he  could  add  seven,  there  is  no  reason  why  he  could 
not  add  seven  years,  or  any  other  time,  in  the  same  manner. 
The  right  of  a  claimant  to  enforce  his  claim  under  our  stat- 
utes of  limitations  depends  upon  his  own  vigilance  and  is 
often  lost  by  his  own  laches.    We  know  of  no  principle  that 
will  preserve  it  by  the  carelessness  or  laches  of  the  party 
against  whom  it  is  sought  to  be  enforced.    If  the  deceased 
had  lived,  and  the  plaintiff  had  presented  his  claim  to  her 
and  demanded  its  payment  on  the  eleventh  day  of  June,  1893 
(the  day  of  its  presentation  to  the  appellant),  and  she  had 
kept  it  and  never  returned  it,  certainly  it  would  not  be 
claimed  that  the  demand  or  written  claim,  so  made  of  her, 
would  prevent  her  from  pleading  the  statute.    Was  the  de- 
mand or  written  claim  made  of  her  administrator  after  her 
death  of  any  greater  effect?    In  the  one  case  suit  could  have 
been  brought  without  making  or  presenting  any  claim ;  in  the 
other  a  written  claim  is  made  requisite  by  the  statute.  It  has 
been  many  times  decided  by  this  court  that  when  a  claim  is 
duly  presented  and  allowed  by  the  administrator  and  the 
judge  that  it  stops  the  running  of  the  statute.  It  has  never 
been  held  that  the  mere  presentation  of  it  has  the  same  effect. 
The  statute  of  Illinois  required  all  claims  to  be  exhibited 
against  the  estate  within  two  years  from  the  grant  of  letters 
or  be  forever  barred.    In  discussing  this  statute  the  supreme 
court  said  in  the  case  of  Reitzell  v.  Miller,  25  111.  69 :    "It  was 
not  the  design  of  the  general  assembly  that  the  filing  of  the 
claim  should  arrest  the  general  statute  of  limitations  which 
had  previously  begun  to  run,  nor  to  prevent  it  from  afterward 
running  upon  a  claim  not  due  at  the  time  of  its  presenta- 
tion.   The  object  of  this  section  is  to  facilitate  and  produce 
speedy  settlement  of  estates  of  deceased  persons,  and  it  could 
not  have  been  the  design  to  give  creditors  an  unlimited  period 
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of  time  within  which  to  establish  the  justice  of  their  claims 
after  they  had  been  exhibited  in  the  probate  court.  Such  a 
construction  would  defeat  the  manifest  intention  of  the  enact- 
ment." 

The  case  is  cited  and  approved  in  Morse  v.  Clarkj  10  Colo. 
219.  In  Toby  v.  Allen,  3  Kan.  413,  in  speaking  of  a  claim 
where  the  debtor  had  died,  the  court  said:  "Whether  the 
law  shall  operate  to  bar  his  claim  is  made  to  depend  entirely 
upon  his  own  action,  subject  to  the  conduct  of  the  debtor  as  to 
absence,  concealment,  payment,  etc.  Its  operation  in  no 
event  is  made  to  depend  upon  the  action  of  third  persons.  No 
matter  who  shall  commence  a  suit,  or  who  shall  forbear,  the 
operation  of  the  statute  depends  wholly,  subject  to  the  ex- 
ceptions above  referred  to,  upon  the  action  of  the  owner 
of  the  claim  sought  to  be  enforced." 

Section  164  of  the  code  of  North  Carolina  is  similar  to  sec- 
tion 353  of  our  Code  of  Civil  Procedure.  The  supreme  court 
of  that  state,  in  construing  the  section  in  Benson  v.  Bennett, 
112  N.  C.  507,  said:  "The  object  in  view  is  that,  when  the 
cause  of  action  survives  and  is  not  barred  at  the  time  of  the 
death,  there  shall  be  at  least  one  year  after  the  death  of  the 
creditor,  or  one  year  after  the  grapt  of  letters  of  administra- 
tion to  the  personal  representative  of  the  debtor,  before  action 
is  barred.  This  is  conclusively  shown  by  the  words  of  the  sec- 
tion, that  if  the  party  die  before  the  claim  is  barred  action 
may  be  brought  after  the  expiration  of  the  time  limited,  and 
within  one  year." 

The  law  in  its  wisdom  prescribes  periods  of  limitations  dur- 
ing which  actions  must  be  commenced  against  persons  while 
living,  or  they  will  be  barred.  The  reasons  are  much  greater 
for  requiring  diligence  in  the  prosecutions  of  claims  or  ac- 
tions against  the  estates  of  deceased  persons.  It  is  the  every- 
day experience  of  almost  every  lawyer  that  fictitious  or  doubt- 
ful claims  are  often  presented  against  estates  that  never  would 
have  been  presented  against  the  party  living.  The  claim 
may  have  been  paid  and  the  only  knowledge  of  such 
payment  possessed  by  the  deceased,  whose  lips  are  closed  by 
death.  The  policy  of  the  law  is  to  settle  up  the  estates  of 
deceased  persons  as  speedily  as  possible,  to  pay  the  just  debts 
and'  expenses  and  distribute  the  property  to  the  rightful 
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heirs  or  devisees.    For  this  reason  statutes  are  justified  and 
upheld  that  shorten  the  period  and  time  of  presenting  and 
bringing  suits  on  claims  against  estates.    The  language  of 
the  supreme  court  of  the  United  States  in  United  States  v, 
Wiley,  11  Wall.  513,  may  well  be  applied  to  respondent: 
"Statutes  of  limitations  are  indeed  statutes  of  repose.    They 
are  enacted  upon  the  presumption  that  one  having  a  well- 
founded  claim  will  not  delay  enforcing  it  beyond  a  reason- 
able time  if  he  has  the  power  to  sue;  such  reasonable  time  is 
therefore  defined  and  allowed."    In  this  case,  the  time  was 
defined  and  allowed  and  the  respondent  had  the  power  to  sue. 
The  result  may  be  a  hardship,  but  it  is  not  different  from 
any  other  case  where  the  party  loses  through  mistake  or 
ignorance  of  the  law.    It  is  of  much  greater  importance  that 
laws  should  be  general  and  uniform  in  their  operation  and 
enforced  by  uniform  rules,  applied  alike  to  all  cases,  than 
that    a  particular  hardship    should  be  averted.     Plaintiff 
claims  that  the  appeal  should  be  dismissed  because  the  state- 
ment on  motion  for  a  new  trial  and  the  amendments  were 
not  presented  and  filed  with  the  clerk  in  time.    This  is  no 
ground  for  the  dismissal  of  the  appeal.    Neither  does  the 
case  come  within  the  rule  of  Wheeler  v.  Karnes,  125  Cal.  51, 
cited  by  plaintiff.    The  statement  was  settled  by  the  judge 
on  the  tenth  day  of  March,  1899,  and  there  is  nothing  in  it  to 
show  Whether  or  not  any  objection  was  made  to  its  settle- 
ment in  any  manner,  nor  whether  any  exception  was  taken. 
There  is  a  statement  printed  in  the  transcript  immediately 
after  the  settled  statement  as  to  certain  objections,  but  it  is 
signed  by  he  attorney  for  respondent  only.    This  is  no  part 
of  the  record  and  has  no  place  in  the  transcript.     (People  v. 
McMahon,  124  Cal.  435.) 

Even  if  the  statement  should  be  disregarded  the  facts  ap- 
pear from  the  judgment-roll. 

The  judgment  should  be  reversed  and  the  cause  remanded, 
with  directions  to  the  court  below  to  enter  judgment  on  the 
findings  in  favor  of  appellant  and  in  accordance  with  the 
views  herein  expressed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
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ment  is  reversed  and  the  cause  remanded,  with  directions  to 
the  court  below  to  enter  judgment  on  the  findings  in  favor  of 
appellant  and  in  accordance  with  the  views  herein  expressed. 
McFarland,  J.^  Temple^  J.,  HenshaWi  J. 


[S.  F.  No.  1743.    Department  Two.— December  14,  ISM.] 

JEAN  PIERRE  CAUHAPE,  Administrator,  etc.,  Apellant, 
V.  SECURITY  SAVINGS  BANK  et  al.,  Respondents. 

Action  to  DrrERMim  Claim  to  Moitet— Bakk  Dnosrr  bt  Dbcxasid 
PcBSOH — EnoKNCB— Hbabsat. — In  an  action  to  determine  a  claim 
of  the  plaintiff  to  monej  deposited  in  iMUik  by  a  deceased  penon,  the 
dividends  upon  which  were  made  payable  to  the  order  of  plain- 
tiff, after  evidence  given  of  a  conversation  with  the  deceased  per- 
son about  the  plaintiff,  further  evidence  as  to  the  prior  acts  and 
declarations  of  the  father  of  the  deceased  person  during  his  last 
illness  is  not  admissible  as  being  explanatory  of  how  the  conversa- 
tion arose,  and  such  further  evidence  is  properly  stricken  out  aa 
hearsay. 

Id, — ^MoiTST  Had  and  Receivei>— Equitable  Claim  to  Dbfobit— Trust 
— JuBT  Tbial. — ^In  an  action  against  a  savings  bank  for  money  had 
and  received  to  plaintiff's  use,  and  to  determine  the  adverse  claim 
of  the  executors  of  a  deceased  person  to  the  money  claimedi  the  ad- 
verse claim  cannot  be  determined  by  a  court  of  law;  and  where  the 
bank  expressed  its  willingness  to  pay  the  money  as  the  court  might 
determine,  and  the  nature  of  the  issues  joined  between  the  dis- 
putants and  the  evidence  adduced  thereupon  showed  that  plaintiff 
is  asserting  an  equitable  claim  to  a  dq>08it  made  by  the  decedent 
for  her  benefit,  and  is  seeking  a  judgment  in  satisfaction  of  a  trust, 
as  against  the  executors,  the  action  against  them  is  in  equity,  and 
the  plaintiff  is  not  entitled  to  a  jury  trial  of  the  issues  Joined  with 
them. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court. 

A.  P.  Morrison,  Edward  J.  Pringle,  Pringle  &  Pringle,  and 
BJack  &  Learning,  for  Apellant. 
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Appellant  was  entitled  to  the  whole  explanation  of  the 
conversation  testified  to  with  Mrs.  Floyd.  What  was  re- 
peated to  Mrs.  Floyd  by  the  witness  Bowie  and  not  denied 
was  equivalent  to  a  statement  by  her.  (Oillam  v.  Sigman, 
29  Cal.  637 ;  People  v.  McCrea,  32  Cal.  98 ;  People  v.  Estrado, 
49  Cal.  171;  Smith  v.  Whiitier,  95  Cal.  279;  Greenleaf  on 
Evidence,  15th  ed.,  sec.  100.)  The  trust  in  personal  prop- 
erty was  provable  by  parol,  and  resulted,  as  matter  of  law, 
from  the  direction  of  the  father  of  Mrs.  Floyd  to  make  a 
payment  to  Mary  Pond.  (Civ.  Code,  sec.  2221 ;  Silvey  v. 
Hodgdon,  52  Cal.  363 ;  Hellman  v.  McWilliaTus,  70  Cal.  449; 
Doran  v.  Doran,  99  Cal.  311;  Curdy  v.  Berton,  79  Cal.  423; 
12  Am.  St.  Rep.  157;  Williarris  v.  Vreeland,  32  N.  J.  Eq. 
135;  WilliaTns  v.  Fitch,  18  N.  Y.  546;  27  Am.  &  Eng.  Ency. 
of  Law,  54,  note  4.)  Plaintiff  was  entitled  to  a  jury  trial. 
The  enforcement  of  an  equitable  right  to  money  does  not 
make  the  case  one  in  equity,  if  no  equitable  remedy  is 
sought.  The  legal  action  for  money  had  and  received  is 
competent  to  enforce  an  equitable  right  to  money.  (1  Chitty 
on  Pleading,  16th  Am.  ed.,  362,  note  2.)  Equitable  rights 
arising  under  simple  contracts  are  recoverable  at  law.  (But- 
ton V.  Poole,  1  Vent.  318,  332 ;  Dutton  v.  Poole,  T.  Raym. 
202 ;  Martyn  v.  Hind,  1  Cowp.  443 ;  Casmegia  v.  Waugh,  2 
Dowl.  &  R.  101,  note  C.  277;  Phelps  v.  Prothers,  16  Com. 
B.  370;  Scrimshire  v,  Alderton,  Strange,  1182;  Coppin  v. 
Walker,  7  Taunt,  237,  241;  Morris  v.  Cleasby,  1  Maule  A 
S.  519,  581.) 

Oliver  P.  Evans,  and  Sidney  V.  Smith,  for  Respondents. 

The  evidence  of  Bowie  stricken  out  was  properly  stricken 
out  as  heresay.  The  action  was  triable  by  the  court  and  not 
by  jury.  (Code  Civ.  Proc,  sec.  592;  McLaughlin  v,  Del  Re, 
04  Cal.  473;  Cassidy  v.  Sullivan,  64  Cal.  266;  Wheelock  v. 
Godfrey.  100  Cal.  578;  Fish  v.  Benson,  71  Cal.  434,  435; 
Walkerly  v.  Bacon,  85  Cal.  137.) 

TEMPLE,  J. — Plaintiff  in  his  complaint,  besides  showing 
the  corporate  chiu*actor  of  the  bsmk  defendant  and  the  repre- 
sentative character  of  the  other  defendants,  simply  avers 
that  the  bank  is  indebted  to  the  plaintiff  in  the  sum  of  three 
thousand  and  soventy-nino  dollars  and  twenty  cents  for 
money  had  and  received  for  the  use  of  the  plaintiff,  for 
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which  due  demand  has  been  made,  and  that  the  other  de- 
fendants, as  executors  of  the  estate  of  Cora  L.  Floyd,  de- 
ceased, claim  and  assert  some  right,  title,  or  interest  in  or  to 
said  money,  which  claim  is  without  right,  and  plaintiff  asks 
that  such  executors  be  required  to  set  forth  the  nature  of  their 
claims,  and  that  the  court  adjudge  them  to  be  invalid,  and 
that  plaintiff  is  the  owner  of  the  money  and  that  she  have 
judgment  against  the  savings  bank  for  the  amount.  The 
bank  answered,  denying  its  indebtedness,  and  averred  that 
Cora  L.  Floyd  in  her  lifetime  deposited  in  the  bank  three 
thousand  dollars,  which  the  bank  still  holds,  and  which  is 
daimed  by  the  other  defendants  as  the  property  of  the  estate. 
The  court  is  asked  to  determine  between  the  claimants. 

The  executors  answered,  denying  all  the  material  allega- 
tions of  the  complaint,  but  aver  that  their  testatrix  in  her 
lifetime  deposited  in  the  bank  three  thousand  dollars,  and  at 
the  time  instructed  the  banks  as  follows : 

"Please  pay  to  Mary  Pond,  or  order,  the  dividends  on  my 
term  deposit  account  (for  the  sum  of  $3,000),  No.  1356, 
until  further  notice.  CORA  L.  FLOYD." 

The  deposit  was  made  January  27, 1874,  and  Mary  Pond, 
afterward  Mary  Cauhape,  brought  this  action,  but  upon  her 
death  the  present  plaintiff  was  substituted.  Dividends  upon 
the  deposit  were  paid  to  plaintiff's  intestate  until  the  death  of 
Mrs.  Floyd  on  the  twenty-seventh  day  of  February,  1891. 
The  executors  claim  the  deposit  as  part  of  the  estate  of  Mrs. 
Floyd. 

It  was  stipulated  for  the  purposes  of  the  trial  that  Henry 
A.  Lyons,  father  of  Mrs.  Floyd,  died  testate,  and  by  his  will 
gave  Mary  Pond  two  thousand  dollars,  which  was  paid,  and 
left  the  bulk  of  his  estate  to  Mrs.  Floyd.  There  is  no  further 
evidence  as  to  the  character  or  amount  of  property  disposed 
of  by  the  will  of  Henry  A.  Lyons. 

Defendants  had  judgment,  and  plaintiff  on  this  appeal 
makes  two  points:  1.  The  court  erred  in  striking  out  cer- 
tain evidence ;  and  2.    In  refusing  a  jury  triai. 

The  evidence  stricken  out  was  part  of  an  answer  made  by 
A.  J.  Bowie,  a  witness  for  plaintiff,  whose  deposition  wad 
taken  upon  commission  by  questions  and  answers.  Having 
stated  that  he  was  an  intimate  acquaintance  of  Mrs.  Floyd 
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and  had  convensed  with  her  in  reference  to  Mary  P&nd,  he 
was  aflked  this  queetion:  ''How  did  audi  oonyeraaiion  or 
oonveiaations  begin?  Who  spoke  first,  and  what  was  said? 
State  fully  and  particularly  all  that  was  said  by  both  parties, 
giving  the  words,  if  you  remember  them,  if  not,  the  sub- 
stance of  the  conversation.  A.  Can't  say  who  spoke  first, 
but  the  matter  came  up  in  this  way :  Mr.  Friedlauder  was 
alone  with  Judge  Lyons  one  day  during  his  last  illness,  when 
he  sent  for  his  daughter  Cora  and  told  her  what  his  will  was, 
and  that  he  had  left  Mary  Pond  certain  money  in  his  will 
(two  thousand  or  two  thousand  five  hundred  dollars,  I  be- 
lieve) for  her  faithful  services,  and  he  wished  Cora  to  ^ve 
Mary  Pond  on  his  death  five  thousand  dollars ;  and,  taming 
to  Mr.  Friedlander,  said.  'Now,  Friedlander,  I  want  you  to 
be  a  witness  to  this.'  Mr.  Friedlander  was  one  of  his  exB- 
cutors,  and  Judge  Lyons'  intimate  friend.  So  it  was,  aub- 
sequently,  in  talking  over  these  things  with  Mrs.  Floyd,  that 
incidentally  the  Mary  Pond  matter  came  up.  Knowing  her 
character  so  well,  I  incidentally  asked  her  if  she  had  paid 
Mary  PonS  that  money,  in  accordance  with  her  father's  r^ 

quest.    She  answered,"  etc. 

When  the  deposition  was  offered  in  court  defendants' 
counsel  moved  to  strike  out  all  down  to  and  including  the 
words,  "Now,  Friedlander,  I  wish  you  to  be  a  witness  to  this," 
as  heresay.    The  motion  was  granted,  and  plaintiff  excepted. 

Appellant  contends  that  the  recital  must  have  been  made 
in  that  conversation  either  by  witness  to  Mrs.  Floyd,  or  by 
Mrs.  Floyd  to  witness,  and  in  either  event  was  relevant.  But 
I  cannot  so  understand  the  statement.  The  witness  evidently 
thought  the  subject  needed  some  explanation  to  enable  the 
court  to  understand  the  conversation,  and  thereupon  pro- 
ceeded to  recite,  not  what  was  a  part  of  the  conversation,  but 
a  circumstance  which  may  have  been  familiar  to  him  and 
Mrs.  Floyd.  He  says  that  subsequently,  in  talking  over  these 
things,  incidentally  the  Mary  Pond  matter  came  up,  and 
knowing  her  so  well  he  incidentally  asked  her  if  she  had 
paid  the  money  in  accordance  with  her  father's  request. 

The  question  could  not  properly  have  been  said  to  be  in- 
cidental, if  either  had  during  that  conversation  recited  the 
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event  narrated  in  answer  to  the  question.    The  ruling  was 
dearly  right. 

It  is  next  contended  that  the  court  erred  in  denying  to 
plaintiff  a  jury  trial.  So  far  as  the  hank  is  oonoerned,  the 
complaint  is  for  money  had  and  received.  As  the  com- 
plaint did  not  show  that  there  was  in  the  possession  of  the 
bank  any  special  fund  or  money  which  could  be  the  subject 
of  contioveisy,  it  may  be  matter  of  doubt  whether  it  states 
a  cause  of  action  against  the  executors  of  Mrs.  Floyd.  How- 
ever, the  relief  asked  against  the  executors  is  not  such  as  a 
court  of  law  could  give.  The  bank  denied  the  indebtedness, 
bat  admitted  that  it  was  possessed  of  a  special  deposit  made 
by  Mrs.  Floyd,  which  was  claimed  both  by  the  plaintiff  and 
by  the  executors  of  Mrs.  Floyd,  and  asked  to  have  the  matter 
determined,  declaring  its  willingness  to  pay  as  the  court 
should  determine.  This  position  was  acquiesced  in  by  the 
plaintiff  and  the  other  defendants,  and  there  was,  therefore, 
no  issue  to  try  with  the  bank.  Plaintiff  admits  that  the  legal 
title  to  the  money  was  in  the  estate,  but  contends  that  in 
equity  it  belonged  to  plaintiff.  The  argument  is' that  Mrs. 
Floyd,  by  promising  her  father  to  pay  plaintiff  the  three 
thousand  dollars,  prevented  him  from  changing  his  will  in 
favor  of  Mary  Pond,  and,  therefore,  the  estate  received 
by  her  from  her  father  is  charged  in  equity  with  a  trust  in 
favor  of  Mary  Pond;  and  they  further  contend  that  when 
Mrs.  Floyd  made  this  deposit,  instructing  the  bank  to  pay 
the  dividends  which  should  accrue  upon  it  to  Mary  Pond, 
she  created  the  fund  to  which  the  trust  specifically  attached. 

There  is  much  trouble  with  this  theory  as  applied  to  the 
evidence,  which  it  is  not  necessary  to  notice,  but  it  is  evident 
that  plaintiff  brings  suit  simply  to  enforce  an  equity  and  not 
"for  mos^ey  claimed  as  due  upon  contract,  or  as  damages  for 
breach  thereof,  or  for  injuries."  (Code  Civ.  Proc,  sec.  592.) 
The  plaintiff  seeks  to  recover  a  general  money  judgment  in 
satisfaction  of  a  trust. 

I  think,  therefore,  the  relief  demanded  in  the  complaint, 
as  aginst  the  executors,  the  issues  made  by  the  answer  of  thij 
executors,  the  facts  disclosed  by  the  evidence,  and  the  issues 
actually  tried,  all  show  that  the  action  is  in  equity. 

In  such  cases  it  has  been  held  that  the  constitution  does  not 
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guarantee  the  right  to  a  jury  trial.  (Koppiku$  v.  State  Cap- 
itol Commrs.,  16  Cal.  249.)  The  language  of  the  oonstitu- 
tion,  it  is  said^  has  reference  to  the  right  as  it  existed  at 
common  law,  and  the  right  which  was  familiar  to  the  people 
who  adopted  the  constitution.  They  desired  to  secure  and 
render  inviolate  the  right  which  they  understood  and  had  al- 
ways enjoyed.  There  is  no  reason  to  suppose  they  intended 
to  extend  the  right  of  a  jury  trial  to  other  cases.  The  decision 
cited  above  was  made  at  an  early  day,  and  since  that  con- 
struction was  placed  upon  it  the  constitution  has  been  many 
times  amended  and  this  provision  has  always  remained  un- 
altered, and,  in  my  opinion,  wisely  so.  The  ruling  is  in 
accord  with  the  code  provision. 
The  judgment  is  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  concurred. 


[L.  A.  No.  801.    Department  One.— December  16,  1899.1 

SALATHIEL  FAST,  Respondent,  v.  WALTER  D. 
STEELE,  Executor,  etc.,  et  al.,  Defendants  and  Re- 
spondents, and  WILLIAM  L.  STEELE  et  d.,  Defend- 
ants and  Appellants. 

Estate  or  Deceabkd  Person — Mobtqaqe  bt  Exsouiob— Order  iob 
MoBTOAOB — Note. — Under  section  1578  of  the  Code  of  Civil  Pro- 
cedure, prescribing  the  proceedings  requisite  in  order  to  mortgage 
real  property  belonging  to  the  estate  of  a  deceased  person,  a  promis- 
sory note  and  mortgage  of  such  property,  executed  by  the  executor 
in  pursuance  of  an  order  of  the  court,  are  not  invalidated  merely 
because  the  order  directing  the  execution  of  the  mortgage  omitted  to 
direct  the  execution  of  the  note. 

lo. — Date  of  Payment. — An  order  made  under  said  section,  directing 
that  the  mortgage  should  be  made  payable  "on  or  before  two 
years"  after  its  date,  is  complied  with  by  the  execution  of  a  note 
and  mortgage  w  lich  are  made  payable  '*on  or  before  one  year"  after 
their  date. 

Id. — Oral  Directidns  or  Judge. — An  oral  direction  made  by  the  judge 
to  the  executor,  at  the  time  of  making  the  order,  instructing  him 
to  pay  or  individually  secure  the  interest  to  become  due  on  the 
note  which  was  to  be  secured  by  tne  mortgage,  does  not  affect  the 
rights  of  the  mortgagee,  if  he  was  without  knowledge,  or  notice  of 
such  direction. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County.   W.  S.  Day,  Judge. 
The  facts  are  stated  in  the  opinion. 
Henley  C.  Booth,  for  Appellants, 
Grant  Jackson,  for  Plaintiff  and  Respondent. 
W.  P.  Butcher,  for  Defendant  Walter  D.  Steele. 

HAYNES,  C. — ^This  appeal  is  from  a  judgment  in  favor 
of  the  plaintiff  foreclosing  a  mortgage  executed  to  him  by 
Walter  D.  Steele  as  executor  of  Mrs.  C.  L.  Steele.  The  de- 
fendants who  have  taken  this  appeal  are  interested  in  the 
estate  of  said  testatrix. 

The  authority  to  execute  said  mortgage  was  not  given  by 
the  will  of  the  deceased,  but  it  was  executed  under  an  order 
of  the  court,  made  for  that  purpose  upon  the  petition  of  the 
executor;  and  it  is  contended  by  appellants  "that  the  execu- 
tor has  not  exercised  the  power  to  mortgage  given  him  by  the 
court  in  the  manner  prescribed  by  the  order  from  which  all 
his  axithority  was  derived." 

That  order,  so  far  as  material  here,  is  as  follows :  "It  is  there- 
fore ordered  that  said  executor  execute  in  the  name  of  and 
for  the  benefit  of  said  estate  a  mortgage  of  all  the  land  and 
improvements  described  in  said  petition  to  any  person,  or 
firm  or  corporation  who  will  lend  said  estate  the  sum  of  six- 
teen hundred  and  fifty-three  dollars  and  seventy-two  centrf 
in  gold  coin  of  the  United  States  of  America,  payable  on  or 
before  two  years  after  the  date  of  said  mortgage,  with  interest 
not  to  exceed  ten  per  cent  per  annum,  payable  semi-an- 
nually." 

This  order  was  made  June  17,  1896,  and  two  days  after- 
ward the  plaintiff  loaned  to  the  estate  said  sum,  and  the 
executor  made  and  delivered  to  the  plaintiff  a  promissory 
note  therefor  payable  "on  or  before  one  year  after  date,"  with 
interest  payable  semi-annually  at  the  rate  of  ten  per  cent  per 
annum,  and  also  made  and  delivered  to  the  plaintiff  a  mort- 
gage upon  the  premises  described  in  the  order  to  secure  the 
payment  of  said  note. 

It  is  said  "that  under  said  order  the  executor  was  au- 
thorized to  execute  a  non-negotiable  instrument  of  mortgage 
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vrhifih  the  mortgagee  abould  have  no  right  to  foredoee  for 
two  years  from  its  date^  and  that  instead  of  this  ha  eTflcntod 
a  negotiable  promissory  note  payable  on  or  before  one  year 
after  its  date,  and  a  mortgage  to  secure  it." 

The  proceedings  to  obtain  an  order  to  mortgage  real  prop- 
erty belonging  to  the  estate  of  a  deceased  person  are  folly 
specified  in  section  1578  of  the  Code  of  Civil  Procedore, 
which  provides  that  the  order^  among  other  things,  shall  au- 
thorize, empower,  and  direct  the  executor  or  administrator 
''to  make  such  mortgage,  and  a  promissory  note  or  notes  to 
the  lender  for  the  amount  of  the  loan  to  be  secured  by  said 
mortgage ; and  may  prescribe  the  maximum  rate  of  in- 
terest and  perior  of  the  loan,"  Said  section  further  provides 
that  the  ''jurisdiction  of  the  court  t:)  administer  the  estate 
shall  be  eflFectual  to  vest  such  court  and  judge  with  jurisdic- 
tion to  make  the  order  for  the  note  or  notes  and  mortgage, 
and  such  jurisdiction  shall  conclusively  inure  to  the  benefit 
of  the  mortgagee  named  in  the  mortgage,  his  heirs  and  as- 
signs. No  irregularity  in  the  proceedings  shall  impair  or  in- 
validate the  same,  or  the  note  or  notes  and  mortgage  giv^i 
in  pursuance  thereof." 

The  order  as  made  by  the  court  omitted  the  direction  to 
execute  a  promissory  note.  This  was  an  irregularity,  but  no 
njotion  was  made  to  correct  it,  nor  was  there  any  appeal  from 
the  order.  The  executor,  however,  followed  the  statute  in 
this  respect,  and  executed  a  promissory  note  for  the  money 
borrowed.  But  whether  the  irregularity  eom»isted  in  the  omis- 
sion of  the  court  to  direct  the  execution  of  a  promissory  note, 
or  in  the  action  of  the  executor  in  giving  it,  appellants  have 
not  been  injured.  It  is  true  that :  "A  mortgage  does  not  bind 
the  mortgagor  personally  to  perform  the  act  for  the  perform- 
ance of  which  it  is  a  security,  unless  there  is  an  express  cove- 
nant therein  to  that  effect."  (Civ.  Code,  sec.  2928.)  As  be- 
tween a  moii;gagor,  acting  in  his  own  right,  and  the  mortga- 
gee, by  the  execution  of  a  promissory  note  secured  by  the 
mortgage,  a  personal  liability  is  created  against  the  mort- 
^jigor  to  pay  any  deficiency  which  may  remain  after  ex- 
hausting the  mortgage  security ;  but  the  execution  of  a  note 
and  mortgage  by  an  executor  or  administrator  under  an  order 
of  court  does  not  create  any  liability  for  a  deficiency,  "ex- 
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cept  in  eases  where  the  note  or  notes  and  mortgage  were  given 
*^  V^7f  reduce,  extend^  or  renew  a  lien  or  mortgage  subsist- 
ing on  the  realty,  or  some  part  thereof,  at  the  time  of  the 
death  of  the  decedent,  and  the  indebtedness  secured  by  such 
lien  or  mortgage  was  an  allowed  and  approved  claim  against 
his  estate."  The  present  ease  does  not  come  within  said  ex- 
ception, and  therefore  the  giving  of  the  note  creates  no  liabil- 
ity beyond  that  which  would  have  been  created  by  the  mort- 
gage alone,  and  appellants  are  not  prejudiced  by  its  execu- 
tion. 

It  is  further  contended  by  appellants  that  there  was  a 
fatal  departure  from  the  authority  given  by  the  (wder,  in 
that  the  note  and  mortgage  were  made  payable  "on  or  before 
one  year"  after  their  date,  while  the  order  directed  that  the 
mortgage  should  be  made  payable  "on  or  before  two  years" 
after  its  date. 

The  code  provides  that  the  court  "may  prescribe  the  maxi- 
mum rate  of  intere^  and  period  of  the  loan,"  thus  leaving 
it  to  the  discretion  of  the  executor  or  administrator  to  make 
the  loan  for  any  shorter  period ;  and  in  the  light  of  this  pro- 
vision the  order  should  be  constructed  as  fixing  the  maxi- 
mum period  only.  In  any  event,  it  would  be  nothing  more  * 
than  an  irregularity  which  would  not  "impair  or  invalidate" 
the  note  or  mortgage. 

It  appears  from  the  findings  that  at  the  time  of  making 
said  order  the  executor  was  orally  directed  by  the  judge  of  the 
court  t^  pay  or  individually  secure  to  the  mortgagee  the 
whole  of  the  interest  which  was  to  become  due  on  the  note 
which  was  to  be  secured  by  said  mortgage,  and  that  the 
executor,  in  order  to  secure  to  the  plaintiff  one  year's  interest, 
assigned  to  him  his  commissions  as  executor  to  the  extent 
of  one  year's  interest. 

The  plaintiff  is  not  bound  by  this  oral  directicm  of  the 
judge  to  the  executor.  He  is  charged  with  notice  of  all 
that  the  order  contains.  Whether  he  would  be  affected  by 
such  oral  directions,  if  it  were  shown  that  he  had  knowl- 
edge of  them,  we  need  not  inquire,  since  it  is  neither  alleged 
nor  found  that  plaintiff  had  any  such  knowledge  or  notice. 
There  is  nothing  in  Thomas  v.  Parker,  97  Cal.  456,  or  in 
Stow  V.  Schiefferly,  120  Cal.  609,  cited  by  appellants,  incon- 
sistent with  the  views  here  expressed.   Edwards  v,  Taliafero, 
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34  Mich.  13,  was  under  a  different  statute  which  required 
that  the  order  should  ''specify  the  amount  to  be  secured  by 
such  mortgage^  the  rate  of  interest  to  be  paid,  and  the  length 
of  time  for  which  such  mortgage  shall  be  given."  Neither 
the  petition  nor  the  order  contained  any  of  these  particulars. 

Oriffin  V.  Johnson,  37  Mich.  87,  is  directly  against  appel- 
lants. It  was  there  held  that  the  insertion  of  an  attorney's  fee, 
though  unauthorized  by  the  license  under  which  the  mort- 
gage was  made,  did  not  invalidate  the  mortgage ;  that  it  could 
only  support  a  claim  for  the  reduction  of  the  amount  due. 
It  was  further  held  that  an  administrator's  mortgage  is  not 
avoided  for  mere  irregularities,  and  that  a  proceeding  that 
cannot  affect  the  substantial  rights  of  the  parties  cannot  be 
worse  than  irregular. 

In  Deery  v.  Hamilton,  41  Iowa,  16,  the  mortgage  was  exe- 
cuted by  the  executrix  without  an  order  of  court,  and  with- 
out authority  given  by  the  will.  It  was  held  that:  "AVhere 
money  has  been  borrowed  by  an  executor  without  authority, 
and  the  estate  has  received  the  benefit  of  the  same,  the 
creditor  may  recover  the  amount  loaned  with  interest  thereon 
at  six  per  cent."  None  of  the  numerous  cases  cited  by  ap- 
pellants conflict  with  our  conclusions  hereinbefore  expressed. 
We  do  not  doubt  that  a  failure  to  comply  with  our  statute? 
in  essential  particulars  would  invalidate  the  mortgage;  but 
all  that  we  do  decide  is  that  the  matters  here  relied  upon  by 
appellants  are  irregularities  only,  which  do  not  affect  the 
validity  of  the  mortgage. 

I  advise  that  the  judgment  appealed  from  be  affirmed. 

Chipman,  0.,  and  Cooper,  0.  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  affirmed. 

GarouttOi  J.,  Van  Dyke,  J.,  Harrison,  J. 


cz. 
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[Crim.  No.  649.    Department  Two.— December  15,  1899.] 

THE  PEOPLE,  Respondent,  v.  WILLLIM  LEWIS,  Appel- 
lant. 

CRiiairAi.  Law— OBTAnrnro  Moivet  uitdkb  False  Pretenses—Labcent 
— ^Review  upon  Appeal. — ^Where  the  evidence  upon  a  charge  of  ob- 
taining money  under  false  pretenses  fails  of  proof  tnereof,  and  it  is 
conceded  by  the  attorney  general  that  the  evidence  indicates  that  the 
only  offense  committed  was  that  of  larceny,  the  judgment  of  con- 
viction must  be  reversed;  and  as  the  case  cannot  oe  tried  again 
upon  the  charge  made,  the  court  will  not,  upon  the  appeal,  deter- 
mine mooi  questions  of  law. 

APPEAL  from  a  judgment  of  the  Superior  C::)urt  of  the 
City  and  County  of  San  Francisco  and  from  orders  denying 
a  new  trial  and  denying  a  motion  in  arrest  of  judgment.  P. 
H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

P.  J.  Mogan,  and  J.  J.  Guilfoyle,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  for  Itespondent. 

THE  COURT.— Defendant  was  charged  with  and  con- 
victed of  the  crime  of  obtaining  money  by  false  pretenses, 
and  he  appeals  from  the  judgment,  from  the  order  denying 
his  motion  for  a  new  trial,  and  from  an  order  denying  his 
motion  in  arrest  of  judgment.  At  the  oral  argument  the  at- 
torney general  stated  that  he  was  satisfied  that  if,  under  the 
evidence,  the  appellant  was  guilty  of  any  crime,  it  was  that 
of  larceny  and  not  of  obtaining  money  under  false  pretenses, 
and  thereupon  he  confessed  error.  Counsel  for  appellant, 
however,  contended  that  there  were  questions  arising  out  of 
the  evidence,  and  out  of  the  admissibility  of  certcain  evidence, 
which  should  be  determined  here  for  the  benefit  of  the  lower 
court  upon  another  trial ;  and  thereupon  the  cause  was  sub- 
mitted. Section  1110  of  the  Penal  Code  provides  that  where 
the  false  pretense  is  not  evidenced  by  writing  it  must  be 
proven  by  the  testimony  of  two  witnesses,  or  that  of  one 
.  witness  and  corroborating  drcuxnstances.  Li  this  case  there 
■  was  no  written  evidence  and  the  testimony  to  the  false  pre- 
'  tenses  was  that  of  one  witness  alone;  and  appellant  contends:. 
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1.  That  there  were  no  such  corroborating  drcumstanoes  as 
the  law  contemplates;  and  2.  That  the  court  erroneously  ad- 
mitted certain  evidence  touching  the  matter  of  corrobora- 
tion ;  and  these  are  the  questions  which  he  asks  to  have  de- 
termined. But  upon  further  consideration  of  the  case  it  is 
evident  that  it  will  not  be  tried  again  upon  the  present 
charge,  and  that  therefore  these  are  merely  moot  questions 
not  calling  for  determination. 

Upon  the  confession  of  error  of  the  attorney  general  the 
judgment  and  orders  appealed  from  are  reversed. 


[Sm.  No.  690.    Department  One.~I>eeember  18,  ISM.] 

BANK  OF  ORLAND,  Respondent,  v.  T.  H.  DODSON,  et  al.. 

Appellants. 

Summons — Skbticb — ^Pbooi^-Jubisdiotion — Judomxht  bt  Ddault. — 
The  service  m  fact  of  the  summoiifl,  rather  than  the  proof  of  service, 
gives  the  court  jurisdiction  of  the  pers<Ni  of  the  defendant.  If  the 
sununons  was  served,  and  the  return  of  service  purports  upou  its 
face  to  have  been  made  by  proper  authority,  even  though  not  in  fact 
so  made,  the  court  has  jurisdiction  to  hear  and  determine  the  cause, 
and  may  render  a  valid  judgment  therein  by  default. 

Id.— -Unauthobizbd  Bbtubh  or  Sebvicb— Fobeclositbb  or  Mobto^ob — 
Valid  Dbcbeb  Aim  Sale. — ^The  fact  that  the  name  of  the  skerifP 
was  signed  to  the  return  of  service  of  the  summons  in  an  action 
to  foreclose  a  mortgage,  by  one  assuming  to  act  as  deputy  who  wms 
not  an  authorised  deputy,  cannot  affect  the  jurisdiction  of  the  court, 
by  virtue  of  the  service  actually  made,  to  render  a  valid  decree  of 
foreclosure,  or  affect  the  validity  of  the  sale  under  the  decree. 

Id. — ^Alxab  Summons — ^Void  PBOCEEDmos — ^Dismissal. — ^After  the  plain- 
tiff has  obtained  title  under  a  valid  foreclosure  of  a  mortgage,  and 
the  judgment  has  been  fully  satisfied  and  the  deficiency  judgm«nt 
paid,  and  the  time  for  appeal  therefrom  has  expired,  there  is  no 
authority  for  the  issuance  and  service  of  an  alias  summons  in  tbe 
cause,  and  the  court  has  no  jurisdiction  to  proceed  with  tbe  trial 
thereof.  All  the  ^oceedings  had  under  such  alias  swrnmana  ars 
void,  and  sny  judgment  rendered  thereunder  wiU  be  reversed  upon 
appeal,  and  the  proceedings  dismissed. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Glenn 
County  and  from  an  order  denying  a  new  trial.  Frank 
Moody,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  L.  Donohoe,  and  Seth  Millington,  for  Appellants. 

The  apparent  return  of  service  of  summons,  even  though 
false  in  fact,  justifies  the  court  in  acting  upon  it.  {Peck  v. 
Strauss,  33  Cal.  686.)  The  fact  of  service  gave  the  court  jur- 
isdiction of  the  person.  (Pico  v.  Sunol,  6  Cal.  295 ;  In  re  New- 
man, 75  Cal.  220;  7  Am.  St.  Rep.  146;  Herman  v.  Santee, 
103  Cal.  519 ;  42  Am.  St.  Rep.  145.) 

Ben  F.  Geis,  for  Respondent. 

The  summons  purports  to  have  been  served  by  the  sheriff 
in  hifl  official  capacity,  and  it  cannot  be  presumed  against 
the  record  that  the  one  who  signed  as  deputy  sheriflF  acted  in 
any  other  capacity.  Not  being  a  deputy  in  fact,  he  had  no 
power  to  act.  (Pol.  Code,  sec.  4113;  Maddux  v.  Brown,  91 
Cal.  523 ;  Warren  v,  Ferguson,  108  Cal.  536 ;  Rauer  v,  Lowe, 
107  Cal.  233 ;  48  Am.  St.  Rep.  140.)  The  facts  show  a  want 
of  jurisdiction  of  the  person  of  the  defendants  and  that  the 
judgment  was  absolutely  void.  {Pioneer  Land  Co.  v.  Maddox, 
109  Cal.  642;  50  Am.  St.  Rep.  67;  Hill  v.  City  Cab  etc.  Co., 
79  Cal.  191 ;  Hahn  v.  Kelly,  34  Cal.  402 ;  94  Am.  Dec.  472 ; 
Joyce  V.  Joyce,  5  Cal.  449.)  There  was  no  valid  proof  of  ser- 
vice sufficient  to  justify  the  judgment  by  default.  (Reinhart 
V.  Lugo,  86  Cal.  395 ;  Maynard  v.  MacCrellish,  57  Cal.  355 ; 
Howard  v.  Oalloway,  60  Cal.  10;  Weil  v.  Bent,  60  Cal.  603; 
Barney  v.  Vigoureaux,  75  Cal.  377.) 

CHIPMAN,  C. — ^Foreclosure.  Plaintiff  remarks  in  its 
brief;  "The  case  is  indeed  a  peculiar  one,  and  none  just 
like  it  is  found  in  the  books."  The  statement  is  probably 
correct.  The  undisputed  facts  are  that  plaintiff  brought  the 
action  in  due  time  to  foreclose  a  mortgage  given  by  de- 
fendants. Summons  duly  issued  April  17,  1896,  and  was 
served  and  returned  on  April  18,  1896,  the  return  being 
s'gned  "H.  C.  Stanton,  Sheriff,  by  C.  H.  Merrill,  Deputy 
Sheriff."  An  indorsement  made  thereon  by  the  clerk  shows 
CXXVII.  Cai.— 14 
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the  service  to  have  been  regularly  made  upon  the  defendant;^, 
and  that,  the  time  for  answer  having  expired,  their  default 
was  duly  entered.    On  May  13,  1896,  the  court  entered  its 
decree  containing  the  usual  recitals  and  showing,  among 
other  facts,  that  summons  were  served  upon  defendants,  and 
that  "the  time  to  appear  and  demur  or  answer  the  complaint 
having  expired,  and  no  appearance  having  been  made  by 
either  of  the  said  defendants, the  default  of  said  defend- 
ants ....  was  duly  given  and  made  and  regularly  entered." 
The  decree  then  recites  that  the  cause  came  on  to  be  heard, 
and  evidence,  both  oral  and  documentary,  was  introduced, 
from  which  it  appeared  that  all  the  allegations  of  the  dm- 
plaint  are  true,  etc.   Wherefore  the  court  found  the  amount 
due  on  the  promissory  note  mentioned  in  the  complaint,  to 
wit,  two  thousand  seven  hundred  and  forty-three  dollars 
and  fifty-five  cents,  and  decreed  the  same  to  be  a  lien  upon 
the  described  premises;  ordered  the  sale  thereof  and  ap- 
pointed a  commissioner  to  conduct  the  sale,  and  also  made 
the  usual  directions  as  to  a  deficiency  judgment.    The  com- 
missioner was  duly  appointed;  he  qualified,  and  on  June  10, 
1896,  he  made  the  sale  in  due  form  and  upon  due  notice, 
and  made  return  thereof,  from  which  it  appears  that  plain- 
tiff became  the  purchaser  for  the  sum  of  two  thousand  seven 
hundred  dollars,  and  rec*eived  a  certificate  of  sale.     In  bl^ 
return  the  commissioner  shows  that  he  deducted  certain  ex- 
penses from  said  amount,  leaving  two  thousand  six  hundred 
and  eighty  dollars,  and  paid  the  same  to  plaintiff  and  took 
its  receipt  therefor,  which  was  credited  upon  the  judgment 
leaving  a  deficiency  of  sixty-three  dollars  and  fifty-five  cents, 
for  which  judgment  was  entered  July  9,  1896,  and  was  by 
defendants  fully  paid  August  10,  1896.    The  period  for  re- 
demption having  expired,  the  commissioner,  on  January 
14,  1897,  made  and  delivered  his  deed  of  the  premises  in 
due  form  to  plaintiff,  which  was  duly  acknowledged  and  re- 
corded January  15,  1897.   Apparently,  plaintiff  became  dis- 
trustful of  the  validity  of  its  judgment,  because,  as  it  turned 
out,  Merrill  was  not,  at  the  time  he  served  the  summons,  in 
fact  a  deputy  sheriff;  and,  acting  on  this  assumption,  plam- 
tiff  caused  the  sheriff  to  make  an  affidavit  to  the  effect  that 
Merrill  was  not  a  duly  and  regularly  appointed     deputy 
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sheriff  when  he  served  the  summons.  Whereupon  plaintifiF, 
on  AprU  12, 1897,  filed  this  affidavit  with  the  clerk,  obtained 
an  alias  summons,  and  caused  it  to  be  served  upon  defend- 
ants. Defendants  appeared  by  demurrerr,  which  was  over- 
ruled, and  they  thereupon  answered  and,  among  other 
things,  averred  the  facts  as  to  the  former  trial  of  the  cause, 
the  judgment  therein,  and  that  it  has  not  been  set  aside  or 
modified;  set  forth  the  sale  pursuant  to  the  decree  and  the 
purchase  by  plaintiff,  the  entry  of  the  deficiency  judgment 
and  its  payment  in  full  satisfaction  of  all  claims  against  de- 
fendants, and  prayed  for  a  dismissal  of  the  action. 

In  this  state  of  the  matter  and  against  defendants'  objec- 
tions the  court  proceeded  to  hear  and  determine  the  case 
upon  the  original  complaint  as  it  was  amended  at  the  first 
trial,  and  to  try  the  cause  precisely  as  thought  it  had  not 
been  already  once  tried.  The  court  and  counsel  for  plaintiff 
acted  upon  the  theory  that  all  the  previous  proceedings  were 
void  and  could  be  treated  as  though  they  had  no  existence 
whatever. 

We  think  plaintiff  entirely  misconceived  the  powers  of 
the  court  in  the  premises.  It  is  conceded,  and  the  fact  was, 
that  defendants  were  served  with  summons.  The  court  had 
jurisdiction  by  virtue  of  this  service,  for  the  record  shows 
on  its  face  that  the  service  was  made  by  one  having  author- 
ity, and  the  court,  therefore,  could  hear  and  determine  the 
cause;  until  set  aside  by  some  proceeding  known  to  the  law, 
its  judgment  was  valid,  and  it  follows  that  the  sale  in  pur- 
suance thereof  was  valid.  (Hernmn  v.  Santee,  103  Cal.  519 ; 
42  Am.  St.  Rep.  145;  Freeman  on  Judgments,  sec.  126.) 
It  is  the  fact  of  service  rather  than  the  proof  of  service  that 
gives  jurisdiction.  {In  re  Newman,  75  Cal.  220;  7  Am.  St. 
Rep.  146.) 

Defendants,  as  we  have  seen,  were  in  fact  served  with  sum- 
mons; they  did  not  appear  nor  in  any  way  call  in  question 
the  regularity  of  the  service ;  they  took  no  steps  to  have  the 
judgment  set  aside,  but  permitted  their  property  to  be  sold, 
without  objection,  pursuant  to  the  judgment  entered  in  the 
action,  and  they  paid  the  deficiency  judgment;  they  did  not 
appeal  from  the  judgment,  and  the  time  for  appeal  had  ex- 
pired when  the  alias  summons  was  issued.    Under  the  cir^ 


212  People  v,  Williams.  (127  Cal. 

cumstances  disclosed  the  defendants  could  not  attack  the 
judgment,  and,  so  far  as  we  know,  n^ver  threatened  to  do  so, 
nor  did  they  in  any  way  attempt  to  prevent  the  plaintiff 
from  enjoying  its  fruits.  The  plaintiff  had  all  the  relief 
under  that  judgment  to  which  it  was  entitled  under  any 
judgment.  The  court  had  no  authority  to  enter  upon  a 
.second  trial  of  the  cause,  and  its  proceeding:^  therein  were, 
therefore,  unavailing  for  any  purpose  and  wholly  miau- 
thorized.  After  the  court  had  entered  its  judgment  it  had  no 
jurisdiction  to  again  try  the  case  until  that  judgment  was 
set  aside;  and  when  the  alias  summons  was  issued  the  action 
was  no  longer  pending,  for  judgment  had  been  entered,  the 
time  for  appeal  had  elapsed,  and  the  judgment  had  been 
satisfied.  The  court  was  without  jurisdiction  and  its  judg- 
ment at  the  second  trial  was  void.  (Freeman  on  Judgments, 
sec.  127.) 

It  is  advised  that  the  judgment  and  order  be  reversed  and 
the  proceeding  dismissed. 

Cooper,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed  and  the  proceeding  dismissed. 
Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[Crim.  No.  633.    Department  One.— ^December  19,  1899.] 

THE  PEOPLE,  Respondent,  v.  ELSIE  WILLL\.MS  et  al.. 

Appellants. 

Criminai.  Law — ^Extortion — Contbolling  Gausb — Constructioh  of 
Code. — Section  518  of  the  Penal  Code,  defining  the  crime  of  extor- 
tion, and  providing  that  **the  crime  is  only  committed  when  the 
property  is  obtained  with  the  consent  of  the  owner,  and  this  con- 
sent must  be  induced  by  an  unlawful  use  of  force  or  fear,"  can  only 
mean  that  the  unlawful  use  of  force  or  fear  must  be  the  operating 
or  controlling  cause  which  produces  the  consent. 

Id. — Erroneous  Instructions — Fear  as  a  Partial  Cause — Prejudi- 
cial Error. — Instructions  to  the  etiect  that  the  crime  was  com- 
mitted if  the  fear  of  the  prosecuting  witness,  induced  by  the  threats 
of  the  defendants,  entered  to  any  extent  whatever  into  the  parting 
by  him  with  bis  money  are  erroneous;  and,  where  tne  evidence  is 
such  as  specially  called  tor  correct  instructions  upon  the  subject  of 
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controlling  cause,  the  error  in  giving  such  incorrect  instructions  is 
prejudicial,  and  is  not  cured  or  neutralized  by  other  correct  instruc- 
tions as  to  the  elements  constituting  the  crime  of  extortion. 

Id. — Eyideivce — Declaration  of  Codefeitdant  as  to  Otheb  Pbofosed 
Offenses. — ^Tfae  declaration  of  a  codefendant  as  to  other  proposed 
offenses,  entirely  distinct  from  the  offense  in  controversy,  is  in- 
admissible; and  ine  refusal  of  the  court  to  strike  it  out  is  preju- 
dicial error. 

Id. — ^Unexpected  Answer — Objection  to  Question — ^Motion  to  Strike 
Out. — When  an  unexpected  answer  of  a  witness,  which  could  not 
be  anticipated  by  objection  to  the  question,  contains  inadmissible 
and  prejudicial  matter,  a  motion  to  strike  it  out  is  the  proper 
remedy.  When  it  is  apparent  from  the  question  that  the  answer 
will  contain  evidence  necessarily  inadmissible,  then  a  motion  to  the 
strike  out  comes  too  late,  imless  preceded  by  an  objection  to 
the  question,  but  the  rule  is  otherwise  whjn  the  answer  may  or  may 
not  be  admissible. 

Id. — Immoral  Conduct  of  Defendants. — ^Evidence  of  the  immoral  con- 
duct of  the  defendants  as  between  themselves  prior  to  the  commis- 
sion of  the  crime  charged  in  no  way  tends  to  indicate  the  commis- 
sion of  the  crime  alleged,  and  is  inadmissible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Ferral,  for  Appellant  Elsie  Williams. 

Evans  &  Meredith,  Dorn  &  Dorn,  and  Theodore  Savage 
for  Appellant  Myron  H.  Azhderian. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

GAROUTTE,  J. — Defendant  Elsie  Williams  and  one  Azh- 
derian were  jointly  charged,  tried,  and  convicted  of  the  crime 
of  extortion.  The  gist  of  the  charge  is  that  said  defendants 
did  extort  from  W.  A.  Nevilles  two  thousand  dollars  through 
fear  upon  his  part  induced  by  threats  of  defendants  that 
they  would  publicly  accuse  him  of  adultry  with  defendant 
Williams. 

The  defendants  asked  the  court  to  give  the  jury  the  follow- 
ing instruction :  "If  the  money  was  given  to  Mrs.  Williams 
by  reason  of  love  or  affection,  or  by  reason  of  the  past  re- 
lations existing  between  the  said  Mrs.  Williams  and  the  said 
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Nevilles,  or  in  settlement  or  compromise  in  whole  or  in  part 
of  a  suit  either  begun  or  threatened,  then  I  charge  you  that 
buch  payment  is  not  extortion,  and  the  defendants  must  be 
acquitted/'  This  instruction  was  given  as  asked,  but  the 
following  addition  was  made  thereto  by  the  court:  "But,  if 
the  threat  and  fear  mentioned  in  tlie  indictment  formed  any 
part  of  the  inducement  to  any  such  transfer  of  money,  then 
the  receipt  of  it  would  constitute  the  crime  of  extortion,  and 
the  person  who  received  it,  as  well  as  any  others  who  were 
concerned  in  the  commission  of  such  crime,. . .  .would  be 
guilty  of  the  crime  charged."  After  the  jurors  had  retired 
to  deliberate  upon  their  verdict  they  returned  to  the  court 
for  further  information,  whereupon  the  court,  among  other 
matters,  stated  to  them  as  follows :  "The  fear  that  the  threat 
would  be  carried  out,  if  there  was  a  threat,  must  have  become 
a  part  at  least  of  the  reason  for  the  payment  of  the  money. 
It  may  be  that  there  would  be  half  a  dozen  reasons  for  a  man 
to  pay  out  money,  which  there  would  be  no  crime  in  receiv- 
ing at  all,  but  if  a  threat  had  been  made  such  as  charged 
in  the  indictment,  and  fear  that  such  threat  would  be  car- 
ried out  forms  a  part  of  tlie  reason  for  the  payment  of  the 
money,  then  the  crime  of  extortion  would  be  accomplished.' 

The  foregoing  instructions  do  not  correctly  present  the  law 
of  extortion.  The  conditions  therein  existing  may  have  been 
disclosed  by  the  evidence,  and  still  the  defendant  be  not 
guilty.  Measured  by  these  instructions,  if  the  fear  of  the 
prosecuting  witness  induced  by  the  threats  of  defendants 
entered  to  any  extent  whatever  into  the  parting  by  him  with 
his  money,  then  the  crime  of  extortion  was  committed.  This 
cannot  be  a  sound  declaration  of  law.  If  the  fear  working 
upon  the  mind  of  the  prosecuting  witness  by  reason  of  these 
threats  formed  but  the  slightest  part  of  the  operating  cause 
which  induced  Nevilles  to  part  with  his  money,  then  no 
extortion  was  committed.  If  affection  or  sympathy  upon  the 
part  of  Nevilles  for  this  defendant  was  the  principal  reason 
which  induced  him  to  part  with  his  money,  then  there  was 
no  crime.  In  other  words,  our  statute,  section  518  of  the 
Penal  Code,  defining  extortion,  says:  "The  crime  is  only 
committed  when  the  property  is  obtained  with  the  consent  of 
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the  owner,  and  Uus  consent  must  be  induced  by  an  unlawful 
use  of  force  or  fear/'  The  statute  can  only  mean  that  the  un- 
lawful use  of  force  or  fear  must  be  the  operating  or  controll- 
ing cause  which  produces  the  consent.  If  some  other  cause 
were  the  primary  and  controlling  one  in  inducing  the  con-- 
senty  then  there  would  be  no  extortion. 

In  another  form  we  find  this  principle  stated  in  People  v. 
Ilaynes,  11  Wend.  667,  a  cose  of  obtaining  property  under 
false  pretenses.  It  is  there  decided:  ^The  position  that  the 
falsehood  had  a  material  effect  upon  the  person  defrauded  in 
procuring  the  property  necessarily  implies  that  without  it  the 
object  of  the  felon  would  have  failed;  he  could  not  have  ob- 
tained it ;  at  least,  we  are  disposed  to  require  the  false  pretense 
or  pretenses  to  be  so  material  that  without  the  existence  of 
their  influence  upon  the  mind  of  the  person  defrauded  he 
would  not  have  parted  with  the  property."  Tested  in  the 
measure  furnished  by  this  decision  these  instructions  fail. 
The  fear  induced  by  the  threat  may  have  formed  a  part  of 
the  reason  for  the  payment  of  the  money,  and  yet  the  defend- 
ant be  not  guilty,  for  such  a  fear  does  not  necessarily  exclude 
the  idea  that  the  prosecuting  witness  would  have  parted  with 
the  money  in  the  absence  of  that  fear.  This  "part  of  the 
reason"  must  be  so  material  that  the  money  would  not  have 
been  paid  without  it.  And  when  so  material  it  is  the  moving 
or  operative  cause  which  produces  the  consent  to  part  with 
the  money.  It  is  plain  the  instructions  quoted  fail  to  cover 
this  ground.  While  the  court  repeatedly  charged  the  jury 
correctly  as  to  the  various  elements  constituting  the  crime  of 
extortion,  these  instructions  in  no  degree  neutralize  the  error 
committed  in  the  giving  of  the  instructions  quoted.  It  is 
impossible  for  this  court  to  say  that  the  verdict  of  the  jury 
was  based  upon  the  sound,  rather  than  the  unsound. 

In  view  of  the  somewhat  peculiar  facts  of  this  case  it  was  all 
important  that  the  instructions  to  the  jury  bearing  upon  the 
reasons  which  induced  the  prosecuting  witness  to  part  with 
his  two  thousand  dollars  should  be  squarely  within  the  law. 
Some  of  these  facts  are  to  the  effect  that  within  a  day  or  two 
after  the  alleged  commission  of  this  extortion  the  prosecuting 
witness  parted  freely  and  voluntarily  with  an  additional  five 
hundred  dollars  to  this  defendant.    And,  indeed,  the  sodal 
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relations  existing  between  these  two  people  for  some  time  after 
the  commission  of  this  alleged  offense  seem  to  have  been  of 
a  very  friendly  character. 

A  witness  was  interrogated  as  to  a  certain  conversation  he 
had  with  the  codefendant,  Azhderian,  prior  to  the  alleged  ex- 
tortion. He  testified  that  in  answer  to  the  question,  ''What 
are  you  building  the  house  out  there  for?"  ihe  oodefendant, 
Azhderian,  in  substance  stated :  "The  ladies  [meaning  the  de- 
fendant and  another  woman]  are  dead  fly,  and  I  am  building 
this  house  so  that  when  we  leave  the  Paragon  [Neville's 
form]  we  can  go  there.  Then  I  will  bring  business  men  out 
there  and  we  will  get  them  full  of  wine  and  afterward  black- 
mail them."  A  motion  to  strike  out  this  statement  of  the  wit- 
ness was  denied.  The  statement  should  have  been  stricken  oaf 
It  has  nothing  whatever  to  do  with  the  merits  of  this  prosecu- 
tion. It  was  greatly  prejudicial  to  the  defendant,  for  it  was 
well  calculated  to  make  the  jury  look  upon  her  with  unkind- 
ly eyes.  A  contemplated  scheme  by  these  two  defendants  to 
blackmail  or  extort  money  from  other  persons  was  no  more 
admissible  at  this  trial  than  the  evidence  of  previous  robberies 
or  arsons  would  have  been  admissible  if  defendants  had  been 
upon  trial  for  robbery  or  arson.  It  is  now  urged  that  the 
motion  to  strike  out  was  properly  denied  as  coming  too  late, 
no  objection  having  been  first  made  to  the  question.  This 
position  cannot  be  sustained.  No  objection  perceptible  to 
this  court  could  have  been  well  made.  It  was  not  until  the 
answer  came  that  it  could  be  ascertained  the  evidence  should 
not  go  to  the  jury.  And  then  the  only  remedy  was  the  mo- 
tion to  strike  out.  Many  statements  made  by  the  oodefend- 
ant  would  have  been  clearly  admissible.  And  the  admissibil- 
ity of  this  evidence  could  not  be  determined  until  it  was  first 
ascertained  what  it  was.  When  it  is  apparent  from  the  ques- 
tion that  the  answer  will  contain  evidence  necessarily  inad- 
missible, then  a  motion  to  strike  out  comes  too  late  unless 
preceeded  by  an  objection  to  the  question,  but  the  rule  is 
otherwise  when  the  evidence  may  or  may  not  be  admissible. 

Defendant  now  asserts  that  the  trial  court  permitted  other 
errors  in  the  admission  of  evidence.  Many  of  these  claims  are 
without  substantial  foundation,  while  the  lack  of  objections 
or  exceptions  forbid  the  consideration  of  others.    Upon  a  see- 
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ond  trial  of  the  defendant  many  of  these  matters  will  not 
arise.  It  may  be  suggested  that  evidence  tending  to  show 
these  defendants  to  have  been  guilty  of  immoral  conduct 
between  themselves  prior  to  the  alleged  commission  of  this 
crime  should  not  be  admitted.  Such  character  of  evidence  in 
no  way  tends  to  indicate  the  commission  of  the  crime  with 
which  they. are  charged. 

For  the  foregoing  reasons  the  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Harrison;  J.,  and  Van  Dyke,  J.,  concurred. 


[Sac.  No.  686.    I>epartmeiit  One.— December  If,  1899.] 
COUNTY  OF  SACRAMENTO,  Respondent,  v.  SOUTH- 
ERN PACIFIC  COMPANY  et  al..  Appellants. 

AonoN  FOB  Money  Had  and  Received — Equity  and  Good  Gonscisnce. 
^An  action  for  money  had  and  received  ?s  based  upon  the  prin- 
ciple that  one  party  has  money  which  in  equity  and  good  conscience 
belongs  to  another;  and,  where  the  defendant  has  no  money  which 
belongs  in  equity  and  good  conscience  to  the  plaintiff,  the  action 
cannot  be  maintained. 

Id.— -Action  by  Ck)UNTY— Money  Paid  fob  Bbidob— Qood  Faith— In- 
TALiD  CoNTBACT. — An  action  cannot  be  maintained  by  a  county  to  re- 
cover back  money  paid  under  a  contract  entered  into  in  good  faith 
and  in  accordance  with  the  advice  of  its  law  officer,  for  the  eonatruc- 
tion  of  a  railroad  bridge  across  a  river  separating  it  from  another 
county,  with  a  separate  overhead  roadway,  to  be  kept  in  order  by 
the  railroad  company  for  free  public  highway  purposes,  the  con- 
struction of  which  was  completed  and  enjoyed  by  the  public,  not^ 
withstanding  the  contract  may  be  invalid,  for  want  of  compliance 
with  the  requirements  of  the  law. 

1d.-«Bquitabu:  Estoppel  of  County— Bkwbfit  undkb  Equitabu  Con- 
TBACT  Leoally  Defectivb.— A  county,  state,  or  municipality  may 
be  equitably  estopped  by  its  acts,  in  the  same  manner  as  an  in- 
dividual, when  acting  within  the  general  scope  of  its  powers.  A 
county  paying  money  for  a  bridge  to  be  used  for  hi^way  pur- 
poses, which  has  been  completed,  and  of  which  the  county  enjoys 
the  benefit,  is  estopped  to  maintain  an  action  to  recover  the  money, 
if  the  contract  under  which  it  was  paid,  though  legally  defective, 
was  not  immoral,  inequitable,  or  unjust. 
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Id.— GoNBTBUonoN  or  Gouittt  Gotebnmiiit  Act— Bxootbt  or  Monet 
IiXBOALLT  Pahh-Equitable  EsTOPraL— Gknxral  P0WEB8  or  Supn- 
VI8OB8. — Section  8  of  the  County  Government  Act,  providing  for  the 
recovery  of  money  paid  hy  order  of  the  supervisors  "without  author- 
ity of  law/'  only  applies  to  payments  which  the  board  has  no  gen- 
eral power  to  make,  and  does  not  affect  the  principle  of  equitable 
estoppel  as  applied  to  payments  made  within  the  scope  of  the  gen- 
eral powers  of  the  board,  and  by  virtue  of  which  it  has  acquired  a 
benefit,  or  an  interest,  of  which  it  retains  the  enjoyment. 

lo.— OxNEBAL  PowKB  OVER  BRIDGES.*— A  board  of  supervisors  has  gen- 
eral power  to  construct,  buy,  or  rent  a  bridge,  or  to  purchase  an 
exclusive  right  of  way  over  a  bridge,  and  may  be  equitably  estopped 
to  recover  bade  money  paid  therefor,  which  has  secured  to  it  a 
benefit,  though  the  forms  of  law  were  not  complied  with  in  making 
the  contract  under  which  it  was  paid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial. 
John  Hunt,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

A.  L.  Hart,  for  Appellants. 

The  contract  was  within  the  general  and  permanent  powers 
of  the  board  of  supervisors.  (Pol.  Code,  sec.  2643,  subd.  5, 
sees.  2713,  4001 ;  County  Government  Act  of  1891,  sec  25, 
subd.  4;  Stats.  1891,  p.  106.)  Section  8  of  the  County  Gov- 
ernment Act  only  applies  when  the  board  has  no  jurisdiction 
to  act.  The  board  is  estopped  from  repudiating  and  recover- 
ing back  the  payment  made  in  good  faith  under  which  it  has 
secured  and  enjoyed  a  benefit,  which  it  had  general  power  to 
acquire.  (5  Thompson  on  Corporations,  sees.  6975,  5978 ; 
Hitchcock  V.  Oalve%ton,  96  U.  S.  356;  Argenti  v.  San  Fran- 
cisco, 16  Cal.  266;  Brown  v.  Atchison,  39  Kan.  37;  7  Am.  St. 
Rep.  515;  Curnen  v.  Mayor,  79  N.  Y.  511;  East  St.  Louis  v. 
East  St.  Louis  Gas-Light  etc.  Co.,  98  111.  415;  38  Am.  Rep. 
97,  102;  Hutchinson  etc.  Ry.  Co.  v.  Fox,  48  Kan.  70;  30 
Am.  St.  Rep.  273;  Knox  Co.  v.  AspinwaU,  21  How.  544; 
Hannibal  etc.  R.  R.  Co.  v.  Marion  Co.,  36  Mo.  294;  Houfe  v. 
Fulton,  34  Wis.  608;  17  Am.  R«p.  463;  Pine  Orove  v.  Tal- 
cott,  19  Wall.  678;  Memphis  etc.  R.  R.  Co.  v.  Dow,  19  Fed. 
Rep.  388-98;  Thompson  v.  Lambert,  44  Iowa,  239-48;  Knee- 
land  V.  Oilman,  24  Wis.  39;  Chapman  v.  Douglas  Co.,  107 
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U.  S.  348-55;  Ward  v.  Forrert  Grove,  20  Op.  355;  2  Herman 
on  Estoppel,  sec.  1021.) 

Frank  D.  Ryan,  District  Attorney,  and  J.  Charles  Jones, 
for  Eespondent. 

The  contract,  not  having  been  made  in  the  statutory  mode,  is 
not  binding  on  the  county.  (Murphy  v.  Napa  Co.,  20  Cal. 
497;  Linden  v.  Case,  46  Cal.  172 ;  Glass  v.  Ashbwy,  49  Cal. 
571;  Ertle  v.  Leary,  114  Cal.  238;  Winn  v.  Shaw,  87  Cal. 
631.)  The  contract  being  void  and  illegal,  the  doctrine  of 
^  estoppel  cannot  be  invoked.  (Sutro  v.  Pettit,  74  Cal.  336; 
5  Am.  St.  Rep.  442 ;  County  of  Modoc  v.  Spencer,  103  Cal. 
502;  McFarland  v.  McCowen,  98  Cal.  331.) 

GAROUTTE,  J.— This  is  an  action  to  recover  fifteen  thou- 
sand dollars,  and  twenty  per  cent  in  additon  thereto  as  dam- 
ages, from  the  aforesaid  defendants.  Judgment  was  rendered 
for  the  amoimt  claimed,  and  an  appeal  is  now  taken  from 
that  judgment  and  from  the  order  denying  a  motion  for  a 
new  trial. 

The  facts  in  substance  are  these :  The  California  Pacific 
Railroad  Company  contemplated  building  a  railroad  bridge 
across  the  Sacramento  river  at  Sacramento  city,  connecting 
the  counties  of  Sacramento  and  Yolo.  The  construction  of 
this  bridge  would  result  in  the  demolition  of  the  old  railroad 
bridge  between  the  two  coimties,  which  also  was  used  by  the 
public  for  travel  in  vehicles,  on  foot,  etc.,  and  would  neces- 
sarily prevent  travel  from  one  county  to  the  other.  The 
board  of  supervisors  of  Sacramento  county,  hearing  of  the 
contemplated  improvement,  entered  into  negotiations  with 
the  California  Pacific  Railroad  Company,  whereby  it  was 
agreed  that  the  county  should  pay  to  it  fifteen  thousand  dol- 
lars upon  December  — ,  1893,  and  fifteen  thousand  dollars 
upon  the  completion  of  the  structure.  In  consideration  of 
the  aforesaid  agreement  upon  the  part  of  the  county,  said 
railroad  company  promised  ''to  construct  and  maintain  in 
connection  with  said  new  railroad  bridge  an  overhead  or 
separate  roadway,  to  be  maintained  by  the  California  Pacific 
Railroad  Company  for  free  public  highway  purposes,  and  to 
be  independent  of  either  tracks  or  trains."  The  company 
further  agreed,  in  consideration  of  the  aid  extended  in  the 
form  of  this  thirty  thousand  dollars,  to  prosecute  the  work 
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with  diligence  and  finish  the  construction  before  December 
31^  1895.  It  was  also  stipulated  that  if  the  work  was  not  com- 
pleted by  the  aforesaid  time  the  company  was  to  receive 
nothing  from  Sacramento  county^  and  also  refund  the  pay- 
ment already  made.  At  this  stage  of  the  proceedings  the  dis- 
trict attorney  of  plaintiflf  advised  the  board  of  supervisors  that 
it  had  the  power  to  enter  into  such  a  contract  with  defend- 
ants, and  further  advised  the  board  that  the  respective  action 
taken  at  that  time  by  the  county  and  the  railroad  companyjin 
the  form  of  written  offers  by  the  company  and  resolutions 
passed  by  the  board,  amounted  in  law  to  a  legal,  valid  con- 
tract between  the  parties.  Thereafter  the  first  payment  of 
fifteen  thousand  dollars  was  made  to  the  company,  and  the 
work  of  construction  begun.  In  October,  1895,  the  county  of 
Sacramento,  upon  the  claim  that  it  had  never  entered  into  a 
valid,  binding  contract  with  defendants  to  pay  the  aforesaid 
thirty  thousand  dollars,  brought  this  action  to  recover  the 
sum  of  fifteen  thousand  dollars  already  paid,  with  twenty  per 
cent  additional  as  damages  in  the  form  of  a  penalty,  the 
basis  of  this  claim  being  that  the  money  was  paid  without 
authority  of  law  and  could  be  recovered  at  the  suit  of  the 
district  attorney  of  the  county.  The  contract  is  claimed  to 
be  void  by  reason  of  the  fact  that  it  was  entered  into  contrary 
to  the  statutes,  which  call  for  plans  and  specifications,  notices, 
bidding,  etc.,  as  conditions  precedent  to  the  building  of  a 
bridge  by  the  county.  The  bridge  was  completed  in  Decem- 
ber, 1895. 

Among  other  defenses  relied  upon  an  estoppel  is  set  out, 
and  upon  this  question  of  estoppel  the  court  made  the  follovir- 
ing  finding  of  fact :  "It  is  true  that  said  overhead  roadway 
upon  said  new  bridge  was  fully  constructed  and  opened  to 
the  public  on  the  sixteenth  day  of  December,  1895,  and  that 
ever  since  that  time  the  same  has  been  used  by  the  inhab- 
itants of  Sacramento  and  Yolo  counties  for  travel  to  and  fro 
between  said  counties,  with  immunity  from  contact  with  their 
trains  or  tracks;  and  that  said  public  has  had  the  exclusive 
use  of  said  overhead  roadway  without  toll  or  charge;  and  that 
no  railroad  track  has  been  laid  thereon.  And  that  said  over- 
head roadway  has  been  constructed  and  maintained  in  a  good 
and  substantial  manner." 
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This  iSy  in  subetance,  an  aetion  to  recover  money  had  and 
received,  and  this  character  of  action  is  based  upon  the  prin- 
ciple that  one  party  has  money  which  in  equity  and  good 
conscience  belongs  to  another.  In  the  face  of  the  facts  quoted 
we  are  at  a  loss  to  see  how  this  money  in  equity  and  good 
conscience  belongs  to  Sacramento  county.  If  the  plaintiff 
had  lived  up  to  its  contract  to  the  letter  and  paid  the  entire 
sum  of  thirty  thousand  dollars  to  defendants,  and  if  at  some 
future  time  defendants  had  closed  this  overhead  roadway, 
we  can  readily  imagine  that  the  county  of  Sacremento  would 
have  at  once  asked  and  obtained  relief  from  the  courts,  any 
question  of  ultra  vires  contract  or  defective  contract  to  the 
contrary.  Certainly,  under  such  circumstances  the  county 
would  be  entitled  to  relief,  for  defendant  would  not  be  in  a 
position  to  raise  any  question  as  to  the  invalidity  of  the 
contract  tmder  which  the  money  was  paid  to  it.  With  the 
money  in  hand  they  would  be  absolutely  estopped  upon  every 
principle  of  common  justice  from  casting  a  single  speck  upon 
the  binding  force  of  the  contract  which  had  been  entered  into 
with  the  county,  and  upon  which  it  had  received  the  money. 
The  rule  works  equally  well  the  other  way,  and  we  are 
satisfied  that  this  plaintiff  is  estopped  from  securing  a  return 
of  the  money.  There  is  no  claim  that  the  county  was  de- 
frauded. There  is  no  claim  that  the  benefits  accruing  to  the 
county  were  not  equal  to  the  expenditure  made.  By  this 
transaction  the  county  has  secured  an  exclusive  right  of  way 
over  the  bridge  of  defendants  as  long  as  that  bridge  remains. 
It  may  be  said  that  the  easement  of  right  of  way  over  the 
bridge,  with  the  annexed  covenant  to  keep  in  repair,  is  far 
more  valuable  than  a  perfect  title  to  the  bridge  itself.  For 
the  public  have  all  the  benefits  of  the  bridge  without  any 
of  the  burdens  accompanying  its  ownership. 

Many  legal  complications  arise  in  the  building  of  a 
bridge  across  a  stream  forming  the  boundary  line  between 
two  counties  neither  county  is  able  to  deal  with  the  question 
alone;  it  appears  that  the  consent  of  both  is  required;  it  is 
extremely  doubtful  of  the  statutes  bearing  upon  the  course 
to  be  followed  by  boards  of  supervisors  in  building  bridges 
within  the  county  are  applicable  to  the  building  of  bridges 
over  streams  dividing  two  counties;  legislation  upon  tho 
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question  is  lacking,  and,  what  little  there  is,  most  indefinite. 
Possibly  in  this  case  the  law  was  not  carried  out.  Possibly, 
the  defendants,  aside  from  any  question  of  estoppel  or  ratifi- 
cation, could  not  have  recovered  either  installment  of  the 
thirty  thousand  dollars  to  be  paid.  But  still  the  all-important 
fact  remains  that  these  parties  entered  into  the  contract  in 
the  utmost  good  faith.  The  advice  of  the  law  officer  of  the 
county  was  taken,  and  he  advised  that  the  contract  was  a 
lawful  one  and  was  sufficiently  evidenced;  the  work  con- 
tracted for  was  done;  the  money  was  paid  for  the  work ;  the 
party  paying  the  money  received  full  value  for  it,  and  still 
enjoys  the  benefits  received  from  the  contract.  Under  such 
circumstances  a  plain  example  of  estoppel  is  before  us,  and 
by  reason  of  that  estoppel  the  plaintiff  is  forever  barred 
from  recovering  the  money  involved  in  this  litigation.  If  a 
municipality  purchase  a  fire-engine,  and  possession  is  taken 
and  purchase  price  paid,  in  an  action  by  the  municipality 
to  recover  the  amount  paid,  by  reason  of  invalidity  in  the 
contract,  we  imagine  no  court  would  grant  the  relief — at 
least  while  the  municipality  retained  possession  of  the  en- 
gine. And  this,  too,  notwitlistanding  the  widest  departure 
from  the  statute  may  have  been  practiced  in  the  making  of 
the  contract.  The  case  at  bar  in  principle  differs  but  little 
from  the  illustration  given. 

There  is  nothing  so  sacred  about  a  municipality  that  an 
estoppel  may  not  be  raised  against  it  by  its  acts.  In  equity 
and  good  conscience,  like  individuals,  it  is  bound  to  treat 
its  neighbors  fairly  and  justly.  In  Los  Angeles  v.  Cohn,  101 
Cal.  373,  this  court,  in  order  to  do  justice,  held  that  the  acts 
of  the  city  were  such  as  to  estop  the  public  from  questioning 
the  title  of  the  defendants  in  that  action  to  a  strip  of  land 
claimed  by  the  city  to  be  a  portion  of  a  public  street.  The 
question  of  estoppel  between  a  county  and  an  individual  in- 
volves no  such  grave  difficulties.  The  doctrine  of  estoppel 
against  municipalities  is  universally  applied.  It  is  said  in 
Bigelow  on  Estoppel,  section  1128:  "But  it  is  a  well-settled 
principle,  applicable  alike  to  states  or  the  United  States,  that 
whenever  a  government  descends  from  the  plane  of  sov- 
ereignity and  contracts  with  parties,  such  government  is 
regarded  as  a  private  person  itself  and  is  bound  accordingly. 
....  A  state  in  its  contracts  with  individuals  must  be  judgoil 
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and  must  abide  by  the  same  rules  which  govern  similar 
cases  between  individuals;  and,  whenever  such  a  contract 
comes  before  the  courts,  the  rights  and  obligations  of  the  con- 
tracting parties  will  be  adjudged  upon  the  same  principles 
as  if  both  contracting  parties  were  private  persons."  It  thus 
appears  that  there  is  no  substantial  difference  in  the  appli- 
cation of  the  doctrine  as  between  private  and  public  cor- 
porations. Indeed,  the  whole  history  of  estoppel,as  involved  in 
this  case,  is  strongly  and  convincingly  stated  in  Brown  v, 
Atchison,  39  Kan.  37,  in  the  following  language:  "Where  a 
contract  is  entered  into  in  good  faith  between  a  corporation, 
public  or  private,  and  an  individual  person,  and  the  contract 
is  void  in  whole  or  in  part  because  of  want  of  power  on  the 
part  of  the  corporation  to  make  it,  or  enter  into  it  in  the 
manner  in  which  the  corporation  enters  into  it,  but  the  con- 
tract is  not  immoral,  inequitable,  or  unjust,  and  the  contract 
is  performed  in  whole  or  in  part  by  and  on  the  part  of  one 
of  the  parties,  and  the  other  party  receives  benefits  by  reason 
of  such  performance  over  and  above  any  equivalent  rendered 
in  return,  and  these  benefits  are  such  as  one  party  may  law- 
fully render  and  the  other  party  lawfully  receive,  the  party 
receiving  such  benefits  will  be  required  to  do  equity  toward 
the  other  party,  by  either  rescinding  the  contract  and  placing 
the  other  party  in  statu  quo,  or  by  accounting  to  the  other 
party  for  all  of  the  benefits  received  for  which  no  equivalent 
has  been  rendered  in  return;  and  all  this  should  be  done  as 
nearly  in  accordance  with  the  terms  of  the  contract  as  the 
law  and  equity  will  permit."  In  the  case  of  Commissioners 
of  Knox  County  v,  Aspinwall,  21  How.  544,  it  is  said:  "Cita- 
tion of  authorities  to  this  point  is  unnecessary,  as  the  whole 
subject  has  been  recently  examined  by  this  court,  and  the 
rule  clearly  laid  down  that  a  corporation,  quite  as  much  as 
an  individual,  is  held  to  a  careful  adherence  to  truth  in 
their  dealings  with  other  parties,  and  cannot,  by  their  repre- 
sentations or  silence,  involve  others  in  onerous  engagements, 
and  then  defeat  the  calculations  and  claims  their  own  con- 
duct has  superinduced."  From  these  authorities,  and  many 
others  which  might  be  cited,  it  is  apparent  that  public  cor- 
porations, like  individuals,  are  bound  to  act  in  good  faith 
and  deal  justly;  that  they  cannot  be  allowed  to  enter  into 
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contracts  involving  others  in  expensive  engagements,  silently 
I>crmit  these  contracts  to  be  executed,  and  then  repudiate 
them  because  the  statutory  steps  have  not  been  pursued  in  the 
letting  of  the  contracts. 

This  action  is  largely  based  upon  authority  claimed  to  be 
found  in  section  8  of  the  County  Government  Act,  wherein 
it  is  provided:  ''Hereafter,  whenever  any  board  of  saper- 
vidors  shall,  without  authority  of  law,  order  any  money  paid 
as  a  salary,  fees,  or  for  other  purpose,  and  such  money  shall 

have  been  actually  paid the  district  attorney  of  such 

county  is  hereby  empowered,  and  it  is  hereby  made  his  duty, 
to  institute  suit  in  the  name  of  the  county  against  such 
person  or  persons  to  recover  the  money  so  paid,  and  twenty 
per  cent  damages  for  the  use  thereof."    This  statute  was 
never  intended  to  have  the  effect,  and  cannot  now  be  con- 
strued as  having  the  effect,  of  nullifying  the  principle  of 
law  we  have  been   considering,  known  as  an   equitable 
estoppel.     Money  paid  "without  authority  of  law"  means 
money  paid  out  by  the  board  of  supervisors  upon  claims 
based  upon  a  subject  matter  not  within  the  scope  of  the 
powers  of  the  board.    In  other  words,  it  is  the  application  of 
the  moneys  of  the  county  to  a  purpose  not  within  the  general 
powers  of  the  board.    But  the  power  of  a  board  of  supervisois 
to  construct  bridges,  to  build  and  lay  out  roads,  to  secure 
easements  in  the  form  of  rights  of  way  for  public  travd,  are 
matters  within  the  jurisdiction  of  the  board  of  supervisois. 
Again,  by  subdivision  8  of  section  25  of  the  County  (Jovem- 
ment  Act,  the  board  has  the  power  to  purchase  or  lease  real 
01  personal  property  necessary  for  the  use  of  the  county.  The 
county  could  buy  a  bridge  or  lease  a  bridge.    Aa  already 
suggested,  in  substance  this  transaction  was  a  purchase  of 
this  overhead  roadway.    The  county  is  the  owner  of  every- 
thing pertaining  to  the  bridge  that  is  valuable,  with  the 
single  exception  of  the  old  lumber  and  iron  when  decay 
overtakes  it.     If  a  county  may  buy  a  bridge,  or  rent  a 
bridge,  it  may  purchase  the  exclusive  right  of  way  over  a 
bridge.    We  need  not  split  hairs  in  giving  a  technical  name 
to  the  interest  which  the  county  has  in  the  bridge,  but  it  is 
apparent  to  everyone  that  it  has  a  substantial  interest  therein, 
und,  in  the  absence  of  some  claim  or  showing  to  the  contrary, 
we  may  assume  that  such  interest  is  full  value  for  the  money 
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expended.  We  are  not  now  passing  on  the  validity  of  the 
contract  entered  into  between  the  parties  to  this  litigation. 
It  is  not  material  here.  We  are  not  intimating  but  that  at 
the  instance  of  a  taxpayer  in  the  early  history  of  these 
negotiations  the  entire  trajoisaction  may  not  have  been  ju- 
dicially killed.  All  that  we  have  said  bears  upon  the  single 
question  of  estoppel,  and  is  said  in  view  of  the  conclusion 
arrived  at  by  the  court  that  an  equitable  estoppel  against 
plaintiff  should  be  held  in  this  case. 

For  the  foregoing  reasons  the  judgment  and  order  are 
reversed,  and  the  cause  remanded. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

A  rehearing  in  Bank  was  denied,  January  19,  1900,  upon 
which  the  following  dissenting  opinion  was  rendered : 

BEATTY,  C.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing of  this  case  because,  in  my  opinion,  the  decision 
rests  necessarily  upon  a  doctrine  destructive  of  essential  safe- 
guards of  important  public  rights.  The  essence  of  the  de- 
cision is  that  a  contract,  void  for  want  of  compliance  with 
the  conditions  and  limitations  upon  and  under  which  alone 
boards  of  supervisors  have  power  to  bind  their  counties,  ac- 
quires all  the  force  and  obligation  of  a  valid  contract  if  the 
contractor  commences  work  and  expends  money  in  pur- 
suance of  its  terms  before  he  is  notified  that  the  county 
repudiates  it.  This  doctrine  sweeps  away  at  once  all  limita- 
tions upon  the  power  of  the  board,  for  it  can  readily  be  seen 
that  the  contractor  must  always  have  it  in  his  power  to  com- 
mence work  just  as  soon  as  he  has  induced  the  board  to  enter 
into  a  contract  in  defiance  of  the  regulations  intended  to 
govern  their  action ;  and  it  is  also  apparent  that  the  board 
which  desires  to  make  contracts  in  disregard  of  the  law  will 
have  the  same  motive  to  allow  the  commencement  of  work 
that  they  have  to  enter  into  the  illegal  contract. 

And  how  can  the  equitable  doctrine  of  estoppel  apply  in 
such  a  case  against  the  public?  The  facts  are  all  known  to 
the  contractor.  There  has  been  no  misrepresentation,  no 
concealment.  He  knows  what  the  contract  is  and  how  it  has 
been  obtained.  If  it  is  illegal  and  void  he  knows  it,  and  if 
CXXVn.  uaIm— 16 
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he  goes  to  work  under  it  he  does  so  with  his  eyes  oi)eii.    In 
such  case  there  can  be  no  estoppel. 

The  expression  quoted  in  the  Department  opinion  from 
Ar genii  v.  San  Francisco,  16  Cal.  268,  was  never  the  law 
even  of  that  case.  It  was  but  the  opinion  of  a  single  judge, 
not  concurred  in  by  his  associates  and  expressly  repudialtMl 
by  him  in  the  later  case  of  Zottman  v.  San  Francisco,  20  Cal 
109,  81  Am.  Dec.  96,  where  he  lays  down  the  doctrine  which 
this  case  sets  aside.  It  is  true  that  some  decisions  have  beea 
made  in  other  jurisdictions  which  sustain  the  present  rulin<; 
here,  but  it  is  certainly  opposed  to  the  views  which  have 
heretofore  prevailed  in  this  courts  and  to  the  weight  of  au- 
thority elsewhere. 

The  judgment  of  the  superior  court  should  have  been  af- 
firmed. 


[L.  A.  No.  802.    Department  Two.— December  19,  1899.] 

In  the  Matter  of  the  Estate  of  STEPHEN  SILVANY,  Dc- 

ceased. 

Wux— StTBSCBiPTioif— Eyxddigb.— The  verdict  by  tbe  jury,  finding  that 
the  wiU  in  question  was  never  subscribed  by  the  aUeged  testator, 
held  justified  by  the  eridcnoe. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial.  W. 
H.  Clark,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  A.  Harris,  Harris  &  Garrett,  and  Augustus  A.  Montano^ 
for  Appellants. 

Z.  Montgomery,  and  J.  W.  MacDonald,  for  Respondents. 

TEMPLE,  J.— Stephen  Silvany  died  January  10,  1898, 
and  on  the  28th  of  January,  1898,  the  superior  court  of  Los 
Angeles  county  admitted  to  probate  what  purported  to  be  his 
last  will,  being  dated  January  8, 1898.  It  was  probated  upon 
the  petition  of  Francisco  Quijada.  The  petitioner  and  his 
illegitimate  son,  Jesus  Quijada,  were  the  sole  beneficiaries 
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under  the  will,  and  one  L.  C.  Floras  was  named  therein  as 
the  executor. 

Within  one  year  thereafter,  but  precisely  when  does  not 
appear,  certain  parties  inaugurated  a  contest  in  the  superior 
court  by  filing  a  petition  alleging  that  the  decedent  left  a 
will  dated  March  6, 1891,  in  which  certain  of  the  petitioners 
were  named  as  executors.  In  that  will  all  the  property  of  the 
testator,  except  five  hundred  dollars,  was  left  to  Francis  Mora 
in  trust  for  the  erection  and  maintenance  at  Los  Angeles  of 
a  Catholic  female  orphan  asylum.  In  that  petition  the  pro- 
bate of  the  other  will  was  averred,  but  it  was  charged  that  it 
was,  in  fact,  never  published  or  executed  by  Silvany,  but 
was  fraudulently  concocted  in  pursuance  and  furtherance  of 
a  scheme  to  defraud  the  estate  of  Silvany  out  of  all  the  prop- 
erty owned  by  Silvany.  It  was  also  charged  that  at  the  time 
of  the  alleged  making  and  publishing  of  said  will  of  1898 
the  testator  was  of  unsound  mind  and  subject  to  undue  in- 
fluence from  said  Francisco  Quijada. 

An  answer  was  interposed  to  the  petition  and  a  contest 
had.  The  due  execution  of  the  will  of  1891  was  not  really 
disputed.  As  to  the  will  of  1898  several  special  issues  were 
submitted  to  the  jury,  to  only  one  of  which  response  was 
made.  That  was  as  f6llows:  "Did  the  deceased,  Stephen 
Silvany,  subscribe  the  contested  will  himself?    A.    No." 

Upon  this  verdict  the  court  made  an  order  setting  aside  the 
probate  of  the  will  of  1898,  and  revoked  the  letters  issued  to 
Flores,  and  admitted  to  probate  the  will  of  1891. 

The  appellant  makes  here  but  the  single  point  that  the 
evidence  does  not  justify  the  verdict.  The  proposition  is 
urged  with  great  force  and  earnestness,  and  we  have  care- 
fully read  and  considered  the  evidence  .in  connection  with 
the  argument.  We  cannot  say  that  there  was  not  sufficient 
evidence  to  justify  the  verdict. 

It  is  not  a  case  where  admittedly  a  will  was  made  which 
the  alleged  testator  intended  to  make,  but  which,  it  is 
charged,  he  was  induced  to  make  through  fraud  or  undue 
influence.  The  verdict  is  to  the  effect  that  Silvany  did  not 
make  the  will  at  all.  It  must  also  be  borne  in  mind  that  it  is 
within  the  province  of  the  jury  to  determine  the  credibility 
of  the  witnesses.  The  jury  doubtless  believed  the  testimony 
of  Juan  B.  Sanchez  and  Gonzales,  notwitlistanding  the  as- 
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saults  made  upon  their  credibility,  aud  disbelieved  the 
counter-statements  of  Quijada  and  others.  This  court  will 
not  ordinarily  review  the  conclusion  of  the  jury  upon  that 
subject.  Upon  that  basis  there  certainly  were  reasons  to 
doubt  the  honesty  and  fairness  of  Quijada  and  Flores  in  the  '^ 
matter.  Quijada  persistently  and  even  indecently  urged  and 
insisted  that  Silvany  should  make  a  will  in  his  favor.  The 
sick  man  was  taken,  against  the  protests  of  his  physician  and 
nurse,  to  the  home  of  the  former  mistress  of  Quijada,  the 
mother  of  the  only  other  beneficiary  of  the  contested  will, 
when  he  was  so  ill  that  the  removal  was  imprudent  and 
dangerous,  but  still  Silvany  resisted  the  importunities  of 
Quijada  to  make  a  will  in  his  favor.  Quijada  twice  brought 
persons  to  the  house  for  the  purpose  of  preparing  the  will. 
Both  times  Silvany  declined  to  make  the  will  and  once  ex- 
pressed a  wish  to  be  taken  away  from  there,  saying  that  they 
were  robbing  him,  while  Quijada  accused  Silvany  of  in- 
gratitude for  his  refusal  to  make  a  will  favorable  to  him. 
Silvany  alwaj'B  said  he  had  given  his  property  to  the  orphans. 

And,  then,  there  iS  Quijada's  statement  of  how  the  will  was 
prepared  and  executed,  notwithstanding  Silvany's  petsistent 
refusal  to  comply  with  his  importunities.  On  January  7th, 
"about  4  o'clock,  my  compadre  said  that  he  was  very  sick, 
and  he  wanted  to  make  a  will."  He  also  told  Quijada  thai 
he  would  give  certain  land  to  his  son  Jesus,  and  the  balance 
of  his  estate  to  Quijada,  and  asked  if  he  liked  Flores  as  ad- 
ministrator, to  which  Quijada  assented,  and  then  Silvany 
said,  "We  will  put  him  as  administrator  and  at  the  same 
time  without  bonds."  They  agreed  upon  that,  and  Quijada 
went  to  a  lawyer  and  asked  him  to  prepare  the  will.  The 
lawyer  said  he  would  prepare  it  and  meet  him  with  it  the 
next  day  at  Flores'  saloon.  The  next  day  the  lawyer  met 
him  at  Flores'  saloon  and  read  it  to  Quijada  to  see  if  it  was  as 
Silvany  ordered,  and  said,  "Here  is  Jesus  Quijada  with  a 
house,  and  all  the  rest  is  for  you.  Here  is  also  Flores  ad- 
ministrator." 

The  next  day  Silvany,  being  very  sick,  sent  for  Flores  and 
Quijada's  son  Severiano.  Assembled  at  the  house  there  were, 
besides  Silvany,  Francisco  Quijada,  his  mistress,  Flores,  and 
Severiano. 
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Then  Silvany  asked  Flores  to  read  the  will,  which  he  did 
in  Spanish  and  English.  Then  Silvany  said,  "That's  my  will, 
you  sign  my  name  to  it."  Then  Flores  wrote  something  and 
took  the  paper  and  a  pen  to  Silvany,  who  took  the  tip  of  the  pen 
and  a  cross  was  made.  Then  "my  compadre  told  Mr.  Flores 
to  write  his  name  as  a  witness  to  the  will,"  which  was  done. 
"Then  my  compadre  called  Severiano,. . .  .and  told  him  that 
was  his  will  and  to  write  his  name  as  a  witness  to  it,"  which 
was  done.  "My  compadre  told  Mr.  Flores  to  hand  the  paper 
to  me,  which  he  did,  and  my  compadre  told  me  to  take  care 
of  it,  that  that  was  his  will."  The  dying  Silvany,  unin- 
slructed  and  without  prompting,  went  through  the  entire 
ceremony  of  the  execution  and  publication  of  the  will  just 
as  a  lawyer,  if  present,  would  have  directed,  not  only  omit- 
ting no  requisite,  but  everything  is  done  in  due  order,  and  it 
was  no  small  feat  for  the  witness,  who  has  long  resided  at 
I.0S  Angeles,  but  cannot  speak  English,  to  recite  it  so  com- 
pletely and  in  order.  And  it  was  thoughtful  on  the  part  of 
Silvany,  who,  according  to  the  witness,  had  consulted  no  one 
in  regard  to  the  will,  of  his  own  motion  to  suggest  that  no 
bond  bo  required  of  Flores.  Otherwise  Flores  would  not  have 
been  able  to  qualify. 

But  while  we  ca^  but  wonder  that  all  these  things  were  so 
well  done  by  those  from  whom  we  should  least  have  ex-* 
peeled  it,  we  are  unable  to  compliment  the  attorney  who 
drew  the  will  in  the  same  way.  He  received  his  instructions 
as  to  writing  the  will  solely  from  one  who  was  practically  to 
get  the  entire  estate  under  the  will.  It  does  not  seem  to 
have  occurred  to  him  that  it  would  be  a  proper  thing  for  him 
lo  see  the  proposed  testator,  to  make  sure  that  he  wanted  to 
make  a  will  at  all,  or  such  a  will.  And  after  the  will  was 
prepared  he  did  not  think  it  necessary  that  he  should  read 
and  explain  it  to  the  testator,  to  satisfy  himself  that  it  ex- 
pressed the  real  wish  of  the  testator.  This  was  quite  out  of 
the  ordinary  course.  But  the  attorney  by  appointment  went 
to  a  saloon,  kept  by  the  persbn  who  was  named  as  executor 
without  bonds,  to  read  it  to  the  devisee  to  whom  practically 
the  whole  estate  was  left  by  the  will,  to  learn  from  him 
\A  hether  it  was  such  a  will  as  the  testator  wished. 

For  all  this  the  will  may  have  been  an  honest  will,  but  if 
it  had  been  designed  to  force  its  execution  upon  Silvany, 
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or  to  forge  a  will,  the  course  taken  was  the  precise  course 
which  might  have  been  adopted.  If  Silvany  was  alive  and 
desired  to  make  the  disposition  of  his  property,  it  is  strange 
that  the  attorney  did  not  ask  permission  to  see  him,  and 
was  not  asked  to  attend  to  the  execution  of  the  will. 

There  are  other  circumstances  as  much  relied  upon  by  the 
contestants,  but  these  considerations  are  sufficient  to  show 
that  the  verdict  cannot  be  set  aside  for  lack  of  evidence. 

The  order  and  judgment  appealed  from  are  affirmed. 

Henshaw*^  J.,  and  McFarland,  J.,  concurred. 


[Sac.  No.  566.    Department  One. — December  20^  1809.] 

MINNIE  SULLIVAN,  Respondent,  v.  FRANK  T.  JOHN- 
SON,  Appellant. 

Saub — ^Delivery  and  Change  or  Possession — Estopfkl  or  AiTAOHnra 
Creditob. — ^An  attaching  creditor  is  estopped  to  attack  the  Talidity 
of  a  sale  of  personal  property  made  by  the  debtor,  on  the  ground 
that  it  was  void  as  to  creditors  for  want  of  an  immediate  deUyery 
and  actual  and  continued  change  of  possession,  as  demanded  by  sec- 
tion 3440  of  the  Civil  Code,  where  it  appears  ^at  the  sale  was  ooa- 
sented  to  and  recognized  as  valid  by  tlie  attaching  creditor,  with  full 
knowledge  of  the  facts  that  the  purchase  was  made  for  a  Yaluable 
consideration,  in  good  faith,  and  without  intent  to  defraud  the  credi- 
tors of  the  vendor,  and  that,  acting  thereupon,  the  purchaser  was 
induced  to  expend  a  large  sum  of  money,  which  would  not  other- 
wise have  been  expended. 

Id. — Claim  and  Delivxby — Shebift  Bouin>  bt  Estoffel. — ^In  an  aetkm 
of  claim  and  delivery  brought  by  the  purchaser  against  the  sheriff 
who  levied  the  attachment,  the  sheriff  stands  in  the  shoes  of  the  at- 
taching creditor,  and  is  bound  by  the  estoppel  against  such  creditor, 
and  cannot  defend  the  action  by  justifying  under  the  writ  of  at- 
tachment. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra* 
mento  County  denying  a  new  trial.  Matt.  F.  Johnson^  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Albert  M.  Johnson,  for  Appellant. 
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The  sale  being  void  as  to  creditois,  the  attaching  creditor 
cannot  be  estopped  from  assailing  it,  by  mere  acquiescence  in 
its  validity,  without  consideration  or  conduct  inducing  such 
on  estoppel  as  is  recognized  in  Biddle  Bogga  v.  Merced  Min. 
Co.,  14  Cal.  279.  Such  an  estoppel  did  not  exist  in  this  case« 
(Bump  on  Fraudulent  ConveyanceSi  sec.  466;  Cole  v.  Tyler, 
65  N.  Y.  73 ;  Watson,  v.  Sutro,  86  Oal.  500.) 

Hinkson  &  Elliott,  for  Respondent 

The  facts  show  an  estoppel  by  the  conduct  of  Mrs.  Figg, 
by  which  the  plaintiff,  as  purchaser,  was  prejudiced.  (Eseolle 
V.  Franks,  67  Cal.  138 ;  Kams  v.  Olney,  80  Cal.  100;  13  Am. 
St.  Rep.  101;  Davis  v.  Davis,  26  Oal.  40;  85  Am.  Dec.  157) 
Titus  V.  Morse,  40  Me.  348 ;  63  Am.  Dec.  665.) 

GAROUTTE,  J. — This  is  an  action  of  claim  and  delivery, 
defendant  justifying  as  sheriff  under  a  writ  of  attachment.' 
Judgment  went  against  him,  and  he  takes  an  appeal  from 
the  order  denying  his  motion  for  a  new  trial.  This  attach* 
ment  was  issued  in  an  action  begun  by  the  administrator  of 
the  estate  of  Harriett  M.  Figg,  deceased,  against  Sarah  An« 
drews.  This  action  involves  the  right  of  possession  to  certain 
furniture  and  other  household  goods  situated  in  a  lodging- 
house,  of  which  personal  property  plaintiff  claims  to  be  the 
owner,  as  the  vendee  of  Sarah  Andrews.  For  present  pur- 
poses it  may  be  conceded  that  the  sale  of  the  property  to 
plaintiff  by  the  defendant  in  the  attachment  suit  was  void  as 
to  the  plaintiff  in  that  suit  by  reason  of  the  fact  that  it  was 
not  accompanied  by  an  immediate  delivery,  followed  by  an 
actual  and  continued  change  of  possession,  as  demanded  by 
section  3440  of  the  Civil  Code.  But  it  is  now  claimed  upon 
the  part  of  the  plaintiff  that  Mrs.  Figg,  and,  therefore,  this 
defendant,  is  estopped  from  raising  the  question  as  to  the 
validity  of  the  sale  of  the  furniture  to  her.  Upon  this  ques- 
tion of  estoppel  the  court  made  a  finding  of  fact  to  the  effect 
that  the  sale  to  plaintiff  was  made  for  a  valuable  considera- 
tion, in  good  faith,  and  without  any  intent  to  defraud  any 
q(  the  creditors  of  Sarah  Andrews,  the  vendor,  |'all  of  which 
facts  were  well  known  to  the  said  Harriett  M.  Figg,  who  con- 
sented to  the  same,  and  recognized  the  validity  of  the  sale. 
y\jid  acting  upon  .«aid  knowledge  and  acts  of  the  said  Har« 
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riett  M.  Figg,  plaintiff  expended  a  large  sum  of  monej;  to 
wit,  about  one  hundred  dollars,  on  and  for  said  personal 
property,  which  she  would  not  otherwise  have  done."  We  do 
not  deem  it  necessary  to  enter  into  a  detailed  recital  of  the 
evidence  to  show  that  this  finding  has  support  therein.   It  is 
sufficient  to  say  that  the  evidence  does  support  it,  and  in 
view  of  this  finding  of  fact  the  defendant,  standing  in  the 
shoes  of  the  attaching  creditor,  cannot  successfully  defend 
the  present  action.    The  case  of  EscolU  v.  Franks,  67  Cal. 
137,  is  directly  in  paint.    It  is  there  stated:    "If  a  creditor 
make  any  statement  or  agreement  in  effect  confirming  the 
s^ale,  ^upon  the  faith  of  which  the  grantee  acts  as  he  would 
not  otherwise  do,  or  under  such  circumstances  as  his  subse- 
quent assertion  of  his  rights  as  a  creditor,  if  permitted,  would 
operate  as  a  fraud,  he  would  be  held  to  have  confirmed  the 
transfer.'  (Bump  on  Fraudulent  Conveyances,  458,  and  au- 
thorities there  cited.)   In  this  case  Tresconi  recognized  plain- 
tiff's purchase,  released  his  attachment,  caused  the  sheep  to 
be  returned  over  to  the  plaintiff,  and  upon  the  good  faith  of 
those  acts  the  plaintiff  took  the  sheep  and  expended  about 
four  hundred  dollars  in  and  about  their  care,  which  he 
would  not  otherwise  have  done.    After  all  this,  to  permit 
I'resconi  to  question  the  sale  would  be  to  countenance  a  pal- 
pable fraud  on  the  plaintiff." 

For  the  foregoing  reasons  the  order  denying  the  new  trial 
is  affirmed. 

Van  Dyke,  J.,  and  Harrisoni  J.,  oonoorred. 


[S.  F.  No.  1137.    iM  Bonk.— Deosmber  20,  lS9t.] 

PHILIP  HANLEY,  Appellant,  v.  CALIFORNIA  BRIDGE 
AND  CONSTRUCTION  COMPANY,  Respondent. 

Nonsuit — ^Motion — ^Admisbiohs — ^Intkbfutatioii  of  Evumencb. — ^A  mo- 
tion for  ft  nonsuit  admits  the  truth  of  all  the  plaintiff's  evidence, 
and  every  inference  of  fact  that  can  be  legitimately  drawn  there- 
from ;  und  upon  such  motion  the  evidence  submitted  by  the  plaintiff 
i»  to  be  interpreted  most  strongly  against  the  defendant. 
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Id. — ^EtIDENCK  of  NeGUGENCB— iNTEBFBBTATIOir  FOB  PLAHfTIFF — lj(JVKt 

IN  Untimbebed  Tunnel. — ^Upon  a  motion  for  nonsuit  in  an  action 
bj  an  employee  to  recover  damages  suffered  from  the  falling  of  a 
rock  in  an  untimbered  tunnel,  evidence  that  timbers  were  required 
to  make  the  tunnel  reasonably  safe  is  to  be  taken  in  connection 
with  other  evidence  which,  though  susceptible  of  two  constructions, 
may  be  interpreted  in  favor  of  the  plaintiff,  to  the  effect  that  no 
timbers  were  provided  for  use  in  the  tunnel,  and  that  the  injury 
was  in  a  completed  part  of  the  tunnel,  and  sudi  interpretation  of 
the  evidence  must  be  taken  as  true  for  the  purpoees  of  the  mo- 
tion. 

lo. — Questions  of  Fact — ^Nbqligknce— Contributobt  KB0LiGENa&— 
Assumption  of  Risks. — ^The  question  as  to  the  negligence  of  the 
defendant  and  the  contributory  negligence  of  the  plaintiff  or  his 
assumption  of  the  risks  of  his  employment,  with  full  knowledge  of 
its  dangers,  must  be  left  to  the  jury  as  questions  of  fact  to  be  deter- 
mined by  them,  and  not  disposed  of  as  questions  of  law  upon  mo- 
tion for  a  nonsuit,  where  it  cannot  be  said  that  all  reasonable  men 
must  draw  the  same  inference  as  to  the  freedom  of  the  defendant 
from  negligence,  or  as  to  the  contributory  negligence  of  the  plain- 
tiff, or  assumption  of  risks  by  him. 

Masteb  and  Servant — ^Duty  or  Master  to  Provide  Safe  Place — ^Per- 
manent Tunnel— Fall  of  Overhanoino  Rock. — ^The  rule  of  law 
requiring  the  master  to  provide  a  safe  place  in  which  his  servants 
may  work  applies  to  the  construction  of  a  permanent  tunnel  in  a 
mountain,  and  it  is  the  duty  of  the  master,  in  so  far  as  the  work 
therein  is  completed,  to  make  the  tunnel  reasonably  safe,  so  as  to 
prevent  the  fall  of  overhanging  rock. 

Id. — Action  of  Fellow-Servants. — ^The  rule  as  to  the  erection  of  tempo- 
rary structures  by  fellow-servants  has  no  application  to  the  con- 
struction of  a  permanent  tunnel;  and  the  fact  that  fellow-servants 
are  engaged  in  such  construction  cannot  relieve  the  defendant  from 
his  duty  to  provide  a  safe  place  for  his  servants. 

Id. — ^Rights  of  Servant — ^PaxsuMFnoN. — ^The  servant  has  a  right  to 
presume  that  the  master  has  performed  his  duty  in  making  the 
place  in  which  he  is  directed  to  work  reasonably  safe,  and  to  pro- 
ceed upon  that  presumption,  unless  a  reasonably  prudent  person,  in 
performing  the  work  assigned  to  him,  would  have  learned  facts  from 
which  he  would  have  apprehended  danger  to  himself. 

Id. — ^Inexperienced  Servant — ^Unodvious  Danger — Absence  of  Warn- 
j^Q — Contributory  Negligence. — An  inexperienced  servant  is  not 
chargeable  as  matter  of  law  with  contributory  negligence,  where 
the  danger  to  him  was  not  so  obvious  and  threatening  that  a  rea- 
sonably prudent  person  in  his  situation  would  have  avoided  it^  and 
where  he  had  no  warning  of  the  danger  occasioned  by  the  fault  of  the 
defendant  in  not  providing  a  safe  place  in  which  to  work. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.  John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

Henley  &  Costello,  for  Appellant 

Davis  &  Hill,  for  Respondent. 

CHIPMAN,  C. — Action  to  recover  danSages  for  personal 
injury  while  working  in  a  tunnel.  The  pleadings  are  veri- 
fied. The  cause  was  tried  by  a  jury,  and  at  the  close  of 
plaintiff^s  evidence  the  court  granted  defendant's  motion 
for  judgment  of  nonsuit.  The  appeal  is  from  the  judgment 
and  from  an  order  denying  motion  for  new  trial.  Plaintiff 
introduced  evidence  tending  to  show  the  following  facts:  De- 
fendant was  engaged  in  the  construction  of  a  tunnel  at 
Baker's  Beach  in  San  Francisco,  and  plaintiflF  was  employed 
by  defendant  as  a  laborer,  his  duty  being  to  load  and  haul 
away  rock  and  debris  from  this  tunnel  with  a  wheelbarrow ; 
he  was  inexperienced  in  running  tunnels,  and  was  working 
with  experienced  miners  who  were  skilled  and  had  had  long 
experience  in  such  work ;  he  had  been  working  six  and  a  half 
days  when  the  accident  happened  by  which  he  was  injured^ 
The  tunnel  ran  into  the  face  of  a  receding  rock  bluflf  which 
rose  up  from  the  ocean  beach ;  as  driven  in  at  that  time  it 
measured  about  eighteen  feet  at  the  bottom  and  about  fifteen 
feet  at  the  top,  and  was  eight  feet  wide  and  nine  or  ten  feet 
high ;  defendant  had  a  superintendent  who  was  in  charge  of 
the  work  and  employed  the  men,  and  who  visited  the  tunnel 
once  or  twice  a  day,  but  gave  no  instructions  to  the  men  con- 
corning  the  work,  except  generally  for  them  to  go  on  with  the 
tvmnel,  and  he  never  gave  any  instructions  to  the  plaintiflF, 
except  that  when  he  employed  plaintiff  he  directed  him  ta 
v/heel  out  the  stuflF  which  was  blasted  down  or  loosened ;  on  the 
day  of  the  accident  the  plaintiff,  having  laid  some  planks 
upon  which  to  run  his  wheelbarrow  was  arranging  theseplanks 
on  the  bottom  of  the  tunnel,  when  a  rock,  weighing  about  one 
thousand  pounds,  fell  from  the  corner  or  angle  where  the 
roof  and  wall  met,  about  ten  feet  from  the  mouth  and  eight 
IVet  from  the  back  end  of  the  tunnel,  breaking  plaintiflr\>* 
kg,  driving  the  bones  out  through  the  flesh,  and  seriously 
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injuring  him;  the  rock  fell  quickly  without  giving  oppor- 
tunity to  escape,  and  plaintiff  heard  no  noise  before  it  fell ; 
the  tunnel  had  passed  this  place  three  or  four  days  before 
the  rock  fell;  the  rock  which  fell  differed  from  the  others 
''in  that  it  had  a  kind  of  diamond  shaped  point  projecting 
into  the  tunnel/'  and  was  in  size  about  two  by  two  and  one- 
half  feet;  before  it  fell  ''plaintiff  did  not  notice  any  definite 
boundaries  around^t,  nor  whether  the  edge  of  the  rock 
could  be  seen ;  that  he  had^  noticed  this  rock  hanging  thero 
for  three  or  four  days  before  it  fell."  Timon,  one  of  the 
miners  helping  to  drive  the  tunnel,  a  witness  for  plaintiff, 
testified:  "ThatNlie  bluff  into  which  the  tunnel  was  being 
driven  was  seamy  rock;  that  he  thought  the  tunnel  should 
have  been  timbered  three  or  four  days  before  to  prevent  the 

falling  of  rock  and  make  it  reasonably  safe; that  for 

three  or  four  days  he,  Timon,  had  thought  that  rock  danger- 
ous [referring  to  the  rock  which  did  the  injury],  but  that 
there  was  no  visible  cleavage  or  breaking  around  the  rock" ; 
he  "didn't  tell  plaintiff  it  was  dangerous  or  say  anything  to 
him  about  it,  because  he  didn't  think  it  his  business  to  speak 
about  it" ;  he  spoke  to  the  other  two  men  about  it  and  they 
paid  no  attention  to  it;  the  rock  could  not  be  seen  from  the 
surface  but  only  inside ;  a  small  stream  of  water  ran  down 
the  face  of  the  bluff  over  the  tunnel,  and  the  wall  of  the 
tunnel  where  this  rock  was  located  was  damp,  and  he  thought 
this  water  seeping  through  would  loosen  the  rock  "and  let 
it  fall  sooner  than  it  otherwise  would  on  account  of  its  not 
being  timbered" ;  the  other  two  miners  "were  trying  to  let 
the  rock  hang  until  they  had  got  another  center;  they  left  it, 
thinking,  perhaps,  it  would  stay  there ;  that  the  way  to  have 
made  the  tunnel  reasonably  safe  for  the  men  working  in  it 
would  have  been  to  have  timbered  it."  He  was  asked  if  there 
were  not  timbers  there  for  this  tunnel.  He  answered :  "There 
%\as  none  before  the  rock  fell.  There  were  no  timbers  there 
before  the  rock  fell.  They  were  on  the  ground,  I  guess,  but 
we  did  not  have  them  in  the  tunnel."  Being  again  asked,  he 
answered :  "No  timbers  were  there  until  the  rock  fell ;  not  that 
I  saw;  not  for  the  tunnel.  There  were  timbers  there  for  the 
sower;  but  they  had  no  timbers  in  the  tunnel  until  the  rock 
i'ill  upon  the  man."  He  further  testified  that  they  had,  a  half 
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an  hour  before  the  accident;  tired  some  blasts,  and  he  was 
picking  down  the  loose  rock  from  the  blasts  when  the  rocir 
fell,  and  plaintiff  stood  near  him ;  their  custom  was  to  light 
the  fuse  to  fire  the  blasts  and  go  out  to  await  the  explosion} 
and  then  return  quickly,  and  ,"by  using  the  pick  and  strik- 
ing the  walls  and  listening,  would  discover  where  rock  had 
been  loosened  and  was  liable  to  fall  and  pick  that  down  in 
order  to  avoid  the  danger  of  falling  rock" ;  this  was  done  just 
before  the  accident;  a  blast  had  been  put  in  the  front  of 
the  tunnel  and  one  opposite  this  rock  at  the  top  of  the  tunnel, 
and  one  opposite  near  the  bottom;  after  the  explosion  wit- 
ness went  into  the  tunnel  and  ^^was  picking  down  the  looso 
rock,  the  plaintiff  went  about  adjusting  the  planks  on  whidi 
to  run  the  wheelbarrow" ;  at  this  time  it  was  ''the  rock  fell, 
and  without  noise,  and  plaintiff  received  his  injuries."  Shori< 
dan,  a  witness  for  plaintiff,  testified  that  he  had  been  engaged 
thirty  years  in  constructing  tunnels,  and  had  gone  out  to  look 
at  this  ground  with  a  view  to  bidding  on  the  contract.  ''Q. 
And  from  your  observation  of  it  and  your  experience  as  a 
miner,  I  will  ask  you  whether  it  is  ground  of  such  character 
as,  to  insure  reasonable  safety  in  tunneling,  would  or  would 
not  require  timbering?  A.  That  would  depend  altogether 
upon  the  size  of  the  excavation.  Q.  Suppose  the  excavation 
was  a  tunnel  of  about  ten  feet  wide  and  ten  feet  high?  A.  lu 
that  character  of  rock,  I  should  judge  that  it  would  require 
some  timbering."  He  further  testified  that  many  tunnels  are 
run  without  timbering,  depending  upon  the  hardness  of 
the  rock  and  the  course  of  the  cleavage  and  circumstances  of 
the  case ;  that  it  is  not  customary  in  small  tunnels  to  timber, 
depending  upon  circumstances;  that  a  practical  miner  un- 
derstands all  these  matters,  and  if  he  wants  to  work  in  a 
dangerous  place  it  is  his  own  risk ;  "but  he  should  insist  upon 
having  it  timbered  where  the  character  of  the  rock  is  danger- 
ous ;  where  it  is  seamy" ;  that  the  timbering  is  generally  done 
by  the  miners,  but  not  always ;  that  experienced  miners  are 
often  deceived  "and  something  falls  in  where  they  have 
thought  the  tunnel  safe,"  and  "often  where  it  looks  as  if  the 
walls  of  the  tunnel  might  fall  in  it  does  not  fall  but  re- 
mains." 

1.  Respondent  devotes  some  attention  to  the  evidence  of 
the  witness  Timon  to  show  that  it  is  susceptible  of  a  different 
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meaning  than  that  given  it  by  appellant,  and  otherwise  com- 
ments upon  the  weight  of  certain  evidence;  for  example, 
that  the  result  of  Timon's  testimony  was  that  timbers  were 
at  the  tunnel  ready  to  be  used  for  timbering,  and  not,  as 
claimed  by  appellant,  that  there  were  no  timbers  there  ex- 
cept for  the  sewer.  The  motion  for  nonsuit  admits  the  truth 
of  plaintiff's  evidence  and  every  inference  of  fact  that  can  be 
legitimately  drawn  therefrom,  and  upon  such  motion  the 
evidence  should  be  interpreted  most  strongly  against  de- 
fendant. (Ooldstone  v.  Merchants  etc.  Storage  Co.,  123  Cal. 
625.)  This  rule  must  be  applied  to  all  the  evidence  sub 
mitted  by  plaintiff. 

2.  The  contention  of  respondent  may  be  summarized  as 
follows :  That  the  three  experienced  employees  and  plaintiff 
were  fellow-servants,  and  this  fact  was  for  the  court  to  de- 
tf^rmine ;  that  the  injury  resulted  from  the  negligence  of  these 
men,  and  if  the  duty  of  removing  the  dangerous  rock  rested 
more  directly  upon  the  skilled  and  experienced  workmen, 
still  the  rule  applies  to  all  fellow-servants,  though  working 
in  different  capacities,  and  the  employer  is  not  liable  to  one 
who  is  injured  by  the  negligence  of  another;  tfiat  though  it 
be  the  duty  of  the  employer  to  furnish  the  employee  a  safe 
place  in  which  to  work,  in  the  present  case  the  rule  has  no 
application  because  the  employer  did  not  furnish  the  place, 
but  plaintiff  and  the  other  three  furnished  the  place  by  mak- 
ing the  tunnel  (citing  Callan  v.  BuU,  113  Cal.  593) ;  that 
the  nature  of  the  work  to  be  done  by  plaintiff  and  the  con- 
dition of  the  tunnel  were  visible  facts  and  the  dangers  of  the 
employment  known  to  him  and  he  assumed  the  risks  (citing 
Vimghn  v.  California  etc.  Ry.  Co.,  83  Cal.  18,  and  other 
cases) ;  and  finally  that  the  facts  show  contributory  negli- 
gence. 

The  complaint  charges  "that  said  defendant,  in  violation 
of  its  duty  to  furnish  this  plaintiff  with  a  safe  place  to  work, 
negligently  and  carelessly  failed  to  properly  or  at  all  brace 
or  timber  said  tunnel."  This  allegation  is  not  denied.  The 
evidence  tends  to  show  that  the  materials  through  which  the 
tunnel  was  being  driven  were  of  a  character  requiring  it  to  be 
timbered  to  be  reasonably  safe;  the  superintendent  having 
charge  of  the  work  visited  the  tunnel  once  or  twice  a  day,  and 
must  be  presumed  to  have  known  as  much  as  his  workmen 
with  regard  to  the  general  requirements  to  make  the  plnee 


238  Hanley  v.  California  ktc.  Co.    [127  Cal. 

reasonably  safe  from  a  danger  such  as  befell  plaintiff,  even 
though  it  does  not  appear  that  he  had  actual  knowledge  of 
this  particular  overhanging  rock;  and  it  was  his  duty  to  as- 
certain the  condition  of  the  tunnel  as  to  its  safety.  Among 
the  requirements  necessary  to  the  safety  of  the  workmen^  as 
the  evidence  tends  to  show,  were  timbers  to  be  placed  in  the 
tunnel,  and  the  evidence  also  tends  to  show  that  none  were 
supplied  for  this  purpose  although  there  were  timbers  for  the 
sewer. 

I  cannot  agree  with  respondent's  counsel  that  the  rule  of 
law  which  requires  the  master  to  furnish  a  safe  place  in 
which  his  servants  may  work  does  not  apply  to  this  case  as 
it  presents  itself;  what  further  evidence  might  disclose  is  not 
now  to  be  considered.    In  Callan  v.  Bull,  supra,  relied  upon 
by  respondent,  the  facts  presented  a  different  case  from  this. 
There  the  workmen  were  engaged  in  constructing  a  jetty. 
To  do  this  certain  temporary  structures  were  necessary,  and 
it  was  through  the  defects  in  one  of  these  that  the  injury 
occurred.    In  speaking  of  the  rule  we  are  now  considering 
the  court  said :    "Manifestly,  the  place  at  which  the  work  was 
to  be  done  was  not  provided  by  the  defendant,  nor  can  it  be 
said  that  different  portions  of  the  work  in  which  the  laborers 
might  be  engaged  as  it  progressed  was  the  'place'  furnished 
by  their  employer,  within  the  meaning  of  the  above  rule,  or 
that  the  bent  or  trestle,  from  which  was  suspended  the  mat 
on  which  the  plaintiff  was  at  work  at  the  time  of  his  injury, 
was  one  of  the  appliances  to  be  furnished  by  the  defendant" 
The  soundness  of  these  views  need  not  be  and  are  not  ques- 
tioned.   Elsewhere  in  the  opinion  it  was  said  that  the  rule 
"has  no  application  when  the  place  at  which  the  work  is  to  be 
done,  or  the  appliances  for  doing  the  same,  are  to  be  prepared 
by  the  servant  himself.    If  the  appliance  is  furnished  by  the 
master  for  the  purpose  of  enabling  the  servants  to  perfonn 
the  work  in  which  they  are  to  be  engaged,  he  is  required  to 
see  that  it  shall  be  reasonably  safe  for  that  purpose ;  but  if 
the  preparation  of  that  appliance  is  a  part  of  the  work  which 
the  servant  is  required  to  perform,  the  master  is  not  liable 
for  any  defect  in  its  preparation."    Among  the  cases  cited  in 
support  of  the  opinion  is  Coal  etc.  Co,  v.  Clay,  51  Ohio  St, 
542,  where  certain  laborers  in  a  coal  mine  were  injured  by 
tho  falling  in  of  the  roof  by  reason  of  its  not  being  suf- 
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ficiently  propped,  and  the  court  held  that  "the  place  was  not 
furnished  as  in  any  sense  a  permanent  place  of  work,  but  was 
a  place  in,  which  surrounding  conditions  were  constantly 
changing,  and,  instead  of  being  a  place  furnished  by  the 
master  for  the  employees,  within  the  spirit  of  the  rule  re- 
ferred to,  was  a  place  the  furnishing  and  preparation  of  which 
was  in  itself  part  of  the  work  which  they  were  employed  to 
perform."  What  was  said  in  Callan  v.  Bull,  supra,  and  what 
we  find  in  the  Ohio  case  must  be  read  in  the  light  of  the  facts 
before  the  court.  Where  a  permanent  tunnel  is  driven  into  a 
mountain  to  open  up  veins  of  mineral,  or  pierces  a  mountain 
to  furnish  a  permanent  bed  for  a  railroad,  we  think  that  as 
fast  as  it  is  completed  the  finished  tunnel  becomes  an  ap- 
pliance or  means  furnished  by  the  master  by  which  the  re^ 
maining  work  is  to  be  prosecuted.  Some  of  the  great  rail- 
road tunnels  of  this  century — for  example,  the  Hoosac  and 
Mont  Cenis  tunnels — required  years  for  their  completion 
from  end  to  end.  It  would  be  most  unreasonable  to  hold  that 
the  laborer  employed  upon  the  unfinished  portion  of  one  of 
these  tunnels  must  take  a  fellow-servant's  risk  in  passing 
through  miles  of  completed  work  to  get  to  his  place  of  em- 
ployment; nor  can  we  see  that  the  case  would  be  different 
where  he  himself  helped  to  complete  the  finished  portion. 
The  evidence  before  us  is  not  entirely  clear  as  to  whether  the 
tunnel  in  question  was  completed  at  the  point  where  the  acci- 
dent occurred  so  as  to  bring  it  within  the  reason  of  the  rule 
we  are  discussing,  but  there  was  not  suflScient  evidence  on  the 
point  to  justify  the  court  in  holding  that  portion  of  the  tun- 
nel not  to  be  completed  in  the  sense  we  are  considering  a  com- 
pleted tutinel. 

The  evidence  is  that  the  tunnel  had  been  driven  in  about 
eighteen  feet  and  that  it  was  about  eight  feet  wide  and  from 
nine  to  ten  feet  high ;  that  the  rock  that  fell  was  in  the  top  of 
the  tunnel  and  was  about  ten  feet  from  the  mouth  and  eight 
feet  from  the  back  end  of  the  tunnel;  that  the  tunnel  had 
passed  the  place  where  the  rock  fell  about  three  or  four  days. 
These  expressions  seem  to  imply  a  completed  tunnel  to  the  ex- 
tent named— at  least  must  be  so  taken  on  this  motion.  There 
is  other  evidence  showing  that  for  some  reason,  not  fully  nor 
intelligently  explained,  two  blasts  were  put  in  the  side  of  the 
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tunnel  opposite  where  the  fatal  rock  was  hanging.  This 
might  possibly  imply  that  at  that  point  the  tunnel  was  not 
entirely  completed.  We  do  not  think,  however,  that  we  are 
sufficiently  enlightened  by  the  evidence  as  now  before  the 
court  to  warrant  us  in  saying  that  it  takes  the  case  out  of 
the  rule  we  are  considering.  We  do  not  think  that  the  court 
on  this  motion  should  assume  on  such  evidence  as  this  to  say 
that  the  tunnel  was  not  completed  at  the  point  in  question, 
and  that  at  that  particular  point  the  ''place"  was  not  such  as 
it  was  the  duty  of  the  employer  to  furnish  and  to  aee  that  it 
was  reasonably  safe. 

I  think  the  view  we  have  taken  of  the  rule  under  considera- 
tion is  fully  supporter  in  Union  Pac.  Ry.  Co.  v.  Jam,  53  Fed. 
Rep.  65,  and  in  Kelley  v.  Fowth  of  July  Min.  Co.,  16  Mont. 
484.  In  the  first  of  these  cases  Jarvi  was  a  coal  miner.  He 
was  injured  by  a  rock  falling  upon  him  from  the  roof  of  one 
of  the  tunnels  by  which  he  had  access  to  the  place  where  his 
particular  work  called  him.  The  case  was  heard  before  Cald- 
well and  Sandbom,  circuit  judges,  and  Shiras,  district  judge. 
The  opinion  presents  a  careful  review  of  the  law  upon  the 
question  here.  The  court  said:  ''It  is  the  duty  of  the  em- 
ployer to  exercise  ordinary  care  to  provide  a  reasonably  safe 
place  in  which  his  employee  may  perform  his  service.  It 
is  his  duty  to  use  diligence  to  keep  this  place  in  a  reasonably 
safe  condition,  so  that  his  servant  may  not  be  exposed  to  un- 
necessary and  unreasonable  risks.  The  care  and  diligence  re- 
quired of  the  master  is  such  as  a  reasonably  prudent  man 
would  exercise  under  like  circumstances  in  order  to  protect 
his  servants  from  injury.  It  must  be  commensurate  with  the 
character  of  the  service  required,  and  with  the  dangers  that 
a  reasonably  prudent  man  would  apprehend  under  the  cir- 
cumstances of  each  particular  case For  a  failure  to 

exercise  this  care,  resulting  in  injury  to  the  employee,  the 
employer  is  liable;  and  this  duty  and  liability  extend,  not 
only  to  the  unreasonable  and  unnecessary  risks  that  are 
known  to  the  employer,  but  to  such  as  a  reasonably  prudent 
man  in  the  exercise  of  ordinary  diligence — diligence  propor- 
tionate to  the  occasion — ^would  have  known  and  appre- 
hended." Further,  as  to  the  duty  of  the  mast^  and  the 
rights  of  the  servant  it  was  said :  ''The  latter  [the  servant] 
has  a  right  to  presume,  when  directed  to  work  in  a  particular 
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place,  that  the  master  has  performed  his  duty,  and  to  proceed 
with  his  work  in  reliance  upon  this  assumption,  unless  a  rea- 
sonably prudent  and  intelligent  man  in  the  performance  of 
his  work  as  a  miner  would  have  learned  facts  from  which  he 
would  have  apprehended  danger  to  himself  Upon  the  ques- 
tion of  contributory  negligence  it  was  said:  "The  degrees  of 
care  required  of  the  master  and  servant  also  differ,  because  de- 
fects in  a  piece  of  machinery  or  in  the  roof  of  a  mine  that  to 
the  eye  of  a  competent  inspector,  such  as  the  master  employs, 
portend  unnecessary  and  unreasonable  risks  and  great  dan- 
ger, may  have  no  significance  to  a  laborer  or  miner  who  has 
had  no  experience  in  watching  and  caring  for  machinery  or 
roofs  of  slopes  in  a  mine,  and  the  latter  is  not  chargeable  with 
contributory  negligence  simply  because  he  sees  or  knows  the 
defects,  unless  a  reasonably  intelligent  and  prudent  man 
would,  under  like  circumstances,  have  known  or  appre- 
hended the  risks  which  these  defects  indicate.  The  dangers 
and  defects  merely  must  have  been  so  obvious  and  threaten- 
ing that  a  reasonably  prudent  man  would  have  avoided  them 
in  order  to  charge  the  servant  with  contributory  negligence." 
Tha^e  principles  are  supported  by  numerous  cases  cited  in  the 
opinion  and  seem  to  us  a  clear  and  sound  exposition  of  the 
law. 

Applying  these  rules  of  law  to  the  facts  of  this  case,  ought 
the  court  to  have  nonsuited  the  plaintiff?  In  actions  like  the 
present  one,  questions  of  negligence  are  for  the  jury  to  de- 
termine ;  and  it  is  only  when  the  facts  are  undisputed  and  are 
such  that  reasonable  men  can  fairly  draw  but  one  conclusion 
from  them  that  the  question  of  negligence  is  ever  considered 
one  of  law  for  the  court.  (  Union  Pac,  Ry,  Co.  v.  Jarvi,  mpra, 
and  cases  cited.)  We  do  not  think  the  case  as  it  comes  to  us 
here  is  one  where  all  reasonable  men  must  draw  the  inference 
that  the  plaintiff  was  guilty  of,  or  the  defendant  free  from, 
negligence. 

In  Kelley  v.  Fourth  of  JvXy  Min.  Co.,  supra,  plaintiff  was 
working  in  a  mine  and  was  an  experienced  miner.  His  work 
was  at  the  face  of  the  tunnel  which  he  was  helping  to  run. 
He  was  injured  by  the  falling  of  rock  from  the  roof  of  the 
tunnel  a  short  distance  behind  where  he  worked.  The  facts 
were  not  in  all  particulars  as  in  this  case,  but  they  presented 
the  question  now  before  us  and  it  was  decided  that :  "Where 
CXXVII.     Cal.— 16 
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a  miner  is  engaged  in  running  a  tunnel,  drilling  and  blasting 
from  its  face,  the  employer  is  bound  to  furnish  a  safe  place 
for  work,  by  using  proper  precautions  to  preyent  the  falling 
of  the  roof  of  that  part  of  the  tunnel  already  created,  and  by 
keeping  the  floor  so  free  of  debris  as  not  to  obstruct  his  escape 
in  case  of  accident."    (Syllabus.) 

Plaintiff  had  no  knowledge  of  or  experience  in  running 
tunnels;  he  neither  knew,  and,  because  he  was  inexperienced, 
had  not  the  means  of  knowing,  that  the  tunnel  was  unsafe 
without  timbers;  he  saw  this  overhanging  rock,  but  it  pre- 
sented to  him  no  evidence  of  loosening  and  no  cleavage  from 
around  its  edges  was  visible ;  and  it  was  high  above  his  head 
and  beyond  his  reach ;  his  fellow-servants  were  skilled  in  min- 
ing and  they  gave  him  no  warning,  although  at  least  one  of 
them  thought  it  liable  to  fall ;  the  superintendent  visited  the 
mine  daily  and  he  gave  no  warning  and  took  no  steps  for  the 
safety  of  plaintiff;  a  witness  of  long  experience  in  running 
tunnels  testified  that  in  his  opmion  the  tunnel  would  require 
some  timbering,  and  in  his  opinion  he  was  corroborated  by 
the  witness  Timon.  We  cannot  say  that  the  facts  were  such 
that  the  court  had  the  right  to  consider  the  question  of  negli- 
gence involved  as  one  of  law  for  the  court.  We  do  not  deem 
it  necessary  to  discuss  the  other  points  made  by  defendant, 
for,  conceding  that  the  men  on  the  work  were  fellow-servants, 
it  was  still  the  duty  of  defendant  to  furnish  them  a  reasona- 
bly safe  place  in  which  to  work.  Whether  the  nature  of  the 
work  to  be  done  by  plaintiff  and  the  condition  of  the  tunnel 
were  visible  facts,  and  the  dangers  of  the  employment  were 
known  to  plaintiff,  were  questions  of  fact  as  to  which  there 
was  at  least  some  evidence  which  should  have  gone  to  the 
jury.  The  decision  of  the  lower  court  seems  to  have  turned 
on  the  proposition  that  the  case  was  similar  to  Callan  v.  Bull, 
supra,  and  was  controlled  by  the  rules  applied  in  that  case. 
But  we  think  the  circumstances  attending  the  injury  in  this 
case  clearly  distinguishable  from  those  found  to  exist  in  Cal- 
lanan  v.  Bull,  supra,  and  that  the  cases  in  53  Federal  Re- 
porter and  16  Montana,  supra,  more  nearly  illustrate  the 
principles  which  should  govern  here. 

It  is  advised  that  the  judgment  and  order  should  be  re- 
versed. 

Gray,  C,  and  Haynes,  C,  concurred. 
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For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

Temple,  J.,  Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J.,  Hen- 
shaw,  J. 

McFarland,  J.,  dissented,  and  thought  that  the  judgment 
sliould  be  affirmed. 


[Crim.  Ko.  607.    In  Bank.— December  21,  1890.] 

THE  PEOPLE,  Respondent,  v.  JOAQUIN  ESLABE,  Appel- 
lant. 

Cbimhtai.  Law— Evidsnce — ^Depositions  Takdt  at  PBXLDcmABT  Exam- 
ination— Filing  or  Original  Notes. — ^Upon  the  trial  of  a  defend- 
ant under  a  charge  of  felony,  in  the  superior  court,  the  deposition 
of  a  witness  taken  at  the  preliminary  examination  and  contained 
in  the  transcript  of  the  notes  of  the  official  reporter,  cannot  be  ob- 
jected to  as  evidence  after  proof  of  the  death  of  the  witness,  upon 
the  ground  that  it  has  not  been  first  affirmatiyely  shown  that  the 
stenographic  reporter  had  filed  his  original  notes  with  the  coimty 
clerk  as  required  by  subdivision  6  of  section  860  of  the  Penal  Code. 

Id.--Absence  of  Filing  of  Notes — Cube  of  IBBEOITLABITT.—The  fact 
that  the  notes  were  not  filed  in  fact  when  the  deposition  was  ad- 
mitted is  without  prejudice  to  the  defendant,  as  an  irregularity, 
where  it  appears  that  the  notes  were  actually  filed  with  the  county 
clerk  before  the  conclusion  of  the  trial. 

Id. — Confessions — ^Pboof  of  Voluntariness. — The  confessions  of  the 
defendant  are  admissible,  if  proved  to  have  been  freely  and  volun- 
tarily given,  and  made  without  duress,  or  inducement,  or  promise. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  F.  B. 
Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Frick,  and  W.  B.  White,  for  Appellant 

Tirey  L.  Ford,  Attorney  General,  for  Respondent 
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THE  CX)URT.— The  defendant,  convicted  of  murder  in 
the  first  degree,  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 

John  Metz  was  a  witness  at  the  preliminary  examination 
of  the  defendant.  At  the  trial  it  was  shown  that  he  was  dead. 
His  deposition,  taken  at  the  preliminary  examination  and 
contained  in  the  transcript  of  the  notes  of  the  official  reporter 
at  that  hearing,  was  offered  in  evidence.  Objection  to  its  in- 
troduction was  made  upon  the  ground  that  it  had  not  affirma- 
tively been  shown  that  the  stenogrs^hic  reporter  had  filed  his 
original  notes  with  the  county  derk  as  required  by  section 
869,  subdivision  6,  of  the  Penal  Code.  The  objection  was 
overruled  and  the  deposition  admitted  in  evidence.  There 
was  no  error  in  this  ruling,  and  if  there  was  any  irregularity 
it  was  without  injury  to  the  defendant,  in  view  of  the  fact 
that  the  notes  were  actually  filed  with  the  county  clerk  before 
the  conclusion  of  the  trial.  In  People  v.  Orundell,  75  Cal. 
301,  another  provision  of  section  869  of  the  Penal  Code, 
which  requires  that  the  transcript  of  the  reporter's  notes  shall 
be  filed  with  the  clerk  within  ten  days,  was  held  to  be  direc- 
tory and  not  mandatory.  The  provision  here  under  consid- 
eration merely  reqmres  that  the  reporter  shall  file  his  original 
notes  with  the  county  clerk,  and  this,  as  has  been  said,  was 
done  before  the  conclusion  of  the  trial. 

The  defendant  made  statements  in  the  nature  of  confes- 
sions to  several  different  persons  who  were  witnesses  at  the 
trial.  Objections  were  interposed  to  the  reception  as  evidence 
of  these  statements,  upon  the  ground  that  it  was  not  shown 
that  they  were  freely  and  voluntarily  made.  The  objection, 
however,  finds  no  support  in  the  record,  which  discloses  tha:t 
in  each  instance  before  the  admission  in  evidence  of  the  de- 
fendant's declarations  it  was  proved  that  they  were  freely  and 
voluntarily  given  and  made  neither  under  duress,  nor  induce- 
ment, nor  promise. 

These  being  the  only  matters  called  to  our  attention  upon 
this  appeal,  the  judgment  and  order  appealed  from  $n  af- 
firmed. 
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SOUTH  SAN  BERNARDINO  LAND  AND  IMPROVE- 
MENT COMPANY,  Appellant,  v.  SAN  BERNAR- 
DINO  NATIONAL  BANK,  Respondent. 

KBStJLTmo  Trust — Pabt  Patkbitt  of  PuBcnASE  Money — ^Purchase  of 
TrrLB  UI7DEB  Execution — ^Notice  of  Equttt. — ^A  payment  of  part 
ol  the  purchase  money  of  land,  the  legal  title  to  which  is  held  by 
another,  carries  with  it  by  resulting  trust  a  proportionate  equitable 
estate  in  the  land  purchased,  which  may  be  enforced  in  equity 
against  a  subsequent  purchaser  of  the  legal  title  under  execution, 
who  took  with  notice  of  the  equity. 

Id. — ^Pleaoino — General  Demurrer — ^Uncertainty. — A  complaint  to 
enforce  a  resulting  trust  which  states  facts  showing  %  sale,  and 
the  proportion  of  the  price  paid  by  each  purchaser,  and  bringing  the 
case  clearly  within  the  rule  requiring  the  enforcement  of  an  equity 
against  the  defendant,  is  good  as  against  a  general  demurrer,  and 
any  uncertainty  as  to  the  time  of  payment  of  the  purchase  price 
cannot  be  objected  to  if  not  urged  as  a  ground  of  special  demurrer. 

Id. — Review  upon  Appeal — Objection  to  Complaint  by  Respondent. 
— ^Upon  appeal  by  the  plaintiff,  an  objection  by  the  respondent  to 
the  complaint  cannot  be  heard,  unless  it  is  so  defective  in  averment 
that  it  would  not  support  any  judgment  in  plaintiiTs  favor. 

Id. — Former  Judgment — Res  Adjudicata — ^Improper  Action  to  Quiet 
Title. — A  former  judgment  between  the  parties  is  only  conclusive 
when  the  same  thing  under  the  same  title  is  litigated.  A  former 
judgment  against  the  plaintiff  in  an  action  which  he  was  not  entitled 
to  maintain  as  a  cestui  que  trust  to  quiet  his  title  against  the  de- 
fendant who  was  his  trustee  of  the  legal  title,  cannot  estop  him 
from  maintaining  a  subsequent  action  which  he  is  entitled  to 
maintain  to  enforce  a  resulting  trust  in  his  favor  against  the  same 
defendant. 

APPEAL  from  a  judgment  of  the  Superior  Cburt  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
John  L.  Campbell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Caldwell  &  Duncan,  for  Appellant. 

John  G.  North,  and  Curtis  &  Curtis,  for  Respondent. 
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GRAY,  C. — ^This  is  an  action  to  enforce  a  trust  and  com- 
pel a  conveyance.  The  plaintiff  appeals  tzom  the  judgment 
and  from  ah  order  denjring  a  new  trial. 

1.  The  substance  of  the  complaint  is  that  one  Rosenthal 
and  seven  others  bought  certain  lot  of  the  rancho  of  San 
Bernardino,  said  Rosenthal  and  five  others  paying  each  one- 
tenth,  and  the  other  two  each  paying  two-tenths  of  the  pur- 
chase price  of  said  lots.  That  the  eight  persons  were  to  have 
proportionate  interests  in  the  land  purchased  equal  to  the 
amount  paid  by  each  of  them.  That  they  subsequently 
received  a  deed  to  the  lots,  which  deed  failed  to  designate 
the  interest  conveyed  to  each  of  the  grantees.  That  there- 
after all  the  grantees  named  in  said  deed  formed  the  corpor- 
ation plaintiff,  and  all  except  Rosenthal  conveyed  all  their 
interest  in  the  property  to  the  plaintiff.  That  Rosenthal 
conveyed  an  undivided  one-tenth  of  said  property  to  one 
Boggs,  who  subsequently  conveyed  the  same  to  plaintiff. 
That  thereafter  defendant  herein,  in  a  suit  against  said 
Rosenthal  and  another,  seized,  sold,  and  bought  in  under 
execution  all  the  right,  title,  and  interest  of  said  Rosenthal 
in  and  to  said  property  and  obtained  a  sheriff's  deed  therefor. 
That  defendant  purchased  said  property  with  notice  of  plain- 
tiff's right  therein.  That  plaintiff  had  demanded  a  convey- 
ance of  defendant,  which  defendant  had  refused.  Plaintiff 
prays  that  defendant  be  declared  a  trustee  of  the  legal  title  for 
the  benefit  of  plaintiff,  and  that  defendant  be  compelled  to 
convey  to  plaintiff. 

2.  The  first  question  to  be  determined  is  that  raised  by  a 
general  demurrer  to  the  complaint:  Does  the  complaint  state 
a  cause  of  action? 

It  appears  from  the  facts  set  forth  in  the  complaint,  and 
recited  above,  that  while  Rosenthal  paid  but  one-tenth  of  the 
purchase  price  of  the  property,  there  was  conveyed  to  him  by 
the  deed  and  undivided  one-eighth  of  said  property.  Hav- 
ing thereafter  conveyed  to  the  plaintiff  corporation  a  one- 
tenth  interest  in  the  property,  there  was  still  left  some  sort  of 
title  in  him  to  an  undivided  one-fortieth  of  said  property,  and 
to  this  one-fortieth  the  defendant  has  succeeded.  The  ques- 
tion is.  Do  the  facts  stated  in  the  complaint  show  that  the  de- 
fendant holds  this  one-fortieth  interest  in  trust  for  plaintiff? 
If  this  question  is  answered  in  the  affirmative,  then  the  com- 
plaint states  a  cause  of  action. 
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It  is  settled  law  that  where  one  pays  the  purchase  price  of 
land  and  the  land  is  thereupon  conveyed  to  another,  the 
title  to  the  land  is  held,  under  such  a)nYeyance,  in  trust  for 
the  person  who  has  paid  the  purchase  price  (Civ.  Code,  sec. 
853.)  This  principle  is  also  applied  so  as  to  make  the  pay- 
ment of  a  part  of  the  purchase  money  carry  with  it  a  pro- 
portionate equitable  estate  in  the  land  purchased  equal  to 
the  amount  paid  (2  Pomeroy's  Equity  Jurisprudence,  sec. 
1038) ;  and  the  cestui  que  trust  may,  in  a  court  of  equity, 
compel  a  conveyance  to  himself  of  the  legal  title  as  well 
from  anyone  succeeding  to  the  title  of  the  trustee,  with  no- 
tice, as  from  the  trustee  himself  (2  Pomeroy's  Equity  Jur- 
isprudence sec.  1043;  (Case  v.  Codding,  38  Cal. 
191;  Murphy  v.  Clayton,  113  Cal.  153.)  The  facts  stated 
in  the  complaint  show  a  sale  and  the  proportion  of  the  price 
paid  by  each  grantee,  and  bring  the  case  clearly  within  the 
principle  of  the  authorities  oitfed  above,  and  the  complaint  is 
certainly  good  as  against  the  general  demurrer  interposed. 
If  there  is  any  uncertainty  in  the  complaint  as  to  the  time 
of  the  payment  of  any  part  of  the  purchase  price  of  the  land 
by  any  of  the  vendees,  such  uncertainty  could  only  be  reached 
by  special  demurrer  based  upon  that  ground.  In  the  absence 
of  any  special  demurrer  to  the  complaint  it  is  unnecessary 
to  spepially  notice  the  other  points  urged  in. respondent's 
brief  as  to  the  sufficiency  of  the  complaint.  It  may  be 
proper  also  here  to  say  that  the  defendant,  not  having  ap- 
pealed, cannot  be  heard  on  any  objection  to  the  complaint 
unless  the  complaint  is  so  defective  in  averment  that  it  would 
not  support  any  judgment  in  plaintiflF's  favor.  {Bates  v, 
Babcock,  95  Cal.  479 ;  29  Am.  St.  Rep.  133.) 

3.  Defendant  pleaded  in  bar  a  judgment,  in  his  favor  and 
against  plaintiflf,  rendered  in  a  former  action  to  quiet  title, 
which  action  was  brought  by  plaintiff  herein  against  defend- 
ant herein,  and  the  judgment  of  the  court  below  in  defend- 
ant's favor  is  based  entirely  on  a  finding  favorable  to  de- 
fendant on  this  plea  in  bar. 

In  an  action  to  quiet  title  the  relief  sought  in  the  case  at 
bar  could  not  be  obtained.  This  action,  being  to  enforce  a 
trust  and  compel  a  conveyance,  proceeds  on  the  theory  that 
the  legal  title  is  in  the  defendant,  whereas  a  suit  to  quiet 
titl6  ordinarily  proceeds  upon  a  contrary  theory,  and  can- 
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not  be  maintained  against  the  holder  of  the  legal  title.  Hie 
former  judgment  ia  oonduave  between  the  parties  only 
''when  the  same  thing  under  the  same  title''  is  litigated. 
(Code  Civ.  Proc.,  sec.  1908.)  We  think,  therefore,  that  the 
findings  of  the  court  and  conclusions  of  law  should  have  been 
for  plaintifiF  on  the  plea  in  bar.  Plainti£F  should  not  be 
estopped  from  maintaining  an  axstion  for  relief  that  he  is 
entitled  to  on  the  facts  as  they  exist  because  he  previously 
mistook  his  remedy  and  tried  to  maintain  an  action  that 
he  never  was  entitled  to.  The  foregoing  vievrs  find  support 
in  the  following  cases:  Von  DrachenfeU  v.  Doolittle,  77 
Cal.  295;  O'Connor  v.  Irvine,  74  Cal.  435;  Harrigam  v. 
Mowry,  84  Cal.  457 ;  Shanahan  v.  Crampton,  92  Cal.  9. 

We  advise  that  the  judgment  and  order  denying  a  new 
trial  be  reversed. 

Cooper,  0.|  and  Chipman,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

Harrison^  J.^  Garoutte,  J.^  Van  Dyke,  J. 


[Grim.  No.  631.    Department  Two.— December  22,  1S90.] 

THE  PEOPLE,  Reepondent,  v.  W.  R.  BLACKMAN,  Ap- 
pellant. 

CBimif  AL  Ulw— Tbial  roB  Feloht— ABsnrcB  of  Jvuqse  ibok  Ooubt- 
B0OH.-*There  can  be  no  court  without  the  presence  of  the  judge, 
who  is  a  component  part  of  the  court;  and  the  absence  of  the  judge 
from  the  courtroom  during  any  part  of  the  trial  of  a  defendant  for 
a  felony,  though  he  may  be  within  hearing  of  the  courtroom^  is  pre- 
judical  error  entitling  the  accused  to  a  new  triaL 

Id. — 'EMSEXXuaaarr  bt  Seobetabt  or  C!obpobation — ^Evidsngb— Books 
OF  CoBPOBAnoN. — ^Upou  a  charge  of  embezzlement  against  the  de- 
fendant)  who  was  secretary  of  a  corporation,  the  books  of  the  cor- 
poration, showing  a  shortage,  kept  by  a  bookkeeper  who  conunitbed 
■nieide  aboot  the  time  when  the  shortage  was  discovered,  are  not  ad- 
missible against  the  defendant,  without  proof  that  he  knew  their 
contents,  and  was  responsible  for  their  condition. 

lo.— Nbglsot  of  Duty  as  SBGBrrABT«-PBBau)CPXEOir.— -No  men  nuglnct 
of  the  dul7  of  the  defendant  ae  secretary  tq  fnramine  the  hooka 
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of  the  oorporation  can  sustain  a  eharge  of  embenlement,  and  the 
presumption  of  innocence  will  overcome  all  presumptions  of  knowl- 
edge or  control  of  the  secretary  over  the  books. 
Id. — ^BooKS  or  Collectobs  and  or  Bank. — Books  of  the  collectors  for 
the  oorporation,  and  of  a  bank  in  which  deposits  were  made,  not 
proTcn  to  be  correct  by  those  who  kept  them,  are  inadmissible 
against  the  secretary  of  the  oorporation,  who  is  charged  with  em- 
bezzlement; and,  if  offered  to  show  that  the  defendant  did  not  keep 
correct  books,  the  presumption  of  correctness  is  destroyed,  and 
they  cannot  be  received  as  admissions  without  proof  of  his  knowl- 
edge and  complicity  ia  falsifying  the  books. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County  and  from  an  order  denying  a  new  trial.  B. 
N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Shinn,  Frank  G.  Finlayson,  and  Earl  Rogers,  for 
Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  C.  N.  Post,  Assistant 
Attorney  General,  for  Respondent. 

THE  COURT.— Defendant  was  convicted  of  a  felony. 
Upon  the  hearing  of  the  motion  of  defendant  for  a  new  trial 
two  affidavits  were  read  in  its  support,  made  by  two  different 
persons  who  were  present  at  the  trial.  In  substance  they  de- 
posed that  after  the  court  had  instructed  the  jury,  and  while 
the  district  attorney  was  addressing  the  jury,  the  presiding 
judge  left  the  bench  and  the  courtroom  and  went  into  an- 
other room,  closed  the  door  behind  him  and  was  absent  from 
the  courtroom  about  ten  minutes,  during  which  time  the  dis- 
trict attorney  proceeded  with  his  argument  to  the  jury  upon 
the  facts  of  the  case.  No  affidavit  disputing  these  facts  or  ex- 
plaining the  absence  of  the  judge  was  made  by  anyone.  De- 
fendant's affidavits  w^ere  filed  with  the  notice  of  motion  for 
a  new  trial,  and  when  the  motion  came  on  to  be  heard  and 
the  affidavits  were  read  the  oourt  made  the  following  re- 
mark :  "What  1  what  1  The  court  knows  of  its  own  knowledge 
that  it  was  not  absent  any  such  time  or  in  any  such  manner, 
and  was  not  out  of  hearing  of  counsel  while  arguing  said 
cause  at  any  time,  and  that  the  door  of  my  chamber  was  open 
ftt  that  time,  and  even  when  the  door  is  shut  I  can  hear  all 
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that  is  going  on  in  the  courtroom."  The  attorney  general 
cites  Southern  etc.  Co.  v.  National  Bank,  100  Oal.  316,  in 
which  the  court  quotes  from  a  Nevada  case  ''that  in  all  mo- 
tions before  a  judge,  during  the  progress  of  the  trial,  he  may 
act  on  his  own  knowledge  in  regard  to  things  which  in  their 
nature  are  better  known  to  himself  than  they  could  be  to 
others."  The  motion  in  both  these  cases  was  for  transfer 
of  the  place  of  trial  upon  the  ground  that  the  judge  was  in- 
terested in  the  cause,  and  in  the  case  in  100  California  the 
affidavit  was  not  to  the  fact  that  the  judge  was  disqualified 
by  reason  of  interest,  giving  the  disqualifjdng  facts,  but  it 
was  that,  as  affiant  was  informed  and  believed,  the  judge 
had  said  he  considered  himself  disqualified.  It  has  been 
held  here  recently  that  a  motion  to  transfer  a  cause,  on  the 
ground  of  the  bias  of  the  judge,  must  be  decided  on  affi- 
davits {People  V.  Compton,  123  Cal.  403)  ;  so  that  the  above 
rule  does  not  apply  in  that  kind  of  a  case;  nor  do  we  think  it 
would  apply  where  the  facts  as  shown  clearly  disqualify  the 
judge  as  interested  in  the  cause  of  action.  The  judge's  belief 
cannot  overcome  the  legal  conclusion  to  be  drawn  from  the 
facts.  TEe  attorney  general  also  claims  that  the  statement 
of  the  judge  from  the  bench  must  be  received  as  a  refutation 
of  the  facts  set  forth  in  the  affidavits.  We  are  not  called  upon 
to  decide  whether  the  statement  of  the  court  is  to  be  re- 
ceived as  the  equivalent  of  an  affidavit  in  all  cases,  or 
whether  the  rule  in  the  case  of  People  v.  Compton,  supra,  ap- 
plies, as  is  claimed  by  defendant.  The  facis  stated  in  the 
affidavits  were  not  in  their  nature  better  known  to  the  judge 
than  to  others  in  the  courtroom — ^the  sheriff,  the  clerk,  coun- 
sel, and  bystanders.  If  the  statements  were  imtrue,  the  fact 
could  have  been  easily  so  shown  by  affidavit.  But  the  state- 
ment of  the  judge,  treated  as  an  affidavit  and  given  its  full 
effect  as  such,  does  not  controvert  the  affidavits  presented 
with  the  motion  in  all  their  essential  facts.  In  People  v.  Tup- 
per,  122  Cal.  424,  68  Am.  St.  Rep.  44,  the  court  said:  "The 
judge  is  a  component  part  of  the  court.  There  can  be  no 
court  without  the  judge.  And  all  that  was  done  in  the  ab- 
sence of  the  judge  was  done  in  the  absence  of  the  court. 
A  defendant  convicted  under  such  circumstances  has  been 
deprived  of  his  liberty  without  due  process  of  law."     In 
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State  V.  Beuerman,  59  Kan.  586,  cited  in  the  above  case,  it 
was  said:  "He  [the  judge]  cannot  even  temporarily  re- 
linquish control  of  the  court  or  the  conduct  of  the  trial 

It  is  especially  important  that  he  should  be  visibly  present 
every  moment  of  the  actual  progress  of  a  criminal  trial  where 

the  highest  penalty  of  the  law  may  be  imposed If  the 

presiding  judge  abandons  the  trial,  or  relinquishes  control 
over  the  proceedings,  the  accused  has  good  cause  to  com- 
plain." (Citing  numerous  cases.)  Admitting  all  the  judge 
said  to  be  true,  there  is  not  in  the  statement  sufficient  to  dis- 
prove the  fact;  indeed,  it  inferentially  concedes  that  he  re- 
linquished control  of  the  case  for  the  time.  Something  more 
is  required  of  the  presiding  judge  than  that  he  should  be 
within  hearing.  That  might  be  true  if  he  were  on  the  street 
and  the  windows  of  the  courtroom  open ;  and  it  may  be  true 
in  this  case,  as  the  judge  stated,  that  when  in  the  adjoining 
room,  with  the  doors  shut,  he  "can  hear  all  that  is  going  on 
in  the  courtroom,"  but  it  must  be  obvious  that  he  would  be 
in  no  position  to  have  control  of  the  proceedings  and  certainly 
would  not  be  presiding  in  the  cause  when  in  an  adjoining 
room  with  the  door  open  or  shut.  If  any  misconduct  took 
place  in  the  courtroom  during  such  absence  there  would  be 
no  judge  present  to  whom  defendant's  counsel  could  make 
complaint,  or  to  determine  what  occurred  in  his  absence. 
Upon  the  authority  of  People  v.  Tupper,  supra,  we  must 
hold  the  conduct  of  the  judge  to  be  prejudicial  error. 

Objections  were  made  to  the  introduction  of  the  books  of 
the  corporation ;  that  the  evidence  was  mere  hearsay  and  was 
incompetent;  that  it  was  not  made  to  appear  that  the  defend- 
ant had  ever  seen  or  knew  of  the  entries  offered,  and  the 
evidence  was  incompetent  to  establish  any  fact  against  him. 
A  great  many  entries  made  in  a  great  many  books  were 
offered  and  received  over  the  objection  of  defendant.    It  ap- 
peared that  some  of  the  entries  were  in  the  handwriting  of 
defendant  and  others  were  not.    They  were  introduced,  not 
only  to  show  the  receipt  of  money  by  the  defendant,  but  also 
to  show  forced  balances,  and  thereby  to  raise  the  presumption 
of  guilt.    The  bookkeeper  was  not  sworn  as  a  witness,  but 
they  v^'ere  merely  shown  to  be  books  kept  by  the  company. 
Bolton,  the  bookkeeper,  at  about  the  time  the  shortage  was 
discovered,  had  committed  suicide. 
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The  poBition  of  the  learned  judge  of  the  trial  court  was 
stated  by  him :  "This  is  one  of  the  books  of  the  company. 
He  is  charged  by  the  by-laws  and  the  custom  of  the  com- 
pany with  the  keeping  of  the  books.  This  book  was  pre- 
sumably in  his  custody  and  under  his  control.  I  don't  care 
who  kept  it.  If  there  is  anything  wrong  about  it  that  is  for 
the  defense."  As  a  matter  of  course,  this  view  is  not  in- 
sisted upon  here.  The  presumption  of  innocence  would  over- 
come all  the  presumptions  of  knowledge  and  control^  if  they 
existed,  and  it  was  for  the  prosecution  to  show  that  the  de- 
fendant was  responsible  for  the  condition  of  the  books,  and 
in  a  criminal  proceeding  it  is  not  enough  that  it  was  his  duty 
to  know  of  their  contents,  and  that  in  a  dvil  action  they 
would  be  competent  evidence  against  him  on  that  ground. 
He  cannot  be  held  for  the  crime  of  embezzlement  because 
he  has  negligently  performed  his  duty  as  secretary  of  the 
corporation,  but  such  consequence  might  result  under  the 
rulings  of  the  court.  Most  of  the  books  were  in  the  hand- 
writing of  Bolton.  It  was  not  sho¥ni  that  defendant  ex- 
amined them  to  see  that  they  were  correct,  or,  save  by  the  pre- 
sumption mentioned,  that  he  knew  anything  about  them. 
Books  kept  by  the  collectors  were  also  introduced  without 
any  evidence  as  to  their  correctness,  and  that  defendant  ever 
saw  them,  and  the  same  is  true  as  to  the  books  of  the  bank 
showing  what  deposits  were  made. 

The  books  were  certainly  not  admissible  as  shop-books. 
The  receipt  of  such  books  in  evidence  is  an  exception  to  the 
general  rule,  and  they  are  admitted  for  a  limited  purpose 
only.  This  case  is  clearly  not  within  the  exception.  (1 
Greenleaf  on  Evidence,  sec.  120  b.) 

Aside  from  shop-books  kept  by  one  of  the  parties  to  an 
action,  "regular  entries  made  in  the  course  of  business"  are 
sometimes  received.  (1  Greenleaf  on  Evidence,  sec  120.) 
Such  entries  must  be  made  in  pursuance  of  some  system 
which  is  a  part  of  the  business,  should  be  nearly  contempor- 
aneous with  the  event,  and  made  by  one  who  knew  the  fact 
and  had  no  interest  in  making  a  false  entry.  In  short, 
the  motive  for  making  the  entries  must  be  solely  to  record 
the  truth  and  not  to  misrepresent.  The  illustration  given 
by  Greenleaf  are  entries  made  by  "one  sending  orders  or 
bills,  by  a  notary  sending  protests,  a  cashier  sending  notices 
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of  nonpayment,  a  marine  inspector  certifying  to  a  vessel's 
condition,  an  attorney  keeping  a  book  of  proceedings,  an 
asylum  officer  keeping  a  weather  record,  records  of  baptism 
or  marriage  by  priest  or  minister."  In  all  these  cases  the 
record  was  made  only  because  it  was  deemed  important  to 
preserve  in  perpetual  memory  what  actually  occurred.  There 
was  no  inducement  to  make  a  false  record,  but,  on  the  con- 
trary, false  entries  in  most  of  the  cases  would  be  misleading 
and  injurious. 

It  must  be  kept  in  view  that,  after  all,  such  evidence  is 
hearsay  and  secondary,  and  is  receivable  only  when  better 
evidence  cannot  be  had,  and  in  the  special  cases  which 
come  within  the  rule.  Being  entries  made  in  due  course  of 
business  does  not  make  them  primary  evidence. 

There  is  much  plausibility  in  the  contention  that  they 
are  admissible,  as  against  an  employee,  to  show  what  amount 
of  money  was  received  by  the  corporation,  and  when  it  was 
received,  provided,  of  course,  there  is  nothing  which  tends 
to  impeach  the  record  as  truthful.  In  this  case  one  purpose 
for  which  the  books  were  offered  was  to  show  that  defend- 
ant did  not  keep  correct  books,  but  that  they  were  falsified 
for  the  purpose  of  enabling  the  defendant  to  perpetrate  the 
crime,  or  for  the  purpose  of  concealment  Under  such  cir- 
cumstances they  cannot  be  received  as  regular  entries  made 
in  the  course  of  business.  The  presumption  of  correctness 
it  destroyed,  and  they  are  not  offered  as  proof  of  the  facts 
recited. 

If  there  was  evidence  that  the  entries  were  made  by  the 
defendant  or  under  his  direction,  or  with  his  knowledge, 
they  would  most  undoubtedly  be  competent  and  important 
evidence  against  him.  They  are  clearly  inadmissible,  except 
as  admissions,  or  as  acts  done  in  furtherance  of  the  crime 
charged  against  him.  His  knowledge  and  complicity  in  fal- 
sifying the  books  must  first  be  shown.  The  presumption  of 
innocence  with  which  the  law  clothes  the  defendant  is  suffi- 
cient to  overcome  the  presumption  which  might  prevail  in 
a  civil  case,  that  he  knew  because  it  was  his  duty  to  know. 
As  before  stated,  he  is  not  to  be  punished  criminally  for 
negligently  performing  his  duty. 

As  a  new  trial  must  be  had  on  other  grounds,  it  is  not 
necessary  to  discuss  this  matter  further  The  books  kept 
by  the  collectors  and  the  bank-books  should  have  been  offered 
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in  connection  with  the  evidence  of  those  who  kept  them.  As 
primary  evidence  could  have  been  had  in  these  cas^,  there 
was  no  excuse  for  offering  secondary  evidence 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 


[L.  A.  No.  691.    Department  Two.— December  22,  1899.] 

OLIVE  A.  BYRNE,  Appellant,  v.  JOSEPHUS  HUDSON, 

Respondent. 

Mortgage  bt  Dflaa>  Abbolutb— Title  or  Mobtgagob.— -In  this  state  a 
deed  absolute  in  form,  but  intended  as  a  mortgage,  is  a  mortgage, 
and  conveys  no  title  to  the  grantee  named  in  the  instruments 

Id. — ^Action  to  Declare  Deed  ▲  Mortgage — Power  or  Court — Strict 
Foreclosure — Krboneous  Judgment. — In  an  action  to  have  it  ad- 
judged that  a  deed  from  plaintiff's  grantor  to  the  defendant  is  a 
mortgage,  the  court,  after  having  found  that  it  is  a  mortgage,  haa 
no  power  under  our  system  to  make  a  strict  foreclosure  thereof  in 
the  action,  and  to  bar  and  destroy  plaintiff's  equity  of  redemption 
and  other  right  to  the  property  at  the  end  of  twenty  days  after 
written  notice  of  the  judgment,  if  the  mortgage  should  not  then  be 
paid.  Such  a  judgment  is  erroneous,  though,  perhaps,  not  vaid,  if 
not  appealed  from. 

Id. — ^Written  Notice  or  Juooicbnt— Fobtkiturb  or  Rights.— The  pro- 
vision in  the  judgment  for  a  forfeiture  of  the  plaintiff's  rights  with- 
in twenty  days  after  written  notice  of  the  entry  of  the  judgment, 
if  no  redemption  should  be  made  within  that  period,  must  be  con- 
strued as  requiring  a  separate  written  notice  expressly  intended  for 
the  purpose  of  starting  the  period  of  time  mentioned  in  the  jud^ 
ment. 

Id. — Incidental  Recital  in  New  Trial  Notice — ^KNOwunxix  or  Judo- 
ifENT. — ^A  mere  incidental  recital  of  the  rendering  of  the  judgment 
in  a  notice  of  motion  for  a  new  trial  is  not  a  sufficient  compliance 
with  the  terms  of  the  judgment  respecting  written  notioe;  nor  is 
the  actual  knowledge  by  plaintiff  of  the  rendition  of  the  judgment 
material  upon  the  question  of  such  compliance. 

Id. — ^FiNAL  Judgment  Barring  PiAiNTirr's  Rights — ^Affbal. — ^A  sub- 
sequent judgment  assuming  to  bar  the  plaintiff  from  all  equity  of 
redemption  or  other  right  to  the  mortgaged  premises,  and  dismiss- 
ing the  action  for  noncompliance  with  the  terms  of  the  judginent  as 
to  the  time  for  redemption,  is  a  final  judgment  as  respects  the  rights 
of  the  plaintiff,  and  is  appealable  by  the  plaintiff  as  such. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County.  J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Stephenson,  and  Charles  R.  Gray,  for  Appellant. 

G.  A.  Skinner,  and  A.  A.  Adair,  for  Respondent. 

McFARLAND,  J. — The  transcript  in  this  case  is  dis- 
jointed and  confused;  but,  as  supplemented  by  a  certificate  of 
the  clerk  of  the  lower  court  filed  here  at  the  date  of  the  oral 
argument,  it  is  discoverable  therefrom  that  this  is  an  appeal 
by  plaintiff  from  an  order  or  judgment,  rendered  August  6, 
1897,  and  entered  in  the  judgment-book  October  6,  1897> 
ordering  and  adjudging  that  plaintiff  is  barred  from  all 
equity  of  redemption,  "or  other  right,"  to  certain  mortgaged 
premises  described  in  the  complaint,  and  dismissing  the  ac- 
tion. The  parties  to  the  action  have  produced  complications 
by  ommissions  to  assert  rights  at  the  proper  time  and  in  the 
proper  way,  and  by  acts  of  such  uncertain  character  as  to 
create  embarrassments  which  ordinary  carefulness  would 
have  entirely  avoided. 

It  is  averred  in  the  complaint,  substantially,  that  plaintiff 
in  the  owner  of  certain  described  real  property,  and  that  de- 
fendant has  a  deed  from  plaintiff's  predecessor  in  interest 
which  on  its  face  purports  to  absolutely  convey  said  real 
property  to  the  defendant,  but  that  said  deed  was  intended 
as  a  mortgage  to  secure  a  loan  of  three  hundred  dollars,  with 
interest;  that  she  tendered  said  amount  to  the  defendant  and 
demanded  a  deed  from  him,  and  that  defendant  refused  to 
accept  this  money,  and  claims  that  he  owns  absolute  title  to 
the  premises.  The  prayer  is  that  the  conveyance  to  defendant 
"be  adjudged  to  be  a  mortgage,"  and  that  defendant  be  de- 
creed to  execute  a  conveyance  to  plaintiff  of  the  property, 
and  that  upon  his  failure  to  do  so  the  court  appoint  a  com- 
missioner to  make  such  conveyance.  The  court  found  the 
facts  to  be  as  alleged  by  plaintiff.  By  the  judgment  it  was 
decreed  that  upon  the  payment  by  plaintiff  to  defendant  of 
the  sum  of  three  hundred  and  six  dollars — ^the  amount  f  oirnd 
to  be  due  on  the  mortgage — the  defendant  execute  a  deed 
conveying  the  premises  to  the  plaintiff,  and  upon  his  failure 
to  do  so  that  the  clerk  be  appointed  a  commissioner  for  that 


256  Byrne  r.  Hudson.  [127  Cal. 

purpose.  The  judgment  then  proceeded  as  follows :  "And  if 
the  plaintiff  fails  to  pay  to  the  said  defendant  the  sum  of 
three  hundred  and  six  dollars,  without  interest,  within 
twenty  days  after  written  notice  of  the  entry  of  the  judgment, 
that  then  she  be  barred  from  all  equity  of  redemption,  or 
other  right  to  said  property."  The  part  of  the  judgment  last 
quoted  was  unwarranted.  It  is  definitely  settled  in  this  state 
that  a  deed  absolute  in  form  but  intended  as  a  mortgage  is  a 
mortgage,  and  conveys  no  title  to  the  grantee  named  in  the 
instrument.  It  has  been  declared  that  sections  2924  and  2925 
of  the  Civil  Code  were  intended  to  abrogate  the  rule  stated  in 
Hughes  v,  Davis,  40  Cal.  117,  and  to  restore  the  rule  de- 
clared in  Cunningham  v,  Hawkins,  27  Cal.  603,  and  Jackson 
V.  Lodge,  36  Cal.  28.  (See  Brandt  v.  Thompson,  91  Cal,  461 ; 
Taylor  v.  McLain,  64  Cal.  513;  Healy  v.  O'Brien,  66  Cal. 
519;  Raynor  v.  Drew,  72  Cal.  307.)  The  rule  is  stated  in 
Cunningham  v.  Hawkins,  supra,  as  follows:  "A  mortgage 
under  our  system,  as  between  the  parties,  does  not  pass  the 
legal  title  to  the  grantee.  The  title  remains  in  the  mortgagor 
until  it  is  divested  by  foreclosure  and  sale,  whatever  the  terms 
of  the  mortgage  may  be."  In  the  case  at  bar,  the  court,  hav- 
ing found  that  the  instrument  in  question  was  a  mortgage 
and  that  the  parties  occupied  the  relation  toward  each  other 
of  mortgagor  and  mortgagee,  had  no  power  to  bar  and  de- 
stroy the  plaintiff's  title  to  the  property  at  the  end  of  twenty 
days — ^as  we  have  under  our  system  no  such  thing  as  a  strict 
foreclosure.  The  court,  having  declared  the  instrument  to 
be  a  mortgage,  then  seemed  to  proceed  upon  the  theory  that 
the  relation  of  the  parties  was  that  of  vendor  and  vendee 
under  a  contract  of  purchase,  and  that  plaintiff's  rights 
should  be  ended  unless  she  paid  the  purchase  money  within 
a  certain  reasonable  time.  And  the  case  is  not  one  where  the 
plaintiff  was  seeking  to  recover  possession  of  the  mortgaged 
premises,  which,  of  course,  could  not  be  done  without  pay- 
ment or  tender  of  the  amount  due  by  the  mortgagor.  It  seems 
unavoidable  to  notice  this  erroneous  feature  of  the  judgment ; 
although,  as  plaintiff  has  not  appealed  from  thiat  part  of 
the  judgment,  she  is,  perhaps,  not  in  the  position  now  to 
take  advantage  of  the  error. 

Treating  the  judgment,  as  the  parties  treat  it,  as  a  proper 
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and  valid  judgment,  the  only  two  points  presented  are :  1.  Is 
respondent's  contention  that  appellant  did  not  pay  the 
money  within  twenty  days  after  written  notice  maintain- 
able? and  2.  Was  appellant's  appeal  from  the  order  of  judg-* 
ment  appealed  from  taken  in  time? 

The  judgment  provided  that  the  plaintiff  should  pay  the 
money  within  twenty  days  "after  written  notice"  of  the  entry 
of  the  judgment.  It  is  not  contended  by  respondent  that  he 
gave  plaintiff  any  formal  written  notice  of  the  judgment  3 
but  on  June  28,  1897,  he  served  on  appellant's  attorney  a 
notice  of  a  motion  for  a  new  trial  in  which  the  rendering 
of  the  judgment  was  noticed  by  way  of  recital.  And  the 
money  was  not  paid  within  twenty  days  after  that  time. 
There  is  no  question  here  of  the  sufficiency  of  a  statutory  no- 
tice, nor  was  the  mere  actual  knowledge  of  appellant  of  the 
rendition  of  the  judgment  material.  The  question  arose  out 
of  the  express  terms  of  the  judgment,  which  required  "writ- 
ten notice  of  the  entry  of  this  judgment."  We  think,  there- 
fore, that  as  appellant's  right  in  the  premises  depended  upon 
the  commencement  of  the  running  of  a  certain  period  of  time 
mentioned  in  the  judgment,  and  as  her  title  was  to  be  for-i 
feited  unless  a  certain  act  was  done  within  that  period  of 
time,  she  was  entitled  to  a  notice  expressly  intended  for  the 
purpose  of  starting  the  period  of  time  mentioned  in  the  judg- 
ment, and  that  a  mere  incidental  recital  in  a  notice  of  a  mo- 
tion for  a  new  trial,  given  for  an  entirely  different  purpose, 
was  not  a  sufficient  compliance  with  the  terms  of  the  judg- 
ment. 

We  also  think  that  the  order  of  October  6th,  entered  on 
that  day  in  the  judgment-book,  by  which  it  was  "ordered 
and  adjudged  that  the  plaintiff's  action  be  and  the  same  is 
hereby  dismissed,  and  that  plaintiff  be  and  she  hereby  is 
barred  from  all  equity  of  redemption  or  other  right  to  the 
property  set  forth  and  described  in  said  judgment,"  was  and 
is  as  against  appellant  a  final  judgment,  and  that  she  had  six 
mont^  from  its  date  in  which  to  appeal  therefrom.  The 
motion  to  dismiss  the  appeal  is  denied. 

The  said  judgment  entered  on  the  sixth  day  of  October,k 
1897,  is  reversed  and  the  cause  remanded. 

Temple,  J.,  and  Henshaw,  J.,  concurred, 
oxxyn  oal.— 17 


258  GooDALL  V.  JaciC  tl27  Cal. 

[L.  A.  No.  692.    Department  Two.— December  22,  1899.] 

CHARLES  GOODALL  et  al.,  Appellants,  v.  R.  E.  JACK, 

Respondent. 

C!0BP0IIATI0N8 — ^LlABIUTT   OF   StOCKHOLDEBS — STATUTE  OF   LIMITATIONS 

— Renewal  of  Notes. — ^The  running  of  the  statute  of  limitations  in 
fayor  of  the  stockholders  of  a  corporation  upon  their  statutory 
liability  to  the  creditors  of  the  corporation  cannot  be  interrupted 
by  a  renewal  of  the  debt  under  which  the  liability  was  created,  by 
taking  up  old  notes  of  the  corporation  evidencing  such  liability, 
and  giving  new  notes  in  lieu  thereof. 

Id. — Support  of  Finding  as  to  Renewal  of  Notes — Nominal  Inteb- 
VENTION  of  Thibd  Pabtt. — ^A  finding  that  the  new  notes  of  the  cor- 
poration were  a  renewal  of  the  old  notes  is  supported  by  evidence 
showing  that,  throughout  the  transaction,  the  negotiations  for  the 
taking  up  of  the  old  notes  to  the  plaintiffs,  and  the  subi^titution  of 
the  new  notes/  were  had  between  the  corporation  and  the  plaintilTss 
and  that  the  notes  were  made  to  a  nominal  third  party  who  i::dorsed 
them  to  plaintiffs,  and  whose  name  was  used  under  an  arrangement 
for  the  exchange  of  checks,  to  give  an  appearance  of  payment  of  the 
old  notes,  no  money  having  been  really  advanced  by  such  third 
party  or  paid  to  the  plaintiffs. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sau 
Luis  Obispo  County  and  from  an  order  denying  a  new  triaL 
E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  W.  Towle,  Jr.,  and  Wilcoxon  &  Bouldin,  for  Ap- 
pellants. 

C.  W.  Goodchild,  and  W.  H.  Spencer,  for  Respondent. 

THE  COURT.— The  defendant  Jack  was,  during  the 
times  mentioned  in  the  complaint,  a  stockholder  of  a  corpora- 
tion called  the  West  Coast  Land  Company,  and  this  action 
is  brought  to  recover  the  proportionate  share  of  defendant 
as  such  stockholder  of  a  debt  of  the  corporation  alleged  to 
have  been  incurred  to  one  J.  N.  Knowles  for  money  bor- 
rowed from  him  by  the  corporation  on  the  fifteenth  day  of 
May,  1894.  In  his  answer  the  defendant  pleads,  among  other 
things,  that  the  alleged  cause  of  action  is  barred  by  the  pro- 
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visions  of  subdivision  1  of  section  338  and  section  359  of  the 
Code  of  Civil  Procedure.  Judgment  went  in  the  court  below 
for  the  defendant,  and  plaintiffs  appeal  from  the  judgment 
and  from  an  order  denying  their  motion  for  a  new  trial. 

The  court  found,  among  other  things,  that  the  alleged 
cause  of  action  was  barred  by  the  provisions  of  the  code  above 
mentioned;  and  the  only  point  discussed  by  counsel  is 
whether  or  not  that  finding  was  correct. 

It  appears  from  the  evidence  that  in  May,  1890,  the  cor- 
poration above  mentioned  incurred  an  indebtedness  to  the 
plaintiff  herein  of  a  sum  of  money  amounting  to  nearly  two 
hundred  thousand  dollars,  for  which  it  gave  the  plaintiffs 
four  promissory  notes  for  different  sums  amounting  in  the 
aggregate  to  said  sum  of  about  two  hundred  thousand  dol- 
lars. Four  years  afterward — on  or  about  the  fifteenth  day 
of  May,  1894 — the  board  of  directors  passed  a  resolution  au- 
thorizing the  president  and  secretary  to  make  notes  of  the 
corporation,  payable  to  plaintiffs  in  the  amount  of  the  old 
notes,  with  interest,  upon  the  surrender  of  the  old  notes^ 
or,  up  the  receipt  of  the  face  value  of  the  new  notes  from 
''any  other  person,"  then  to  make  the  new  notes  to  such 
other  person,  and  "to  immediately  apply  all  sums  so  received 
from  said  new  notes  in  payment  of  said  old  notes."  The  old 
notes,  with  interest,  then  amounted  to  two  hundred  and  nine- 
teen thousand  two  hundred  and  thirteen  dollars  and  sixty-two 
cents.  On  said  fifteen  day  of  May,  1894,  one  of  the  plain- 
tiffs brought  to  the  secretary  of  the  corporation  a  check  of 
J  N.  Knowles  upon  the  Anglo-California  Bank,  Limited,  for 
the  said  sum  of  two  hundred  and  nineteen  thousand  two 
hundred  and  thirteen  dollars  and  sixty-two  cents,  and  the 
plaintiff  delivered  up  to  the  secretary  all  the  old  notes  to  be 
canceled.  The  check  of  Knowles  was  immediately  indorsed 
by  the  secretary  to  plaintiffs ;  and  notes  for  the  said  amount 
were  made  payable  to  Knowles,  which  notes  were  on  the 
same  day  indorsed  by  Knowles  to  the  plaintiffs,  and  the 
check  of  Knowles  was  deposited  by  plaintiffs  to  their  credit 
with  the  First  Mational  Bank  of  San  Francisco.  Knowles 
seems  to  have  had  good  financial  standing  with  the  Anglo- 
California  Bank,  although  when  he  drew  the  check  on  the 
15th  there  was  a  balance  due  him  on  his  account  with  the 
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bank  of  only  about  twelve  hundred  dollars.  But  on  the  next 
day — the  16th — he  gave  to  the  bank  his  note  for  the  amount' 
of  the  check,  and  the  amount  of  his  note  was  placed  to  his 
credit.  On  the  next  day  he  received  a  check  from  plaintiffs 
for  two  hundred  and  nineteen  thousand  two  hundred  and 
eighty-six  dollars  and  sixty-nine  cents,  and  took  up  his  note 
by  checking  against  his  account.  In  the  whole  transaction  the 
negotiations  were  between  the  plaintiflfs  and  the  corporation, 
and  the  latter  knew  nothing  of  Knowles  in  the  business,  ex- 
cept  only  that  the  check  was  signed  by  him  and  the  new 
notes  were  made  payable  to  hun. 

From  the  foregoing  facts  it  is  apparent  that  the  court  was 
warranted  in  finding  that  the  transactions  above  mentioned 
constituted  merely  a  renewal  of  the  old  debt  by  taking  up 
the  old  notes  and  giving  new  ones  in  lieu  thereof.  But  the 
running  of  the  statute  of  limitations  in  favor  of  the  stock- 
holders could  not  in  this  way  be  interrupted.  The  suit  was 
not  brought  until  seven  years  after  the  time  when  the  orig- 
inal liability  was  created.  (Code  Civ.  Proc.,  sec.  359;  Bank  v. 
Pacific  etc.  Co.,  103  Cal.  69^;  Redington  v.  Camwell,  90  Cal. 
63;  Winona  Wagon  Co.  v.  Bull,  108  Cal.  1.)  These  views 
make  it  unnecessary  to  discuss  other  questions — as,  for  in- 
stance, what  the  respondent's  rights  would  have  been  if 
Enowles  had  really  advanced  the  money  to  the  corporation 
upon  the  credit  of  its  notes  to  him,  and  the  money  thus  ad- 
vanced had  been  actually  used  by  the  corporations  to  pay  off 
the  old  notes  which  were  evidences  of  the  original  liability 
created  in  1890. 

The  judgment  and  order  appealed  from  are  affirmed. 
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[Sac.  No.  459.    In  Bank.— December  22,  1890.] 

B.  P.  PORTER,  Respondent,  v.  LASSEN  COUNTY  LAND 
AND  CATTLE  COMPANY  et  al.,  AppeUante. 

COBFORATIONS — ^VaOANCT  IN   BOASD  OF  DiBECTOBS — Ck>BFOBATE  ACT     BT 

Majority  op  Full  Boakd — ^Validitt  of  Mobtgate. — ^Notwithstand- 
ing a  vncancy  in  the  board  of  directors  of  a  corporation  organised 
under  the  laws  of  this  state,  it  seems  that  a  vote  of  a  majority  of 
the  full  board  is  valid  as  a  corporate  act  to  sanction  the  execution 
of  a  mortgage  upon  property  conveyed  to  the  corporation  by  the 
mortgagee. 

Id. — ^Ratification  of  Mobtgagb  bt  Full  Board. — ^The  subsequent  ac- 
tion of  a  full  board  requiring  the  mortgagee  to  make  additional  ad- 
vances on  the  security  of  his  mortgage,  and  recognizing  its  validity 
in  a  resolution  authorizing  a  second  mortgage  upon  the  property,  is 
a  full  ratification  of  the  first  mortgage. 

Id. — ^Pleading  of  Mobtgagb  by  Cobpobation — ^Pboof  of  EAxinoATioN. 
— Where  a  mortgage  executed  by  the  corporation  is  pleaded,  proof 
of  a  subsequent  ratification  is  as  pertinent  to  support  the  allegation 
as  proof  of  a  prior  authorization. 

L). — Incompetency  of  One  Dibectob  to  Act. — ^The  incompetency  of  one 
director  to  act,  by  reason  of  his  interest  in  the  transactions  leading 
to  the  conveyance  of  the  property  to  the  corporation,  and  to  the 
execution  of  the  mortgage  by  the  corporation,  cannot  affect  the 
validity  of  the  original  authorization  of  the  mortgage  by  a  majority 
of  the  full  board  of  directors  to  which  his  vote  was  not  necessary, 
nor  affect  the  subsequent  ratification  of  the  mortgage  by  a  newly 
elected  full  board  of  directors,  of  which  he  was  a  member. 

Id. — Secubity  fob  Advances — ^Demand  and  Refusal — Fbaud. — ^Where 
the  mortgagee  did  not  bind  himself  by  the  terms  of  the  mortgage  to 
make  further  advances  which  were  provided  for  therein,  excepting 
such  advances  within  a  specified  limit  as  might  be  required  to  com- 
promise any  hostile  claim  to  the  mortgaged  property,  when  re- 
quested so  to  do  by  the  corporation,  a  mere  demand  by  the  corpora- 
tion for  further  advances  without  reference  to  such  a  compromise, 
and  a  refusal  to  make  the  advances  demanded,  does  not  show  any 
fraud  committed  by  the  mortgagee  upon  the  corporation. 

Id. — Pleading — ^Vabiancb — Exclusion  of  Evidence. — ^Where  the  an- 
swer alleged  merely  a  demand  by  the  corporation  for  further  ad- 
vances, and  a  refusal  by  the  mortgagee  to  make  any  further  ad- 
vances, an  offer  to  prove  a  demand  for  an  advance  to  carry  out  a 
compromise  of  a  hostile  claim  is  properly  refused,  and  evidence 
thereof  properly  excluded,  upon  the  ground  that  it  had  not  been 
pleaded. 
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Id. — ^Refusal  to  Make  Pbomised  Advances — Recoupment — Pleading. 
— ^The  refusal  of  the  mortgagee  to  make  promised  advances  cannot 
render  the  mortgage  wholly  void  and  incapable  of  enforcement;  but 
the  mortgagor,  in  su^h  case,  can  only  recoup  tlie  actual  damage 
shoAvn  to  have  resulted  from  the  breach  of  that  stipulation  in  the 
contract,  under  a  pleading  justifying  such  recoupment. 

Id. — Application  of  Advances. — The  mortgagee  is  not  bound  to  see 
that  advances  made  by  him  to  be  expended  in  the  care  and  preserva- 
tion of  the  mortgaged  property  are  so  expended  by  a  representative 
of  the  corporation  to  whom  the  advances  are  properly  paid. 

Id. — (Consideration  of  Mortgage — Advances  Inuuino  to  Benefit  of 
Corporations. — A  mortgage  executed  to  secure  advances  made  by 
the  mortgagee  for  the  care  and  preservation  of  the  property  of  the 
corporation,  and  of  trust  property  which  inured  to  its  benefit,  and 
which  was  conveyed  to  it  by  the  mortgagee,  has  a  sufficient  oon* 
sideration  for  its  support. 

Id. — ^Agreement  with  Owner  of  Stock  Personally — Conveyance  or 
Trust  Property — Corporate  Property — AssimpnoN  of  Liabili- 
ties BY  Corporation. — The  consideration  of  the  mortgage  is  not  af- 
fected by  the  facts  that  the  mortgagee  became  trustee  of  lands  con* 
veyed  to  him  as  security  for  advances  thereupon  under  a  personal 
contract  made  with  the  owner  of  nearly  all  of  the  stock  of  the  cor- 
poration, who  was  then  acting  in  his  own  name,  but  for  the  benefit 
of  the  corporation  (the  corporation  being  then  dormant),  and  that 
such  owner  assumed  to  convey  to  said  trustee  as  security  the  prop- 
erty which  then  belonged  to  the  corporation,  and  that  such  property, 
together  with  the  other  property  held  in  trust,  was  conveyed  by  the 
trustee  to  the  corporation,  after  nHMuinption  by  it  of  all  the  acts  and 
liabilities  of  the  owner  of  such  stock,  without  dispute  as  to  th«ir 
correctness. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County  and  from  an  order  denying  a  new  trial.  F.  A, 
Kelly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Spencer  &  Raker,  and  J.  S.  Spilman^  for  Appellants. 

A.  E.  Bolton,  for  Respondent. 

BEATTY,  C.  J. — This  is  an  action  to  foreclose  a  mortr 
gage  alleged  to  have  been  executed  by  the  corporation  de- 
fendant. The  findings  and  judgment  of  the  superior  court 
were  in  favor  of  the  plaintiff;  and  the  defendants  appeal 
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from  an  order  overruling  their  motion  for  a  new  trial.  The 
main  controversy  in  the  case  is  in  regard  to  the  execution 
of  the  note  and  mortgage,  and  in  support  of  their  appeal 
the  defendants  contend  that  the  decision  of  the  superior 
court  holding  that  the  note  and  mortgage  were  duly  executed 
is  not  only  contrary^to  the  evidence,  but  is  against  law,  be- 
cause it  appears  by  the  findings  of  the  court,  as  well  as  by  the 
uncontradicted  evidence,  that  the  resolution  of  the  directors 
of  the  corporation  purporting  to  authorize  the  mortgage  was 
passed  at  a  time  when  there  was  a  vacancy  in  the  board  re- 
ducing the  number  of  directors  from  five  to  four  The  entire 
contention  of  the  appellants  upon  this  point  is  based  upon  the 
proposition  that  a  single  vacancy  in  the  board  of  directors 
renders  it  impossible  for  the  remaining  members  to  bind 
the  corporation  by  their  unanimous  vote,  however  regular 
their  proceedings  may  be  in  other  respects  They  further 
contend  that  even  if  it  should  be  held  that  a  board  of  four 
directors  was  competent  to  act,  the  mortgage  in  question  was 
invalid  because  given  to  secure  the  personal  obligation  of 
one  of  the  four  directors  who  voted  for  the  resolution  author- 
izing its  execution.  Some  of  their  other  principal  conten- 
tions are  that  there  was  a  lack  of  failure  of  consideration  for 
the  note  which  the  mortgage  was  given  to  secure,  and  that  the 
plaintiff  induced  the  execution  of  the  mortgage  by  making  a 
promise  which  he  never  performed  and  never  intended  to 
p<Tform,  viz.,  that  he  would  make  further  advances  to  the 
corporation  to  the  extent  of  thirty  thousand  dollars. 

All  these  propositions  are  contested  by  respondent,  and, 
with  respect  to  the  execution  of  the  mortgage,  he  contends 
that  even  if  its  execution  was  not  originally  authorized  by 
a  competent  board  it  was  nevertheless  rendered  valid  by  the 
subsequent  ratification  of  a  full  board,  and  that,  independent 
of  such  ratification,  the  corporation  is  estopped  to  deny 
its  validity. 

For  the  purpose  of  considering  these  and  other  grounds 
of  the  appeal  it  will  be  convenient  to  state  in  a  general  way 
the  principal  facts  disclosed  by  the  evidence. 

The  articles  of  incorporation  of  the  Lassen  County  Land 
and  Cattle  Company  are  not  contained  in  the  record,  but 
from  the  minutes  of  its  proceedings  it  appears  to  have  ))oen 
organized  at  some  time  prior  to  the  year  1885,  and  to  liuv^^ 
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adopted  by-laws  declaring  that  the  corporate  powers  of  the 
company  should  be  exercised  by  a  presidenti  vice-president, 
and  board  of  five  directors^  including  the  president  and  vice^ 
president,  of  whom  a  majority  should  constitute  a  quorum 
for  the  transaction  of  business.  The  capital  stock  of  the 
company  was  divided  into  one  hundred  thousand  share,  of 
which  twenty-nine  thousand  six  hundred  and  twenty-four 
shares  remained  unissued.  Of  the  issued  stock  sixty-nine 
thousand  seven  hundred  and  ninety-five  shares  were  held  by 
C.  A.  Merrill,  and  five  hundred  and  eighty-one  shares  stood 
in  the  names  of  other  persons.  It  is  very  evident,  not  only 
from  the  distribution  of  the  stock  of  the  company,  but  from 
all  the  facts  in  the  case,  that  Merrill  and  the  corporation 
were  substantially  identical — the  corporation,  in  other  words, 
was  a  form  under  which  Merrill  transacted  business.  The 
property  of  the  company  (or  of  Merrill)  consisted  of  lands, 
water  rights,  ditches,  flumes,  a  sawmill,  etc.,  of  which  Mer- 
rill appears  to  have  had  the  control  and  management,  either 
as  president  of  the  company  or  in  his  own  right — ^it  is  not 
very  clear  or  very  important  which.  In  January,  1885,  when 
we  get  a  first  view  of  its  affairs,  the  company  seems  to  have 
been  in  lack  of  funds  to  carry  on  its  ordinary  business  or 
care  for  its  property,  and  after  several  meetings  of  its  di- 
rectors, at  which  these  matters  were  fully  discussed,  it  was 
finally  resolved  at  a  meeting  held  on  the  5th  of  February, 
1885,  to  close  its  office  at  324  Kne  street,  San  Francisco. 
Merrill,  its  president,  was  directed  to  sell  the  office  furniture 
and  to  take  charge  of  the  proceeds,  and  he  agreed  to  assume 
all  responsibility  for  rent  and  other  expenses  in  connection 
with  the  company's  business.  The  minutes  of  this  meeting 
were  then  written  up,  read,  approved,  and  signed  by  the 
secretary  and  directors  present.  It  is  not  stated  that  the 
board  then  adjourned  sine  die,  but  such  seems  to  have  been 
the  case,  for  it  does  not  appear  that  they  ever  met  again  until 
the  twenty-eighth  day  of  April,  1889,  at  which  date  Merrill 
presented  a  report  of  what  he  had  been  doing  in  the  mean- 
time. By  this  report  he  showed  that  he  had  expended  in  the 
management  and  improvement  of  the  company's  property 
about  two  thousand  seven  hundred  dollars,  borrowed  in  his 
own  name  from  B.  F.  Porter,  the  plaintiff  herein.  To  se- 
cure this  indebtedness  he  had  conveyed  to  Porter  all  the 
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property  which  he  had  formerly  conveyed  to  the  corporation. 
At  the  same  time  he  entered  into  a  written  contract  with 
Porter,  a  copy  of  which  was  attached  to  the  report,  by  which 
Porter  agreed  to  purchase  other  lands  for  Merrill's  benefit, 
and  upon  repayment  of  all  his  advances,  with  interest,  to 
convey  to  Merrill  such  additional  lands,  together  with  the 
prop^y  then  conveyed  to  him  by  Merrill.    All  these  things 
Merrill  reported  that  he  had  done  in  his  own  name,  but  in 
the  interest  and  for  the  benefit  of  the  corporation.    He  re- 
ported, further,  that  Porter,  in  pursuance  of  the  contract, 
had  purchased  four  thousand  four  hundred  acres  of  land 
and  had  advanced  about  thirty-five  thousand  dollars.    The 
report  of  Merrill  upon  these  matters  was  approved  and  his 
agreement  with  Porter  (somewhat  modified)  was  ratified  and 
adopted  by  unanimous  vote  of  the  three  directors  present,  but, 
as  Merrill  himself  was  one  of  the  three,  this  attempt  to  ratify 
waa  clearly  a  failure.    Afterward,  however,  on  October  17, 
1891,  there  was  a  meeting  of  the  stockholders  at  which  a 
full  board  of  directors  was  elected,  by  whom  a  president  and 
other  officers  were  chosen;   and,  having  thus  effected  a 
thorough  reorganization,  the  Porter  transaction  was  again 
taken  up,  and  negotiations  were  resumed  for  the  purpose  of 
securing  a  conveyance  from  him  to  the  corporation  of  the 
property  conveyed  to  him  by  Merrill,  and  the  additional 
property  purchased  by  him  under  his  contract  with  Merrill. 
Pending  these  negotiations,  at  a  meeting  of  the  directors  of 
the  company  November  30,  1892,  one  of  the  directors  re- 
signed, but  that  fact  was  not  communicated  to  Porter.    Sev- 
eral other  meetings  of  the  directors  were  held  without  filling 
the  vacancy  in  the  board,  and  finally  at  a  meeting  held  Jan- 
uary 20,  1893,  at  which,  according  to  the  minutes,  there 
were  present  four  directors,  including  Merrill,  the  president, 
a  preamble  and  resolution  were  unanimously  adopted,  where- 
in it  was  recited  that  the  corporation  was  indebted  to  Ben- 
jamin F.  Porter  in  the  sum  of  sixty-five  thousand  eight  hun- 
dred and  twenty  dollars  and  sixty  cents,  being  the  amount 
paid  out  and  expended  by  said  Porter  in  the  development, 
improvement,  and  acquisition  of  title  to  the  lands  and  prop- 
erty of  this  corporation  in  Lassen  county;  that  the  legal  title 
to  said  property  was  vested  in  said  Porter;  that  it  was  deemed 
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advisable  by  the  board  to  have  the  legal  title  vested  in  the 
corporation,  and  payment  of  the  sums  due  to  Porter  seoored 
by  note  and  mortgage,  etc. ;  wherefore,  it  was  resolved  that 
Porter  be  requested  to  convey  said  lands,  etc.,  to  the  corpora- 
tion, and  that  the  corporation  execute  its  note  for  said 
amount  and  a  mortgage  of  all  said  property  to  Port^.  The 
preamble  and  resolution  are  set  out  at  great  length  in  the 
minutes;  they  give  the  precise  terms  of  the  note  and  mort- 
gage which  the  president  and  secretary  were  authorized  and 
directed  to  make  and  deliver  in  behalf  of  the  company,  in- 
cluding a  full  and  particular  description  of  the  property  ifo 
be  conveyed  to  the  company  and  mortgaged  back  to  Porter. 
In  this  list  of  property  was  contained  a  large  amount  of 
land  which  the  corporation  had  never  before  had  any  claim 
to,  except  such  claim  as  arose  out  of  the  contract  between 
Merrill  and  Porter  above  mentioned,  and  also  the  land,  water 
rights,  etc.,  which  had  been  conveyed  by  Merrill  to  Porter 
at  the  date  of  that  contract,  and  which,  it  seems,  had  been 
previously  conveyed  by  Merrill  to  the  corporation.  Upon 
the  adoption  of  this  resolution  a  copy  was  handed  to  Porter, 
with  the  following  certificate  attached: 

"I,  R.  J.  Creighton,  secretary  of  the  Lassen  County  Land 
and  Cattle  Company,  do  hereby  certify  the  foregoing  to  be  a 
full,  true,  and  correct  copy  of  a  resolution  of  the  board  of  di- 
rectors of  said  Lassen  County  Land  and  Cattle  Company 
adopted  at  a  special  meeting  of  the  board  of  directors,  held  at 
the^office  of  the  company,  pursuant  to  due  notice,  a  full  board 
being  present,  on  the  twenty-eighth  day  of  January,  1893 , 
and  that  the  mortgage  hereunto  annexed  and  note  therein 
recited  are  full,  true,  and  correct  copies  of  the  note  and 
mortgage  in  said  resolution  referred  to,  and  the  said  mort- 
gage hereunto  annexed  is  the  original  mortgage,  the  execu- 
tion of  which  is  therein  and  thereby  authorized. 

"[Corporate  Seal]  ROBERT  J.  CREIGHTON, 

"Secretary  of  the  Lassen  County  Land  and  Cattle  Company." 

This  certificate  of  the  regularity  of  the  proceedings  of  the 
directors  was  required  by  Porter  before  he  would  consum- 
mate the  transaction,  and,  upon  receiving  it,  and  in  reliance 
upon  it,  he  executed  the  conveyance  us  requested,  and  the 
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president  and  secretary  at  the  same  time  executed  and  de- 
livered to  him  a  note  and  mortgage,  duly  acknowledged,  in 
the  precise  form  prescribed  by  the  resolution  of  the  board  of 
directors.  Thereupon  the  corporation  entered  into  the  pos- 
session of  all  the  property  in  question,  and  so  continued 
down  to  the  trial  of  this  action.  Not  only  did  the  corporation 
take  over  from  plaintiff  all  the  real  estate  included  in  his 
conveyance,  to  a  large  portion  of  which  it  had  no  previous 
claim,  and  upon  all  of  which  he  had  made  large  expendi- 
tures under  his  agreement  with  Merrill  above  mentioned, 
but,  after  the  vacancy  in  the  board  had  been  filled,  the  di- 
rectors, from  time  to  time,  demanded  additional  advances 
on  the  security  of  the  mortgage,  and  such  advances  were 
made  by  the  plaintiff,  who  also  paid  taxes  assessed  to  and 
payable  by  the  corporation  on  the  mortgaged  premises.  Said 
full  board  of  directors  also  authorized  a  second  mortgage  of 
the  same  property  to  a  third  party,  and  in  their  resolutions 
expressly  recognized  plaintiff's  mortgage  as  a  valid  and  sub- 
sisting lien,  and  they  have  always  claimed  and  retained  pos- 
session of  the  property  conveyed  by  Porter,  together  with 
all  the  advantages  of  his  large  expenditures  for  its  care  and 
preservation. 

With  this  preliminary  statement  of  the  principal  facts  of 
the  case  we  may  proceed  to  consider  the  questions  discussed 
in  the  briefs : 

1.  Can  a  corporation  perform  corporate  acts  such  as  the 
mortgaging  of  its  real  property  while  there  is  a  vacancy  in  its 
board  of  chrectors?  Section  305  of  the  Civil  Code  provides 
that  the  corporate  powers,  business,  and  property  of  all  corpo- 
rations must  be  exercised,  conducted,  and  controlled  by  a 
board  of  not  less  than  five  nor  more  than  eleven  directors,  and 
that  whenever  a  vacancy  occurs  in  the  office  of  director,  unless 
the  by-laws  of  the  corporation  otherwise  provide,  such  va- 
cancy must  be  filled  by  an  appointee  of  the  board.  Section 
308  provides  that  a  majority  of  the  directors  is  a  sufficient 
number  to  form  a  board  for  the  transaction  of  business,  and 
every  decision  of  a  majority  of  the  directors  forming  such 
board,  made  when  duly  assembled,  is  a  valid  corporate  act. 
Section  290  provides  that  the  articles  by  which  the  corpora- 
tion is  formed  shall  set  forth,  among  other  things,  the  num- 
ber of  its  directors  or  trustees,  which  shall  not  be  less  than 
five  nor  more  than  eleven.    The  by-laws  of  this  corporation, 
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and,  I  suppose,  its  articles  of  incorporation,  provided  for  a 
board  of  five  directors,  and  the  question  is  whether,  during 
a  vacancy  in  one  of  these  directorships,  the  four  remaining 
directors  could  lawfully  assemble  for  the  transaction  of  any 
business  except  the  filling  of  such  vacancy. 

Counsel  have  not  dted  any  case  decided  in  this  state  or  any 
other  of  the  United  States  in  which  this  question  has  been 
directly  decided.    In  England,  under  a  statute  which  is  some- 
what different  from  ours,  it  has  been  held  in  several  cases  that 
a  corporation  cannot  enforce  a  forfeiture  of  shares  for  non- 
payment of  a  call  by  a  board  reduced  by  vacancies  below  the 
minimum  number  of  directors  prescribed  by  the  deed  of  in- 
corporation.   (Bottomley's  Case,  L.  R.  16  Ch.  Div.  681,  and 
cases  therein  cited.)     These  cases  may,  however,  be  distin- 
guished from  the  case  under  consideration  upon  two  grounds: 
In  the  first  place  the  English  statute  differs  from  ours  in  an 
important  particular.    It  does  not  require,  as  ours  does  (Gv. 
Code,  sec.  290) ,  the  deed  or  articles  of  incorporation  to  specify 
exactly  the  number  of  directors  who  are  to  manage  the  corpo- 
rate business,  but  permits  the  corporators  to  designate  a  max- 
imum and  minimum  number  who  may  act;  the  shareholders, 
that  is  to  say,  either  by  the  deed  of  incorporation  or  by  subse- 
quent resolution,  may  declare  that  the  corporate  business 
shall  be  conducted  by  a  board  of  not  more,  for  instance,  than 
seven,  nor  less  than  five.    Such  was  the  Bottomley  case,  and 
the  board  of  directors  had  been  reduced  by  resignations  and  • 
bankruptcy  to  four  members.    It  was  held  that  the  remain- 
ing four  directors  could  not  make  a  call  upon  the  sharehold- 
ers or  enforce  it  by  a  forfeiture  of  the  shares.    Sir  George 
Jessel,  however,  in  order  to  reconcile  his  decision  with  pre- 
vious decisions  of  the  English  courts,  was  obliged  to  make  a 
distinction  between  the  case  in  which  there  was  a  maximum 
and  minimum  number  of  directors  prescribed  by  the  deed  of 
incorporation,  and  one  in  which  there  was  a  mere  number  of 
directors  stated,  with  power  in  a  lesser  number  to  act,  and  in 
this  connection  he  says :    "When  the  mere  number  of  direct- 
ors is  stated,  and  then  there  are  provisions  showing  that  the 
directors  are  to  meet  during  vacancies  to  fill  up  the  number, 
and  that  they  may  transact  business  with  a  less  number  and 
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so  on^  it  is  obviously  meant  that  the  larger  number  shall  be 
the  number  of  directors  as  the  normal  number,  but  not  that 
the  business  shall  not  be  carried  on  with  a  less  number;  but 
that  has  no  application  when  you  find  a  clause  that  the 
number  shall  never  be  less  than  a  certain  number." 

This  passage  from  the  opinion  (which  is  followed  by  more 
in  the  same  line  of  argument,  with  various  illustrations,  pages 
688,  689)  is  really  and  in  effect  a  construction  of  our  statute 
adverse  to  the  contention  of  appellants,  for  section  305  of  the 
Civil  Code,  in  declaring  that  the  corporate  powers,  etc.,  must 
be  exercised  by  a  board  of  not  less  than  five  nor  more  than 
eleven  directors,  adds  nothing  to  the  effect  of  section  290, 
which  requires  the  articles  of  incorporation  to  state  the  num- 
ber of  directors  of  the  corporation.  All  the  provisions  of  the 
statute  taken  together  mean  this,  and  nothing  more,  that 
each  corporation  must  have  a  fixed  and  definite  number  of 
directors,  not  less  than  five  nor  more  than  eleven  in  number, 
of  whom  a  majority  shall  constitute  a  quorum  for  the  trans- 
action of  business.  The  decision  in  Bottomley's  Case,  supra, 
therefore,  so  far  from  being  an  authority  for  the  proposition 
that  a  California  corporation  cannot  transact  business  pend- 
ing a  vacancy  in  the  board  of  directors,  is  more  nearly  an 
authority  against  it. 

Another  distinction  between  that  case  with  the  whole  line 
of  decisions  upon  which  it  is  based,  and  the  case  before  us,  is 
that  they  all  relate  exclusively  to  attempts  to  forfeit  shares 
for  nonpayment  of  calls.  It  is  no  doubt  true  that  directors 
owe  to  their  constituents  the  duty  of  keeping  the  board  full 
by  promptly  filling  vacancies  as  they  occur,  and  this  for  the 
reason  that  the  shareholders  are  entitled  to  the  benefit  of  the 
experience  and  advice  of  all  the  members  of  a  full  board  in 
the  transaction  of  its  business.  When  the  directors  violate 
this  duty,  there  may  be  sound  reasons  for  holding  that  they 
should  not  be  allowed  to  take  any  advantage  as  against  the 
shareholders  of  acts  or  resolutions  passed  when  a  full  board 
was  not  in  existence.  But  when  the  corporation  is  dealing 
with  a  stranger  who,  acting  in  good  faith  and  in  ignorance 
of  the  existence  of  a  vacancy  in  the  board  of  directors,  parts 
with  his  property  on  the  faith  of  what  he  is  induced  to  believe 
is  a  valid  corporate  obligation,  the  case  is  certainly  very  differ- 
ent in  its  substantial  merits,  if  not  in  point  of  strict  law. 
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Appellant  cites  the  case  of  Moore  v.  Rector,  etc,  4  Abb.  N. 
C.  61,  as  a  case  directly  in  point,  but  it  is  not  in  point.  There 
was  an  attempt  to  mortgage  a  church  by  the  rector,  one  of  the 
wardens,  and  four  vestrymen.  The  act  under  which  the 
church  was  incorporated  required  an  annual  election  of  eight 
vestrymen  as  an  essential  part  of  the  board  of  trustees,  and 
declared  that  no  board  should  be  competent  to  transact  busi- 
ness without  the  presence  of  a  majority  of  the  vestrymen.  It 
was  contended  that  since  there  were  three  vacancies  in  the 
vestry,  four  were  a  majority,  but  the  court,  construing  the  act, 
held  that  it  meant  a  majority  of  the  full  vestry.  Our  statute 
requiring  a  majority  of  the  trustees  to  form  a  quorum  should 
receive  the  same  construction,  but  in  this  case  four  directors 
were  present,  more  than  a  majority  of  a  full  board,  and  the 
resolution  to  mortgage  was  adopted  by  a  unanimous  vote  of 
the  four.  Respondent,  as  bearing  on  this  point,  cites  several 
cases  in  which  the  courts  of  New  York  and  Pennsylvania 
have  held  valid  the  election  of  boards  of  directors  or  trustees 
of  corporations  less  in  number  than  the  charters  prescribed, 
and  since  these  decisions  necessarily  involved  the  assumption 
that  such  boards,  though  curtailed  in  number,  could  carry 
on  the  corporation  business,  they  are  pretty  direct  authority 
to  the  effect  that  a  board  of  directors  is  competent  to  act  not- 
withstanding an  existing  vacancy.  (See  Matter  of  Union  Ins. 
Co.,  22  Wend.  599;  Wright  v.  Commonwealth,  109  Pa,  St. 
560.)  In  the  latter  case  it  is  said :  "The  power  of  a  board  is 
never  suspended  by  vacancies  unless  the  number  be  reduced 
below  a  quorum." 

It  is  not  necessary  to  go  to  this  extent  in  the  present  case. 
It  would  be  sufficient,  in  order  to  sustain  the  validity  of  this 
mortgage,  to  say  that  the  votes  of  a  majority  of  a  full  board 
may  authorize  a  corporate  act,  although  there  may  be  a  va- 
cancy in  the  board.  I  am  of  the  opinion  that  this  is  a  sound 
proposition,  but  it  is  not  even  neeonsary,  though  entirely 
proper,  to  decide  the  point  here ;  for,  conceding  that  there  was 
a  lack  of  power  in  the  board  of  directors  as  constituted  on  the 
twenty-eighth  day  of  January,  1893,  to  mortgage  tlie  com- 
pany's property  there  was  no  such  lack  of  power  at  subse- 
quent meetings  of  full  boards  at  which  the  plaintiff  was  re- 
quired to  make  additional  advances  on  the  security  of  his 
mortgage^  and  when  a  second  mortgage  was  directed  by  a 
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resolution  distinctly  and  expressly  recognizing  the  existence 
and  validity  of  plaintiff's  mortgage.  This  was,  in  my  opin- 
ion, a  full  ratification  of  the  mortgage,  and  made  it  valid,  if 
it  was  not  valid  at  the  date  of  its  execution.  Appellant  cites 
section  2310  of  the  Civil  Code  against  this  conclusion,  but  it 
does  not  sustain  him.  The  manner  of  directing  the  execution 
of  a  corporation  mortgage  is  by  resolution  of  the  board  of 
directors,  and  here  by  resolution  of  the  board  the  mortgage  is 
recognized  as  valid  and  its  benefits  claimed  in  behalf  of  the 
corporation.  It  is  not  necessary,  in  order  to  ratify,  to  do  so  in 
express  and  formal  terms.  Anything  is  sufficient  which 
clearly  and  necessarily  implies  a  recognition  of  the  obliga- 
tion. 

It  is  objected  that  ratification  was  not  pleaded.  It  was  not 
necessary.  A  mortgage  executed  by  the  corporation  was 
pleaded,  and  to  support  the  allegation  of  a  mortgage  proof  of 
a  subsequent  ratification  was  just  as  pertinent  as  proof  of  a 
prior  authorization. 

2.  Another  objection  of  appellant  to  the  validity  of  the 
mortgage  is  based  upon  the  fact  that  Merrill  participated  in 
the  meeting  of  directors  at  which  it  was  authorized  and  voted 
in  favor  of  the  resolution.  It  is  contended  that  he  could  not 
transfer  his  personal  obligation  to  the  company.  Considering 
that  Merrill  was,  as  we  have  seen,  practically  the  whole  corpo- 
ration, this  objection  has  not  much  substantial  merit,  but 
since  there  were  a  few  shares  of  stock  held  by  other  persons  it 
must  be  considered.  And  it  is  not  disposed  of  like  the  last 
objection  by  what  was  done  in  subsequent  meetings  of  the 
directors,  when  all  vacancies  in  the  board  had  been  filled;  for 
Merrill  continued  to  be  director  and  president  and  took  part 
in  those  subsequent  meetings.  But  in  the  first  meeting  three 
directors — a  majority  of  a  full  board,  exclusive  of  Merrill — 
voted  for  the  mortgage,  and  in  the  subsequent  meetings  four 
members,  exclusive  of  Merrill,  voted  for  the  resolutions  recog- 
nizing its  existence.  The  adoption  of  none  of  these  resolu- 
tions depended  on  MerrilPs  vote.  The  votes  of  the  other 
three  directors  were  sufficient  to  bind  the  corporation,  and  his 
own  vote,  while  expressing  his  assent  to  the  arrangement,  and 
binding  him  so  far,  had  no  effect  in  invalidating  n  resolution 
good  without  it. 
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3.  Appellant  contends  that  the  mortgage  was  rendered  in- 
valid by  the  alleged  fraud  of  plaintiff  in  procuring  its  execu- 
tion by  a  promise  to  advance  thirty  thousand  dollars  in  addi- 
tion to  the  sums  previously  advanced,  a  promise  which  he  has 
never  performed  and  never  intended  to  perform.  The  su- 
perior court  finds  that  no  such  promise  was  made,  but  this 
finding  is  assailed  as  contrary  to  the  evidence.  The  evidence 
cited  against  it  consists  altogether  of  two  clauses  contained  in 
the  mortgage,  as  follows :  ''And  also  to  secure  the  repayment 
to  said  party  of  the  second  part  of  such  further  advances  as 
may  be  made  by  him  to  or  for  the  use  and  benefit  of  the  party 
of  the  first  part,  and  authorized  or  requested  by  it  by  resolu- 
tion of  its  board  of  directors,  not  exceeding  the  further  sum 
of  thirty  thousand  dollars,  exclusive  of  interest,  over  and 
above  the  amount  of  said  above  recited  promissory  note,  and 
all  such  further  advances  shall  be  deemed  to  be  due  and  pay- 
able to  the  party  of  the  second  part  at  the  maturity  of  said 
promissory  note,  and  shall  bear  interest  at  the  same  rate.  .  . 

''If  at  any  time  during  the  existence  of  this  mortgage  there 
shall  be  made  or  asserted  any  claim  against  the  lands  and 
premises  herein  described,  or  any  part  thereof,  or  if  any  suit 
or  action  therefor  or  affecting  the  same  or  any  part  thereof 
shall  be  commenced  or  threatened,  the  party  of  the  second 
part  hereby  agrees  that  he  will,  and  he  shall  have  the  power, 
and  is  hereby  authorized  to  settle  and  compromise  the  same 
upon  such  terms  as  may  be  authorized  by  the  party  of  the 
first  part,  and  that  the  moneys  paid  in  such  settlement  or 
compromise,  and  for  all  expenses  and  counsel  fees,  siiall  be 
repaid  to  the  mortgagees  and  his  assigns  by  the  party  of  the 
first  pai-t,  and  shall  be  a  lien  upon  said  lands,''  etc. 

It  is  perfectly  clear  that  the  plaintiff  did  not  promise  or 
bind  himself  in  either  of  these  clauses  of  the  mortgage  to 
make  a  further  advance  of  thirty  thousand  dollars  upon  the 
mere  demand  of  the  corporation.  The  utmost  that  can  be 
claimed  is  that  he  agreed  to  advance  such  sum,  within  the 
limit  of  thirty  thousand  dollars,  as  might  be  required  to  oom- 
promise  any  hostile  claim  to  the  mortgaged  property,  when 
duly  requested  so  to  do  by  the  corporation.  Conceding  that 
he  made  such  agreement,  the  corporation  would  have  no 
ground  for  complaint  unless  it  appeiared  that  he  had  lefosad 
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to  advance  money  to  carry  out  a  compromise  of  a  conflicting 
claim  which  had  been  regularly  approved  by  its  board  of 
directors.  But  this  is  not  alleged.  All  that  is  said  with  ref- 
erence to  this  matter  in  the  answer  filed  by  the  corporation  is 
that  the  directors  had,  before  the  commencement  of  the  ac- 
tion, demanded  a  further  advance  of  thirty  thousand  dollars, 
and  that  plaintiff  had  refused  to  advance  the  same  or  any 
part  thereof.  It  is  true  that  at  the  trial  the  defendants  made 
an  offer  to  prove  that  the  corporation  had  demanded  an  ad- 
vance of  nine  thousand  dollars  to  carry  out  a  compromise 
approved  by  them  of  a  hostile  claim  asserted  by  one  Marker, 
but  this  evidence  was  properly  excluded  upon  the  objection 
of  the  plaintiff  that  such  matter  had  not  been  pleaded.  It 
does  not  appear,  therefore,  that  the  plaintiff  violated  any 
agreement  contained  in  the  mortgage.  But  even  if  it  had  been 
alleged  and  proved  that  he  did  refuse  to  advance  money  re- 
quired to  carry  out  a  compromise  duly  approved  by  the 
directors  of  the  corporation,  the  result  would  not  have  been 
to  render  the  mortgage  wholly  invalid  and  incapable  of  en- 
forcement. In  the  absence  of  any  rescission  or  attempt  to 
rescind,  the  defendant  would  only  have  been  entitled  to  re- 
coup for  the  damages  caused  by  the  breach  of  this  stipulation 
of  the  contract,  and  it  is  nowhere  alleged  or  shown  that  the 
corporation  sustained  any  damage  by  the  failure  to  compro- 
mise the  Marker  claim. 

There  was  evidence  admitted  in  the  course  of  the  trial 
showing  that  plaintiff,  prior  to  the  execution  of  the  mortgage, 
had  promised  to  advance  to  Merrill  three  thousand  dollars  to 
be  expended  in  the  care  and  preservation  of  the  mortgaged 
property,  and  the  court  finds  upon  sufficient  evidence  that 
fully  that  sum  was  so  advanced  to  Merrill,  or  upon  his  order. 
An  attempt  was  made  to  show  that  a  considerable  portion  of 
it  was  used  for  purposes  foreign  to  the  business  of  the  cor- 
poration. But  the  plaintiff's  promise  was  only  that  he  would 
advance  the  money  to  Merrill,  and  it  was  Merrill's  business 
to  see  that  it  was  properly  applied.  As  to  this  matter  I  can- 
not see  that  the  corporation  has  any  ground  of  complaint,, 
either  technical  or  substantial. 

4.  The  claim  that  there  was  a  lack  or  failure  of  considera- 
tion for  the  mortgage  rests  upon  the  fact  that  Merrill  had 
cxxvn.  cal.^18 
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conveyed  to  the  corporation  a  portion  of  the  property  sub- 
sequently conveyed  by  him  to  plaintiflF,  and  by  plaintiflE  con- 
veyed to  the  corporation  at  the  date  of  the  mortgage.    Ap- 
pellant argues  that  since  the  conveyance  by  plaintiff  was  the 
consideration  of  the  note^  and  since  a  large  portion  of  the 
property  which  plaintiff  assumed  to  convey  was  already  the 
property  of  the  corporation,  there  was,  to  the  extent  of  the 
value  of  such  property,  no  consideration.    Here,  again,  the 
whole  substance  of  appellant's  complaint  rests  upon  the 
ability  of  Merrill,  the  individual,  to  distinguish  himself 
from  Merrill,  the  corporation.    But  the  objection  is  easily 
answered  in  its  technical  aspect.    The  consideration  of  the 
mortgage  was  not  the  land  which  plaintiff  conveyed  or  as- 
sumed to  convey,  but  the  money  he  had  advanced  for  the 
care  and  preservation  of  property  belonging  to  the  corpora- 
tion and  the  acquisition  of  other  property,  which  he  had  pur- 
chased for  Merrill  under  a  contract  of  which  the  corporationt 
desired  to  have  the  benefits.  In  all  these  matters  Merrill  had 
been  acting  in  his  own  name,  but  for  the  benefit  of  the  cor- 
poration during  the  long  period  when  it  lay  dormant,  from 
1885  to  1889.   When  it  came  to  life  again  and  began  to  act 
in  its  corporate  capacity  it  simply  assumed  Merrill's  obliga- 
tions incurred  in  the  preservation  of  its  property  and  the 
protection  of  its  interests,  at  the  same  time  appropriating 
to  itself  the  benefits  of  what  he  had  bargained  for  in  his 
own  name.  As  to  the  amount  of  plaintiff's  advances  and  the 
extent  of  Merrill's  pbligations  thus  assumed  by  the  corpora- 
tion, there  is  no  question — ^his  accounts  were  submitted  to 
Merrill  and  the  other  directors  and  their  correctness  was 
never  disputed. 

6.  Appellants  present  a  number  of  minor  points  in  their 
brief  relating  to  rulings  of  the  superior  court  upon  objections 
to  evidence,  but  they  all  depend  upon  the  propositions  above 
discussed,  and  fall  with  them.  At  least  it  may  be  said  that 
none  of  the  rulings  complained  of  could  have  been  substan- 
tially injurious  to  the  defendants,  even  if  some  of  them  may 
have  been  technically  erroneous. 

The  order  appeal  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J.,  Temple,  J.,  Mo- 
Farland,  J.,  and  Henshaw,  J.,  concurred. 
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[Sac.  No.  537.     In  Bank.— December  22,  1899.] 

In  the  Matter  of  the  Estate  of  CHARLES  H.  HUELSMAN, 
Deceased.  L.  B.  MOHR  et  al.,  Executors,  Appellants,  v. 
CATHERINE  HUELSxMAN,  Respondent. 

Estates  of  Deceased  Persons — Order  Setting  Apart  Homestead  Ab- 
solutely— Separate  Property  or  Husband — ^Tttle  op  Widow, — 
An  order  setting  apart  to  the  widow,  in  general  and  absolute  terms, 
the  whole  of  a  farm  as  a  homestead,  which  was  in  fact  the  sepa- 
rate property  of  the  deceased  husband,  without  limiting  the  home- 
stead to  a  life  estate,  is  erroneous,  but  not  void;  and,  if  the  time 
for  appeal  from  the  order  has  expired  without  appeal,  the  title 
to  the  homestead  under  the  order  is  vested  in  the  widow  in  fee. 

Id. — Specific  Devise — Power  of  Court. — The  fact  that  the  property 
set  apart  to  the  widow  as  a  homestead  was  specifically  devised, 
one-half  to  the  widow,  and  the  other  half  to  two  children,  cannot 
affect  the  power  of  the  court  to  set  it  apart  as  a  probate  home- 
stead, which  is  paramount  to  the  power  of  the  testator  to  devise  his 
estate. 

Id. — ^Encumbrance  upon  Probate  Homestead — ^Discharge  by  Execu- 
tors— ^PowER  OF  Ck>URT. — ^The  court  has  no  power  to  order  the  ex- 
ecutors to  discharge  the  encumbrance  of  a  mortgage  upon  the  pro- 
bate homestead,  the  title  to  which  is  vested  in  fee  in  the  widow, 
where  no  claim  for  the  debt  has  been  presented  against  the  estate, 
and  the  recourse  of  the  mortgagor  is  limited  solely  to  the  mortgaged 
property  so  set  apart  in  fee. 

IlK^OONSTRUCnON  OF  Ck)DE — ENCUMBRANCES  UPON  DECLARED  HOME- 
STEADS.— Section  1476  of  the  Code  of  Civil  Procedure,  making  pro- 
vision for  the  extinguishment  of  liens  -and  encumbrances  upon 
homesteads,  is  limited  exclusively  to  homesteads  declared  during 
the  lifetime  of  the  spouses,  and  can  have  no  application  to  pro- 
bate homesteads,  in  respect  to  which  there  is  no  corresponding 
provision  in  the  code. 

Id. — Exemption  of  Specific  Devises — Title  of  Widow  under  Home- 
stead Order. — The  title  of  the  widow  being  under  the  homestead 
order  in  fee,  and  not  under  the  devise,  she  cannot  take  advan- 
tage of  the  provisions  of  sections  1544  and  1663  of  the  Code  of 
Civil  Procedure,  exempting  specific  devises  from  the  payment  of 
the  debts  of  the  estate. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  directing  executors  to  discharge  a  mortgage 
lien  upon  a  probate  homestead.   Matt.  F.  Johnson,  Judge. 
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The  main  facts  are  stated  in  the  opinion  of  the  court,  and 
in  the  concurring  opinion  of  Mr.  Justice  Garoutte,  as  to  the 
general  character  of  the  proceedings  setting  apart  the  home- 
stead, and  the  absence  of  allusion  in  the  terms  of  that  order 
to  the  separate  property  of  the  husband.  The  order  appealed 
from  recited  that  the  wholb  property  of  the  estate,  including 
the  homestead,  was  in  fact  the  separate  property  of  the  hus- 
band, and  construed  the  order  setting  apart  the  homestead  as 
limited  to  a  life  estate. 

HoU  &  Dunn,  for  Appellants. 

A.  J.  Bruner,  and  Bruner  &  Bros.,  for  Respondent 

HENSHAW,  J. — This  is  an  appeal  from  an  order  direct- 
ing the  executors  of  the  above-entitled  estate  to  pay  off  and 
discharge  a  mortgage  lien  on  the  probate  homestead  which 
had  been  set  apart  to  the  widow  of  the  deceased. 

The  deceased  left  a  will  which  he  devised  to  his  widow 
a  one-half  interest  in  a  farm  in  Sacramento  county,  and 
also  a  one-half  interest  in  the  pergonal  property  on  the 
farm.  The  remainder  of  his  estate,  with  a  trifling  exception, 
was  left  to  a  daughter  and  son,  children  of  a  former  wife. 
At  the  time  the  will  was  made,  the  farm,  which  was  ap- 
praised at  the  value  of  two  thousand  three  hundred  dollars, 
was  unencumbered,  but  afterward  it  was  mortgaged  by  the 
deceased  to  secure  the  payment  of  a  thousand  dollars.  The 
entire  estate  was  the  separate  property  of  the  husband.  Be- 
fore the  time  for  approving  claims  against  the  estate  had  ex- 
pired the  court,  upon  application  of  the  widow,  set  aside 
the  whole  farm  as  a  homestead.  The  order  so  setting  aside 
the  homestead  did  not  limit  it  to  a  life  estate  in  the  widow, 
but  set  it  aside  to  her  absolutely.  This,  of  course,  was  erron- 
eous, but  the  time  to  appeal  from  the  order  having  expired, 
and  no  appeal  having  been  taken,  and  the  order,  though  er- 
roneous, not  being  void,  title  in  fee  under  the  order  vested  in 
the  widow.  (In  re  Moore,  96  Cal.  522;  Fealey  v.  Fealey,  104' 
Cal.  354,  43  Am.  St.  Rep.  Ill;  Hanky  v,  Hanley,  114  Cal. 
690.)  Despite  the  fact  that  the  farm  had  been  specifically 
devised,  one-half  to  the  widow,  the  other  half  to  the  two 
children,  it  was  competent  for  the  probate  court  to  sM  it 
aside  as  a  homestead,  for  the  right  of  a  testator  to  devise  is 


Dec.  1899.]  Estate  of  Hublsman.  277 

subordinate  to  the  power  of  the  probate  court  to  sequester 
and  set  apart  the  property  for  the  shelter,  care,  and  support 
of  the  family.  (Sulzberger  v.  Sulzberger,  50  Cal.  385 ;  7n  re 
Davia,  69  Cal.  458;  Estate  of  Lahiff,  86  Cal.  151.)  Notwith- 
standing, then,  the  specific  devise  of  one-half  of  the  farm  to 
the  widow,  her  title  to  all  of  it  is  deraigned  from  the  home- 
stead order. 

The  owner  of  the  debt  secured  by  the  mortgage  upon  the 
farm  never  presented  his  claim  against  the  estate.  His  re- 
course was  therefore  limited  to  the  mortgaged  property.  Code 
Civ.  Proc.,  sec.  1500;  McOahey  v.  Forrest,  109  Cal.  63.) 

The  question  thus  presented  is  that  of  the  power  of  the 
court  to  order  the  executocs  to  discharge  an  encumbrance 
upon  the  probate  homestead.  Since  the  widow's  title  comes 
from  the  homestead  order,  and  not  from  the  devise,  she  is 
not  in  a  position  to  take  advantage  of  the  provisions  of  sec- 
tions 1544  and  1563  of  the  Code  of  Civil  Procedure  relative 
to  the  exemption  of  specific  devises  from  the  payment  of 
the  debts  of  an  estate.  We  have  looked  in  vain  to  find  any 
law  authorizing  the  court  to  discharge  liens  upon  such  a 
homestead.  Where  a  homestead  has  been  selected  and  re- 
corded prior  to  the  death  of  one  of  the  spouses,  section  1475 
of  the  Code  of  Civil  Procedure  makes  provisions  for  the  ex- 
tinguishment of  liens  and  encumbrances  upon  it,  but  section 
1475  has  to  do  exclusively  with  homesteads  declared  during 
the  lifetime  of  the  spouses.  The  law  has  not  seen  fit  to  make 
the  same  provision  as  to  probate  homesteads.  Therefore,, 
however,  beneficent  may  be  the  power  which  the  court  ex- 
ercised in  making  the  order  in  question,  we  are  constrained 
to  hold  that  it  was  unauthorized. 
.  The  order  appealed  from  is  reversed. 

Temple,  J.,  Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

GAROUTTE,  J.,  concurring — If  it  appeared  upon  the 
face  of  the  proceedings  setting  aside  this  property  as  a  home- 
stead that  it  was  the  separate  property  of  the  husband,  then 
the  order  here  made  setting  aside  the  property  in  fee  as  a 
homestead  would  be  void — at  least,  void  as  to  any  interest  be- 
yond a  life  estate.  For  the  statute  is  the  measure  of  the 
court's  power  in  such  a  case,  and  the  statute  says  the  property 
may  be  set  aside  for  a  "limited  period,''  and  this  court  has 
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declared  that  such  limited  period  may  not  exceed  a  term  for 
life.  Hence,  an  order  would  be  void  upon  its  face  to  the  ex- 
tent, at  least,  of  anything  beyond  a  life  estate,  which  pur- 
ported to  set  aside  separate  property  as  a  homestead  in  fee. 
But  here  we  find  nothing  in  the  record  of  the  proceeding^  for 
setting  apart  the  homestead  showing  this  property  to  be  sep- 
arate property,  and  in  support  of  the  validity  of  the  order 
made  we  are  bound  to  assume  to  the  contrary.  In  the  case  of 
a  probate  homestead  upon  separate  property  set  aside  for  a 
limited  period — for  example,  five  years — I  see  no  legal  ob- 
jection to  the  court  making  an  order  that  the  general  assets 
of  the  estate  be  applied  to  the  satisfaction  of  a  mortgage  rest- 
ing  upon  it,  exactly  the  same  as 'if  it  had  not  been  set  aside 
as  a  homestead.  The  fact  that  it  is  a  homestead  for  a  limited 
period  is  merely  incidental  to  the  main  question,  and  the 
interests  of  the  estate  in  such  property  may  be  protected  by 
the  satisfaction  of  a  mortgage  resting  upon  it. 

For  the  foregoing  reasons  I  concur  in  the  judgment. 


[Crim.  No.  66S.    Department  Two.—December  23, 1899.] 

THE  PEOPLE,  Respondent,  v.  A.  H.  CAMPBELL,  Appel- 
lant. 

Gbdcinal  Law— LabCewy— False  Pbetekbes— Titlb— Possessidh-* 
Special  Pbopebty — Felonious  Intent. — It  is  essential  to  the  crime 
of  larceny  that  the  title  to  the  stolen  property  shall  not  have  been 
parted  with.  If  the  title  has  been  obtained  by  fraud  or  deceit^  the 
crime  is  that  of  obtaining  goods  under  false  pretenses,  and  not  Utr* 
ceny ;  but  if  the  transfer  be  of  possession  merely,  or  of  some  special 
property  by  way  of  pledge  or  bailment,  which  has  been  secured  bj 
fraud,  with  a  present  felonious  intent  to  convert  the  property  ao 
acquired,  the  offense  is  larceny. 

Id. — Sufficiency  of  Evidence — Fraudulent  Pebsonation — Fabhais 
Loan — Pretended  Bailment  and  Security. — ^Where  the  evidence 
showed  that  the  money  of  the  prosecuting  witness  was  fraudulently 
obtained  through  a  false  personation  by  the  defendant  of  member* 
ship  in  a  responsible  house  which  was  represented  as  about  to  em- 
ploy  the  prosecuting  witness  as  a  collector,  and  as  requiring  a 
deposit  from  him  by  way  of  security;  and  the  jury  might  infer 
from  the  evidence  that  part  of  the  money  was  obtained  by  way  of 
loaii,  and  that  as  to  the  residue  the  title  remained  in  the  prosecute 
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ing  witness,  and  the  defendant  was  a  mere  bailee  thereof,  charged 
with  the  duty  of  depositing  the  funds,  and  taking  a  certificate  of 
deposit  in  the  name  of  the  prosecuting  witness,  and  that  defendant 
intended  when  he  acquired  possession  to  convert  the  money  to  his 
own  use,  the  crime  of  larceny  was  established  as  to  the  residue  so 
obtained,  and  a  verdict  of  conviction  of  laroency  by  the  jury  must 
be  sustained. 

Id. — CoNSTBUcnoN  of  Code — Special  Pbosecution. — Where  the  evi- 
dence is  sufficient  to  establish  the  crime  of  larceny,  the  defend- 
any  may  be  prosecuted  generally  therefor,  and  need  not  be  specially 
prosecuted  either  for  the  results  of  false  personation  under  section 
630  of  the  Penal  Code,  or  for  obtaining  property  by  false  pretenses, 
under  section  632  of  the  same  code,  although  the  facts  might  admit 
of  a  prosecution  under  either  of  those  sections. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  orders  denying  a  new  trial  and 
denying  a  motion  in  arrest  of  judgment.    B.  N.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
W.  H.  Shinn,  and  S.  V.  Landt,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

HENSHAW,  J. — ^Defendant  was  jointly  charged  with  one 
Spencer  with  the  crime  of  grand  larceny,  the  information  al- 
leging merely  that  they  "did  willfully,  unlawfully,  and  felon- 
iously take,  steal,  and  cany  away"  five  hundred  dollars,  law- 
ful money  of  the  United  States,  the  personal  property  of  Fred 
Seagrave.  The  defendants  obtained  separate  trials,  and  from 
the  judgment  which  followed  his  conviction  Campbell  ap- 
peals. The  facts  disclosed  upon  the  trial  appear  by  the  testi- 
mony of  the  complaining  witness  Seagrave,  and  are  the  fol- 
lowing: Seagrave  answered  an  advertisement  in  a  Los  An- 
geles peeper,  which  read  as  follows.  "Wanted,  a  young  man 
of  good  habits  to  collect  for  a  large  firm.  Must  be  able  to 
drive,  and  give  reference.  State  age  and  where  last  em- 
ployed. Five  hundred  dollars  security  required.  Cash  or 
unencumbered  real  estate.  Address  M,  Box  35,  Times  office." 
He  was  called  upon  by  Spencer,  who  represented  himself  to 
be  an  employee  of  the  Patton-Davies  Lumber  and  Fuel  Com- 
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pany,  a  prominent  business  firm  in  Los  Angeles,  and  was 
told  that  it  was  this  firm  which  wished  to  employ  a  collector. 
He  was  taken  by  Spencer  ostensibly  to  visit  the  office  of  the 
Patton-Daviee  Company.  As  they  were  about  to  enter  the 
office  Seagrave's  companion  said,  "There  is  Mr.  Davies  now," 
and  introduced  him  to  the  defendant  Campbell,  who  per- 
sonated Mr.  Davies  of  the  Patton-Davies  Company.  The  re- 
sult of  the  conversation  was  that  the  false  Davies  agreed  to 
employ  Seagrave  as  his  collector.  The  next  day  they  met 
and  Seagrave  accompanied  Campbell  in  a  ride  about  town, 
while  the  latter  was  attending,  as  he  stated,  to  certain  business 
matters.  During  the  progress  of  the  drive  Campbell  said: 
"Now,  it  will  save  time  if  you  go  round  to  the  bank  and  draw 
the  money/'  the  money  being  the  five  hundred  dollars  called 
for  in  the  advertisement,  money  which  was  to  be  held  by  the 
firm  as  security  against  possible  embezzlements  upon  the  part 
of  their  collector.  Seagrave  got  the  money.  Campbell  then 
said:    "I  have  got  a  few  bills  I  would  like  to  settle,  and  it 

would  save  me  much  time Now,  loan  me  the  money  to 

pay  these  debts  in  the  Stimson  block,  and  the  balance  I  will 
put  in  and  draw  the  balance  out  of  the  firm's  money,  and 
give  you  a  certified  check  around  at  the  First  National  Bank 
for  five  hundred  dollars  in  your  name."  Elsewhere  the  wit- 
ness Seagrave  testifies  as  follows:  "Q.  Is  it  not  true  that 
you  agreed  with  him  that  he  was  to  use  this  money  in  his 
business,  and  he  was  to  make  a  certificate  of  deposit  for  the 
full  money  which  you  delivered  to  him  from  his  own  funds? 
A.  Yes,  sir;  I  made  an  agreement ;  that  is,  it  was  agreed  that 
he  was  to  use  the  money  just  as  you  say,  providing  he  re- 
turned the  full  amount  on  that  same  day.  The  agreement 
was  that  he  could  use  the  money  and  return  it,  yes,  sir.  Q. 
And  there  was  no  limit  to  the  amount  he  was  to  use?  A. 
No;  there  was  no  limit  at  all.  Q.  And  you  delivered  to  him 
the  five  hundred  dollars  under  that  agreement?  A.  Yes, 
sir;  I  gave  him  the  money.  Q.  For  their  own  use  and  their 
own  business,  as  you  have  stated?  A.  Under  that  pro* 
vision,  yes,  air."  Still  further  the  witness  testified:  "  'Well/ 
he  says,  'now,  if  you  can  get  that  in  cash,  it  will  save  me 
the  trouble  of  going  around  there,  and  I  can  pay  a  coufde  of 
bills,  and  when  we  come  round  there  [to  the  bank]  we  can 
stick  in  the  balance  and  draw  out  enough  to  make  up  the  de- 
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ficiency,  and  put  it  in  the  bank  in  your  name  on  the  certifi- 
cate of  deposit.'  Q.  Did  he  say  anything  about  what 
amount  of  bills  he  had  to  pay,  or  what  they  were?  A.  It 
was  something  like  between  twenty-five  and  fifty  dollars,  he 
said.  Q.  Why  did  you  let  him  have  five  hundred  dollars, 
if  it  was  only  twenty-five  or  fifty  dollars  that  he  had  to  pay? 
A.  Now  you  ask  me  a  question  that  I  don't  know  myself, 
but  I  handed  it  to  him;  it  was  all  rolled  up  together,  and  I 
simply  handed  it  to  him.  Q.  Did  he  not  request  you  to  deliver 
that  money  to  him  or  let  him  have  it  to  use  to  pay  bills 
with,  and  then  you  were  to  go  down  to  the  First  National 
Bank  and  get  a  certified  check  from  the  funds  of  the  Davies 
Lumber  Company?  A.  Yes,  sir.  Q.  Yes,  sir?  A.  Hold 
on  now ;  let  me  answer  your  question  there.  I  come  to  think 
of  it,  he  demanded  the  five  hundred  dollars,  and  said  about 
paying  the  bills  and  putting  the  balance,  what  he  had  left,  in 
a  certificate  of  deposit,  and  he  would  draw  out  enough  of 
the  company's  funds  to  make  up  the  balance  of  the  deficiency. 
Q.  Did  he  say  how  much  you  would  have  left,  or  anything 
about  that?  A.  No,  sir;  he  said  that  he  had  about  twenty- 
five  of  fifty  dollars  to  pay." 

It  is  of  the  essence  of  the  crime  of  larceny  that  the  title 
to  the  property  alleged  to  have  been  stolen  shall  not  have 
been  parted  with.  If  one  is  induced  by  fraud  or  deceit  to  part 
with  the  title  to  personal  property,  the  law  recognizes  such  a 
crime  as  the  obtaining  of  goods  by  false  pretenses,  and  pun- 
ishes it  accordingly.  But  it  is  distinctly  not  larceny.  Upon 
the  other  hand,  where  possession  merely  has  been  parted 
with,  or  where  some  special  property  in  the  goods,  as  by  way 
of  pledge  or  security,  is  transferred,  if  such  special  prop- 
erty and  transfer  be  fraudulently  secured  with  the  present 
felonious  intent  to  convert  the  property  so  acquired,  the 
offense  is  recognized  as  larceny.  (People  v,  Raachke,  73  Cal. 
378;  People  v.  Johnson,  91  Cal.  265.)  As  is  said  in  People 
V.  Raachke,  supra  'The  most  difficult  phases  of  the  ques- 
tion arise  where  a  defendant  charged  with  larceny  has  by 
false  and  fraudulent  pretenses  obtained  possession  of  the 
property  under  the  guise  of  a  purchase  and  sale.  It  is  clear 
that  in  such  a  case,  where  there  has  been  a  change  both  of 
the  legal  possession  and  the  entire  property  of  the  owner  in 
the  thing  delivered,  there  can  be  no  larceny ;  otherwise  where 
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there  has  been  a  change  of  possession,  but  no  change  of  prop- 
erty." From  the  quotations  which  we  have  given  from  the 
testimony  of  Seagrave  it  is  apparent  that  the  jury  oould  have 
found  that  of  the  five  hundred  dollars  transferred  to  defend- 
ant not  more  than  fifty  dollars  was  a  loan.  As  to  the  rest, 
the  title  remained  in  Seagrave,  and  the  defendant  was  a  mere 
bailee  charged  with  the  duty  of  depositing  the  funds  and 
taking  therefor  a  certificate  of  deposit  in  the  name  of  Sea- 
grave. It  is  this  view  of  the  evidence  which  the  jury  must 
have  adopted,  and,  as  no  one  will  question  but  that  there  was 
sufficient  shown  to  warrant  a  finding  that  it  was  the  defend- 
ant's present  intent  at  the  time  he  acquired  possession  to  con- 
vert the  money  to  his  own  use,  the  crime  of  larceny  was 
established.  In  this  view  the  ease  is  very  similar  to  that  of 
People  V.  Tomlinson,  102  Cal.  19. 

But  appellant  objects  that  the  offense  proved  by  the  evi- 
dence is  exactly  covered  by  sections  630  and  532  of  the  Penal 
Code,  and  that  he  should  have  been  charged  under  one  or 
another  of  these  sections.  There  are  offenses  under  these 
sections  which  are  not  larceny,  and  the  mere  fact  that  under 
the  peculiar  circumstances  of  this  case  the  crime,  while  shown 
to  be  larceny,  might  have  been  punished  under  another  pro- 
vision of  the  Penal  Code,  did  not  make  it  obligatory  upon 
the  prosecution  to  charge  under  the  one  provision  rather 
than  the  other.  As  is  said  in  People  v.  Frigerio,  107  Cal. 
162:  'The  fact  that  the  circumstances  disclosed  are  such 
that  the  defendant  might  have  been  charged  with  and  con- 
victed of  larceny  does  not  make  the  offense  any  less  one  of 
the  special  classes  provided  for  in  section  532  of  the  Penal 
Code,  the  circumstances  being  sufficient  to  bring  the  case 
within  that  section.  Kor  does  it  render  defendant  less  amen- 
able to  a  prosecution  under  the  latter  section." 

The  judgment  appealed  from  is  affirmed. 

McFarland;  J.^  and  Temple^  J.^  concurred. 
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[S.  F.  No.  1094.    In  Bank.— Deoember  23,  1890.] 

J.  J.  JOHNSON,  Respondent,  v.  CALIFORNIA  LUSTRAL 
COMPANY,  Appellant. 

MiNiNO  CoBFORATioifs — ^Dispo8iTio2f  OF  ''MiNmo  GBOum)'' — ^Rathioa* 

TION    BT    StOCKHOLDKBS — CONSTRUCTION    OF    STATUTE. — ^The    act    of 

April  23,  1880,  "for  the  further  protection  of  Btockholders  in  min- 
ing corporations,"  requiring  that  any  disposition  of  its  ''mining 
ground"  must  be  ratified  by  the  holders  of  at  least  two- thirds  of  its 
stock,  does  not  import  that  its  "mining  ground"  shall  be  subject 
to  mineral  entry,  or  shall  be  valuable  for  mineral  deposits  in  the 
sense  of  the  federal  statutes  relating  to  public  lands,  but  applies 
to  any  ground  acquired  by  such  corporation  for  mining  purposes, 
and  subjected  by  it  in  good  faith  to  the  ordinary  process  of  mining 
with  a  view  to  utilize  the  product  for  commercial  purposes,  regard- 
less of  the  chemical  or  geological  character  of  the  article  mined,  and 
regardless  of  whether  the  mining  is  at  a  profit  or  at  a  loss,  or 
whether  sound  judgment  would  or  would  not  approve  of  that  use 
of  the  land. 

Id. — ^MoBTGAGE  ON  "Paint-Stone'*'  Mine— Meaning  of  Tebic  "Mining 
Ground." — ^A  mortgage  on  ground  owned  and  mined  by  a  mining 
corporation,  for  rock  called  "lustral,"  or  "paint-stone,"  which  is 
worked  by  the  ordinary  process  of  mining  and  pulverizing  in  a 
mill,  and  the  product  sold  to  be  used  in  the  manufacture  of  painty 
is  a  mortgage  on  "mining  ground"  within  the  meaning  of  the  stat* 
ute,  and  is  not  valid  unless  ratified  by  the  holders  of  at  least  two- 
thirds  of  the  capital  stock. 

Id. — Statute  Limited  to  "Minino  Ground."— The  act  of  April  23,  1880, 
is  limited  in  its  operation  to  the  "mining  ground"  of  the  mining 
corporation,  and  the  appurtenances  connected  therewith,  and  does 
not  apply    to  other  real  property  of  the  corporation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County  and  from  an  order  denying  a  new  trial.  E.  D.  Ham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fitzgerald  &  Abbott,  Sara  Bell  McKee,  and  R.  B.  Myers, 
for  Appellant. 

The  statute  applies  to  all  mining  corporations  and  all  min- 
ing ground,  regardless  of  the  nature  or  results  of  the  mining 
therein,  or  of  the  mineral  substance  mined,  which  may  in- 
clude salt,  coal,  paint-stone,  or  any  substance  which  can  be 
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got  underneath  the  earth,  for  the  purpose  of  profit.  (Hexi  v. 
Gill,  L.  R.  7  Ch.  App.  699,  712;  Gemer  v.  Goi  Co.  2  Allen  (N. 
B.),  595;  Earl  of  Jersey  v.  Neath  etc.  Union,  L.  R.  22  Q.  B. 
Div.  555;  Midland  Ry.  Co.  v.  Haunchwood  etc.  Co.,  L.  R.  20 
Ch.  Div.  552 ;  Loosemore  v.  Tiverton  etc.  Ry.  Co.,  L.  R.  22 
Ch.  Div.  25;  Midland  Ry.  Co.  v.  Miles,  L.  R.  33  Ch.  Div. 
632 ;  Dixon  v,  Caledonian  etc.  Ry.  Co.,  L.  R.  5  App.  Cas.  820 ; 
Bell  V.  WiUon,  1  Ch.  App.  303.)  "Paint-stone"  may  be  con- 
veyed under  the  terms  "mines  and  minerals."  (Hartwell  v. 
Camman,  10  N.  J.  Eq.  128;  64  Am.  Dec.  448.)  !'Mining 
groimd"  includes  all  appurtenances  thereto.  {McShane  v. 
Carter,  80  Cal.  310.)  The  mortgage,  being  upon  the  mining 
ground  of  the  corporation,  is  invalid,  under  the  statute,  be- 
cause not  ratified  as  required  thereby.  (McShane  v.  Carter, 
mpra;  Pekin  Min.  Co.  v.  Kennedy,  81  Cal.  363;  Alta  Silver 
Min.  Co.  V.  Alta  Placer  Min.  Co.,  78  Cal.  629.) 

E.  M.  Gibson,  and  Welles  Whitmore,  for  Respondent. 

The  land  in  question  was  patented  as  agricultural  land; 
and  the  finding  of  the  court  that  it  is  agricultural  land  and 
has  no  value  for  mineral  purposes  is  sustained  by  the  evi- 
dence, which  cannot  be  reviewed  by  this  court. 

BRITT,  C. — Suit  to  foreclose  a  mortgage  made  by  defend- 
ant to  secure  payment  of  its  two  promissory  notes,  each 
for  the  sum  of  five  thousand  two  hundred  and  thirty-six  dol- 
lars, besides  interest.  The  property  mortgaged  is  a  tract  of 
land  owned  by  defendant  containing  about  one  hundred  and 
foiu:  acres.  The  defense  is  founded  on  the  act  of  the  legisla- 
ture entitled,  ''An  act  for  the  further  protection  of  stockhold- 
ers in  mining  companies,"  approved  April  23,  1880  (Stats. 
1880,  p.  131) ;  the  first  section  whereof  provides,  among  other 
things,  that  "it  shall  not  be  lawful  for  the  directors  of  any 
mining  corporation  to  sell,  lease,  mortgage,  or  otherwise  dis- 
pose of  the  whole  or  any  part  of  the  mining  ground  owned 

or  held  by  such  corporation unless  such  act  be  ratified 

by  the  holders  of  at  least  two-thirds  of  the  capital  stock  of 
such  corporation."  The  court  below  found  that  defendant  is 
a  mining  corporation,  and  that  said  mortgage  has  never  been 
ratified  by  the  holders  of  its  stock  in  accordance  with  the 
provisions  of  said  statute.  But  the  court  further  found  ttiat 
the  land  covered  by  the  mortgage  "was  and  is  not  mining 
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ground  as  specified  by  said  statute,  but  was  and  is  agricul- 
tural land."  There  was  judgment  for  foreclosure  as  prayed 
by  plaintiflF. 

The  question  most  in  dispute  at  the  trial  was  upon  the 
character  of  the  mortgaged  premises — ^whether  "mining 
ground"  within  the  meaning  of  said  statute,  or  not.  There 
was  evidence  without  conflict  that  defendant  bought  the  land 
for  mining  purposes,  and  engaged  in. the  business  of  taking 
from  a  portion  thereof,  through  a  tunnel  and  sundry  other 
excavations,  certain  rock  which  defendant  called  "lustral" 
or  "paint-stone,"  pulverizing  the  same  by  means  of  machin- 
ery on  the  ground,  and  selling  and  attempting  to  sell  the 
product  thus  obtained,  which  was  to  some  extent  used  in  the 
manufacture  of  paint,  and  was  of  some  utility  for  that  pur- 
pose. Defendant  had  a  mill  building  on  the  premises,  sixty 
by  one  hundred  and  forty  feet  in  size,  which  was  "pretty 
well  filled,"  such  was  the  testimony,  with  machinery  for  dry- 
ing and  crushing  the  rock.  Such  business  was  carried  on 
at  and  prior  to  the  time  of  the  execution  of  said  notes  and 
mortgage.  Some  time  afterward  defendant  ceased  opera- 
tions, and  failed  in  its  said  business,  the  total  sales  of  the 
product  having  been  less  than  one  thousand  dollars.  A  wit- 
ness produced  as  an  expert  testified  for  plaintiflf  that  he  con- 
sidered said  rock  to  be  a  common  country  formation ;  that 
it  was  not  mineral  bearing,  though  it  had  a  very  small  per- 
centage of  mineral  in  it ;  that  it  was  not  valuable  for  mining 
ground.  It  appeared  from  his  evidence,  however,  that  the 
rock  lies  in  strata  and  is  different  from  other  formations  on 
the  land ;  also  that  he  considered  mining  ground  to  be  such  as 
produces  mineral  in  paying  quantities.  He  was  asked :  "If 
you  mine  rock  from  the  earth,  and  you  draw  from  that  rock 
such  mineral  as  produces  paint  or  polish,  don't  you  mine  for 
that?"  and  replied,  "That  would  be  mining  if  the  mineral 
was  there  in  paying  quantities."  There  was  other  evidence 
tending  to  show  that  the  land  was  chiefly  valuable  for  agri- 
cultural purposes. 

The  defense  relied  on  is  hardly  oonscionable  under  the  cir- 
cumstances appearing,  and  it  is  with  reluctance  that  we  con- 
clude that  the  decision  of  the  court  respecting  the  character 
of  the  land,  within  the  contemplation  of  the  act  of  1880,  is 
contrary  to  the  evidence.    But  the  statute  declares  unlawful  a 
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mortgage  or  otlier  disposition  by  the  directors  of  the  whole  or 
any  part  of  the  mining  ground  of  a  mining  corporation,  ex- 
cept upon  the  ratification  of  the  holders  of  two-thirds  of  the 
stock,  and  it  must  be  enforced  according  to  its  intent.  Several 
instances  of  its  application  have  occurred.    (McShane  v.  Car- 
ter, 80  Cal.  310;  Pekin  Min.  Co.  v.  Kennedy,  81  Cal.  356.) 
The  qucMion  is  upon  the  meaning  of  the  terms  "mining 
ground"  employed  in  the  statute.    It  has  been  suggested  that 
these  words  should  be  understood  as  the  equivalent  of  '^ands 
valuable  for  minerals"  and  "valuable  mineral  deposits"  in 
the  statutes  of  the  United  States  relating  to  the  sale  of  those 
parts  of  the  public  domain  so  designated  (U.  S.  Bev.  Stats., 
sees.  2318,  2319) ;  and  hence  that  land  cannot  be  considered 
mining  ground  under  the  aforesaid  act  of  1880  unless  it  is  of 
such  character  that,  had  it  been  public  land,  it  might  have 
been  located  as  a  mining  claim  and  purchased  as  such  from 
the  government.    We  think,  however,  that  this  imderstand- 
ing  of  the  statute,  if  adopted,  would  lead  us  into  bogs  and 
fens  of  uncertainty  respecting  its  interpretation.    In  the  first 
place,  the  decisions  of  the  officers  of  the  federal  land  depart- 
ment show  that  some  lands  have  been  held  subject  to  loca- 
tion as  mineral  under  the  federal  laws  which  can  scarcely  be 
regarded  as  the  subject  of  mining  in  the  ordinary  sense. 
Thus  in  McOlenn  v,  Wienbroeer,  15  Land  Dec.  370,  the  de- 
partment ruled  that  public  land,  chiefly  valuable  for  a  pecu- 
liar building  stone  thereon,  was  subject  to  entry  under  the 
mining  laws  and  not  as  agricultural  land,  although  it  was 
worked  as  a  quarry  only.    And  so  of  lands  valuable  only  for 
deposits  of  marble.     (Marble  Co,  v.  Railroad  Co.,  25  Land 
Dec.  233.)     Other  rulings  of  similar  import  might  be  cited. 
Unless  we  are  prepared  to  admit  that  an  ordinary  open  stone 
quarry  constitutes  "mining  ground"  as  meant  in  our  statute, 
then  we  could  not  accept  these  rulings  as  a  guide.    On  the 
other  hand,  it  is  said  to  have  been  held  by  the  department  in 
Green  v.  Orumbley,  decided  May  20, 1896,  that  the  presence 
of  a  thick  vein  of  coal  in  public  land  does  not  render  its  char- 
acter mineral  when  shown  to  be  not  susceptible  of  mining  at 
a  profit.    (Clark's  Mineral  Law  Digest,  346.)     Also  that  bog 
iron  is  not  a  mineral.     (Clark's  Mineral  Law  Digest,  28.) 
And  in  Etling  v.  Potter,  17  Land  Dec.  424,  it  was  held  that 
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the  presence  of  gold  in  land  does  not  characterize  it  as  min- 
eral unless  it  is  in  paying  quantities.  It  seems  to  us  that  if  a 
California  mining  corporation  should  own  and  mine  a  thick 
vein  of  coal  it  would  be  impossible  not  to  hold  the  ground  so 
used  to  be  its  ^'mining  ground"  within  the  act  of  1880, 
whether  the  operations  should  prove  profitable  or  not;  and  so 
of  land  which  it  might  own  and  mine  for  gold,  although  the 
mining  might  result  in  loss.  In  one  instance  the  commis- 
sioner ruled  that  only  land  containing  metalliferous  ores 
should  be  regarded  as  mineral,  but  this  decision  was  reversed 
by  the  secretary  of  the  interior,  and  it  seems  to  be  now  estab- 
lished as  the  rule  of  the  department  that  "lands  chiefly  val- 
uable for  mineral  deposits,  of  whatever  kind  or  nature,  may 
be  properly  disposed  of  under  the  mining  laws."  {AldriU  v. 
Railroad  Co.  (Nov.  6,  1897),  25  Land  Dec.  349;  Marble  Co. 
V.  Railroad  Co.,  supra.) 

Again,  as  we  see  the  question  whether  "mining  ground 
means  the  same  thing  as  land  subject  to  mineral  entry,  it  is 
set  at  rest  by  the  decisions  of  this  court.  Thus,  it  is  held  that 
a  lien  given  by  statute  upon  "mining  claims"  cannot  be  ex- 
tended to  mines  operated  on  land  held  under  Mexican  grant 
or  agricultural  patent.  (Morse  v.  De  Ardo,  107  Cal.  622; 
Williams  v.  Miners'  Assn.,  66  Cal.  193.)  Surely,  however, 
lands  of  the  latter  class  might  constitute  "mining  ground." 
And  in  Estate  of  Byrne,  112  Cal.  176, 179,  the  foundation  of 
the  decision  is  that  a  mine  or  mining  ground  has  no  neces- 
sary identity  whatever  with  mineral  land  patented  as  such  by 
the  United  Stales.  The  case  of  Ball  v.  Tolman,  119  Cal.  358, 
arose  under  the  statute  imposing  penalties  on  the  directors  of 
a  mining  corporation  for  omitting  certain  acts  required  of 
them  in  the  course  of  the  business  (Stats.  1880,  p.  134) ;  one 
of  the  defenses  set  up  was  that  the  operations  of  the  company 
— ^which  ended  in  complete  failure — ^were  carried  on  in  the 
bed  of  the  Sacramento  river  and  were  not  "mining";  the 
court  said:  "It  is  immaterial,  if  true,  that  the  river  bed 
where  navigable  was  not  subject  to  location  as  a  mining 
claim ;  the  company  did  mining  there,  or  endeavored  to  do  so, 
and  expended  money  of  the  corporation  in  the  effort,  and  the 
requirements  of  the  law  ....  cannot  be  evaded  by  showing 
that  the  company  was  wrongfully  searching  for  gold  in  a 
navigable  stream." 
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We  suppose  there  can  be  no  doubt  that  an  actual  mine — 
land  subject  to  the  processes  of  mining — is  ^'mining  ground" 
in  the  sense  of  the  statute.  What,  then,  is  a  mine,  or  what  is 
mining?  In  Rex  v.  Sedgley,  2  Barn.  &  Adol.  65„  the  ques- 
tion was  whether  certain  property  from  which  limestone  was 
obtained,  by  means  of  tunneling  and  other  excavations,  to 
be  used  in  smelting  iron  and  in  the  manufacture  of  lime,  con- 
stituted a  mine.  The  court  (i>er  Lord  Tenterden,  C.  J.)  hav- 
ing adverted  to  an  attempt  by  counsel  to  restrict  the  term 
"mine"  to  works  for  the  extraction  of  metals,  proceeded:  **If 
the  existence  of  metal  be  necessary  to  constitute  a  mine,  salt 
works,  from  which  salt  is  obtained  in  the  way  this  stone  was 
obtained,  will  not  be  mines,  nor,  indeed,  will  coal  works  be 

mines And  to  deny  the  character  of  a  mine  to  the 

works  in  question  would,  as  it  appears  to  us,  be  to  depart  from 
the  ordinary  and  proper  meaning  of  that  word  in  the  Eng- 
lish language.''  In  Rex  v,  BretteU,  3  Bam.  &  Adol.  424,  the 
court  held  that  similar  works  for  obtaining  fire-brick  day 
were  a  mine,  saying:  '^In  order  to  determine  whether  an 
excavation  in  the  earth  constitutes  a  mine  or  not  we  are  to 
look  to  the  mode  in  which  the  article  is  obtained,  and  not  to 
its  chemical  or  geological  character."  In  Westmoreland  Coal 
Co.' 8  Appeal,  85  Pa.  St.  344,  it  was  held  that  as  to  coal  a 
worked  vein  is  a  mine,  and  the  court  said :  ''By  working  the 
vein  it  becomes  a  mine."  In  Hartwell  v.  Camman,  10  N.  J. 
Eq.  128,  64  Am.  Dec.  448,  it  was  held  that  paint-stone  found 
in  strata  below  the  surface  of  the  soil,  distinct  from  the  ordi- 
nary earth,  and  worked  by  ordinary  means  of  mining,  will 
pass  by  the  designation  of  ''mines  and  minerals"  in  a  deed. 
In  Ball  V.  Tolman,  supra,  dredgmg  the  bed  of  a  navigable 
river  for  gold — ^which  operations  yielded  no  returns  whatever 
— was  yet  held  to  be  mining,  and  among  the  reasons  assigned 
for  the  decision  was  that  the  method  adopted  was  among  the 
modes  of  placer  mining.  In  Hines  v.  Miller,  122  Cal.  517,  it 
was  held  that  one  engaged  in  the  construction  of  shafts^  tun- 
nels, and  the  like,  for  prospecting  and  developing  a  mine,  is 
engaged  in  mining  as  much  as  he  who  extracts  gravel  or  ore 
from  the  mine.  Suppose  the  shafts  and  tunnels  should  fail 
to  strike  profitable  ore  or  gravel  (which  was  probably  the 
fact  in  Hines  v.  Miller,  as  the  action  was  to  enforce  liens  for 
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unpaid  labor  done  on  the  ground),  would  the  operations  be 
any  the  less  "mining''?  Or  suppose  some  expert  should 
testify  that  the  ground  explored  was  worthless  for  any  pur- 
pose of  profit,  we  think  his  opinion  would  hardly  justify  the 
conclusion  that  the  ground  was  not  in  fact  mined — assum- 
ing, of  course,  that  the  operations  were  prosecuted  in  good 
faith. 

We  do  not  hold  that  the  inferences  to  be  deduced  from  the 
authorities  cited  would  control  the  decision  of  all  questions 
which  may  arise  concerning  the  proper  definition  of  a  mine 
or  mining  ground ;  for  the  phases  in  which  such  questions 
may  occur  are,  perhaps,  very  varied;  but  we  think  it  clear 
that  when  a  mining  corporation,  in  good  faith,  works  by 
ordinary  mining  processes  deposits  of  stone  or  other  min- 
eral on  land  owned  by  it  with  a  view  to  utilizing  the  product 
for  commercial  purposes,  the  land  thus  worked  and  exploit- 
ed is  "mining  ground"  within  the  meaning  of  the  act  of 
1880,  whether  the  undertaking  results  in  loss  or  profit,  and 
whether  sound  judgment  and  discretion  would  approve 
that  use  of  the  land  or  not. 

The  expert  testimony  that  the  land  mined  is  of  no  value 
as  n^ning  ground  is  of  no  consequence,  for  the  reason,  if 
none  other,'  that  in  a  case  such  as  this  it  sets  up  a  false 
standard,  viz.,  that  mining  ground  must  be  land  bearing 
mineral  in  quantities  which  make  it  profitable  for  working 
— a  test  which  would  make  the  question  dependent  upon 
market  demand  for  the  product  and  the  thousand  varying 
contingencies  of  the  cost  of  production. 

There  is  no  doubt  on  the  evidence  that  some  portions  of 
the  mortgaged  land  were  actually  mined  by  defendant  with 
a  view  to  profit,  and  as  to  those  parts,  together  with  the  mill 
and  other  appurtenances  (McShane  v.  Carter,  supra),  the 
prohibition  of  the  statute  clearly  applied.  Whether  the 
tract  outside  the  six  or  eight  acres  upon  which  the  mining 
operations  seem  to  have  been  directly  prosecuted  ought  to 
be  considered  as  also  within  the  statute,  if  proved  to  be 
worthless  for  mining  purposes  and  not  necessary  to  the 
working  of  the  other,  is  a  question  not  raised  by  the  record 
and  which  we  do  not  decide.  The  act  does  not  relate  to 
the  real  property  of  such  a  corporation  generally,  but  only 
to  its  mining  groimd.  (Granite  Gold  Min.  Co.  v.  Magin- 
nes8,  118  Cal.  139.) 
CXXV.IL    Oal.— 19 


290  RuGOLB»  V.   Cannedy.  [127  Cal. 

The  judgment  and  order  denying  a  new  trial  should  be 
revened. 

Chipmani  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  (he  judg- 
ment and  order  denying  a  new  trial  are  reversed. 

Temple,  J.,         Ilonshaw,  J., 
Harrison,  J.,    McFariand,  J., 
Beatty,  C.  J. 


[Sac.  No.  244.    In  Bank.—December  23,  1899.1 

J.  B.  RUGGLES,  Respondent,  v.  W.  J.  CANNEDY  and 
BANK  OF  WINTERS,  Appellants. 

Chattel  Mobtgagb — ^Nbcessitt  of  Record — Invauditt  as  to  Cb£3>- 
IT0B8. — ^The  record  of  a  chattel  mortgage  upon  personal  property 
pursuant  to  section  2957  ol  the  Civil  Code  is  intended  to  take 
the  place  of  the  immediate  delivery  and  continued  change  of  poa- 
BCBsion  of  personal  property  required  in  other  cases  of  transfer 
by  section  3440  of  that  code;  and  if  the  mortgage  is  not  acknowl- 
edged or  proved,  certified,  and  recorded  as  required  by  section 
2967,  it  is  void  as  to  the  creditors  of  the  mortgagor. 

In. — ^Pbomft  Rboobd  EssEifTiAL — InsoLVBHOT  or  Mobtqaqob — Delated 
Regobd — Subsequent  Cdeditors — Action  bt  Assignee. — A  proBi|>t 
record  of  the  chattel  mortgage  is  essential  in  order  to  make  it 
valid  as  against  the  creditors  of  the  mortgagor;  and  where  the 
record  thereof  was  delayed  for  more  than  six  months,  and  was 
made  only  two  days  prior  to  the  adjudication  in  insolvency  of 
the  mortgagor,  the  mortgage  is  void,  especially  as  to  the  sub- 
sequent creditors  of  the  mortgagor,  who,  without  notice  of  the 
mortgage,  rendered  credit  to  him;  and  the  assignee  in  insolvency, 
representing  such  creditors,  who  have  proved  their  claims,  may 
maintain  an  action  to  have  the  mortgage  adjudged  null  and  void 
as  to  them.  [Garoutte,  J.,  Van  Dyke,  J.,  and  Harrison,  J.,  dis- 
senting.] 

In. — General  Rights  of  Creditors — Specific  Lien  of  Interest. — In 
general,  a  creditor  at  large  cannot  set  aside  a  chattel  mortgmge 
for  want  of  record,  or  nny  transfer  of  personal  property  for  wmat 
of  an  immediate  delivery  and  change  of  possession,  if  he  has  not  first 
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acquired  an  attachment  lien,  or  a  judgment  and  levy  under  exe- 
cution or  some  specific  interest  in  the  mortgage  property. 

Id.— Prevention  of  Suit  by  Insolvency — Pboof  of  Claims  against  In- 
solvent Debtor — Representation  of  Interest  by  Assignee. — 
Where  creditors  of  an  insolvent  mortgagor  of  personal  property 
are  prevented  from  suing  by  reason  of  the  adjudication  of  his  in- 
solvency, and  are  limited  to  the  proof  of  their  claims  against 
him,  such  proof  is  the  equivalent  of  a  judgment,  and  shows  suffi- 
cient interest  of  the  creditors  in  the  mortgaged  property  to  war- 
rant the  assailing  of  the  chattel  mortgage  as  a  void  act  for  want 
of  prompt  record,  and  the  assignee  in  insolvency  represents  the  in- 
terest of  the  creditors,  and  may  recover  the  property  for  their  bene- 
fit. 

Id.^Voluntary  Insolvency — Effect  of  Adjudication. — Where  the 
debtor  goes  into  voluntary  insolvency,  the  adjudication  in  insol- 
vency, in  the  absence  of  a  showing  to  the  contrary,  is  sufficient 
proof  of  the  inadequacy  of  the  property  to  pay  the  debts  in  full 
to  justify  a  proceeding,  on  behalf  of  the  creditors,  to  avoid  a  trans- 
fer or  chattel  mortgage  which  is  void  as  to  the  creditors. 

Id. — Code  Provisions  as  to  Assignee — General  Power  under  Insol- 
vent Act. — ^The  inclusion  of  the  assignee  in  insolvency  in  section 
3440  of  the  Civil  Code,  and  the  omission  to  refer  to  him  in  sec- 
tion 2957  of  that  code,  does  not  effect  the  general  power  of  the 
assignee  in  insolvency  conferred  by  the  Insolvent  Act  to  represent 
the  insolvent  estate,  and  to  maintain  suits  for  the  benefit  of  the 
creditors  of  the  insolvent  debtor  in  cases  arising  under  section 
2967. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Yolo  County  and  from  an  order  denying  a  new  trial.  W. 
H.  Grant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charies  W.  Thomas,  for  Appellants. 

Section  3440  of  the  code  has  no  application  to  statutory 
chattel  mortgages  allowed  by  law,  as  distinguished  from 
common-law  mortgages  of  chattels.  (Rohrbough  v.  Johnson, 
107  Cal.  144;  Bank  of  UMah  v.  Moore,  108  Cal.  673.)  The 
action  cannot  be  sustained  as  one  brought  under  section  55 
of  the  Insolvent  Act,  there  being  an  entire  absence  of  fraud. 
(^Matthews  v,  Chaboya,  111  Cal.  435;  Hobb  v.  Whittier-Fuir 
ler  Co,,  87  Cal.  613.)  Nor  can  it  be  sustained  as  brought 
under  sections  3439  and  3442  of  the  Civil  Code,  there  being 
no  intent  to  hinder  or  delay  or  defraud  creditors.  The  right 
of   creditors  to  attack  a  mortgage  as  fraudulent  does  not 
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pass  to  the  assignee.  {Sandwich  Mfg.  Co,  v.  Wright,  22 
Fed.  Rep.  631 ;  cited  with  approval  in  Francisco  v.  Aguirre, 
94  Cal.  180,  186,  and  Babcock  v.  Chase,  111  Cal.  351,  353.) 
Where  the  statute  does  not  otherwise  specify,  a  chattel  mort- 
gage may  be  recorded  any  time  before  specific  liens  or  inter- 
ests are  acquired  by  others.  (Jones  on  Chattel  Mortgages, 
sec.  237.)  No  creditor  who  has  not  acquired  a  specific  inter-  * 
est  or  lien  can  avoid  an  unfiled  chattel  mortgage.  (Thorn- 
burg  V.  Hand,  7  Cal.  554 ;  Jones  v.  Graham,  77  N.  Y.  628 ; 
Kitchen  v,  Lowery,  127  N.  Y.  53;  Cameron  v.  Marvin,  26 
Kan.  612  (627);  Jones  on  Chattel  Mortgages,  sec.  245; 
Bump  on  Fraudulent  Conveyances,  sees.  450,  451;  Brown 
V.  Campbell,  100  Cal.  635;  38  Am.  St.  Rep.  314;  TreToaine 
V.  Mortimer,  128  N.  Y.  1;  Button  v.  Rathbone,  126  N.  Y. 
187;  Hicks  v.  Williams,  17  Barb.  527.)  An  unfiled  chattel 
mortgage  good  between  the  parties  is  good  as  against  the 
assignee  in  insolvency  of  the  mortgagor.  {Stacart  v,  Piatt, 
101  N.  S.  731  (739) ;  Overstreet  v.  Manning,  67  Tex.  657; 
Ransom  v.  Schmela,  13  Neb.  73 ;  Gilbert  v.  Vail,  60  Vt.  261 ; 
Folsom  V.  Clemence,  111  Mass.  273;  Chase  v.  Denny,  130 
Mass.  566.) 

Philip  Bruton,  for  Respondent. 

The  assignee  in  insolvency  is  not  confined  to  powers  given 
under  section  55  of  the  Insolvent  Act,  but  he  represents  the 
entire  estate,  under  section  17  of  that  act,  and  he  may  set 
aside  any  transfer  void  as  to  the  creditors,  without  reference 
to  any  question  of  fraud.  (Merrill  v.  Hurlburt,  63  Cal.  494 ; 
Brown  v.  Bank  of  Napa,  77  Cal.  544.)  The  record  in  sec- 
tion 2497  of  the  Civil  Code  is  the  substitute  for  the  delivery 
and  change  of  possession  of  section  3440,  and  should  be 
immediate.  (Berson  v.  Nunan,  63  Cal.  550  (552) ;  2  Bige- 
low  on  Frauds,  252,  348;  Bump  on  Fraudulent  Convey- 
ances, sec.  110,  p.  113.)  An  unrecorded  mortgage  is  void 
as  to  intervening  creditors.  (Noyes  v.  Brace,  8  S.  Dak.  190 : 
Root  Co.  V.  Harl,  62  Mich.  420;  Sanger  v.  Guenther,  73  Wis. 
354;  Putnam  v.  Reynolds,  44  Mich.  114;  Ryan  Drug  Co,  tr, 
Hoambsahl,  89  Wis.  61 ;  Dempsey  v.  Pforzheimer,  86  Midi. 
652;  Crippen  v,  Jacobson,  56  Mich.  386.)  The  adjudication 
of  insolvency  in  the  absence  of  a  showing  to  the  contrary 
is  suflScient  proof  of  the  inadequacy  of  the  estate  to  pay   in* 
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debtedness.  (Turner  v.  Adams,  46  Mo.  95;  Case  v.  Beaure- 
gard, 101  U.  S.  688.)  The  assignee  in  insolvency  represents 
the  creditors,  who  can  only  prove  their  claims,  and  cannot 
sue.  (Insolvent  Act  1880,  sec.  45;  Schaller  v.  Wright,  70 
Iowa,  677;  Bingham  v.  Jordan,  1  Allen,  373,  374;  79  Am. 
Dec.  748;  Pratt  v.  Curtis,  2  Low.  87,  89;  Shackleford  v.  Col- 
lier, 6  Bush.  149,  154;  Moore  v.  Young,  4  Biss.  128,  132- 
36;  Walter  v.  Dashiell,  1  Md.  455,  469,  470;  Diggs  v.  Mc- 
Cullough,  69  Md.  592,  609;  Pillsbury  v.  Kingon,  33  N.  J. 
Eq.  283  (291) ;  Lindeman  v,  Ingham,  36  Ohio  St.  1;  Mann 
V.  Flower,  25  Minn.  503;  Southard  v.  Benner,  72  N.  Y. 
427;  Shipman  v.  Aetna  Ins.  Co.,  29  Conn.  252.) 

THE  COURT. — Upon  further  consideration  we  adhere  to 
the  following  opinion  and  judgment  heretofore  rendered  in 
Department: 

"HENSHAW,  J. — This  action  is  brought  by  the  assignee 
in  insolvency  of  one  Wilgus,  seeking  a  decree  declaring  void 
against  creditors  a  chattel  mortgage  executed  by  Wilgus  to 
defendant  Cannedy.  The  appeal  is  from  the  judgment  upon 
the  judgment-roll  alone.  The  findings  of  fact  negative  all 
claim  of  actual  fraud  and  of  a  violation  of  the  provisions  of 
the  insolvency  act.  The  mortgage  was  made  upon  Febru- 
ary 17,  1893,  for  a  valuable  consideration,  and  for  a  like 
consideration  was  assigned  to  the  defendant  bank,  which 
took  without  knowledge  of  Wilgus'  contemplated  insolvency. 
It  was  not  recorded,  however,  until  August  26,  1893,  six 
months  later,  and  two  days  before  Wilgus,  under  his  volun- 
tary petition,  was  declared  an  insolvent.  Intermediate  the 
time  of  giving  and  the  time  of  recording  the  mortgage  Wil- 
gus incurred  debts,  some  of  which  were  proved  and  allowed 
in  the  insolvency  court.  The  creditors  knew  nothing  of  the 
mortgage  until  its  recordation.  The  court,  at  the  suit  of 
the  assignee,  under  the  facts  adjudged  the  mortgage  to  be 
null  and  void  as  to  these  creditors. 

"Two  leading  questions  are  thus  presented :  1.  Is  a  chattel 
mortgage,  withheld  from  record  beyond  a  time  reasonably 
necessary  for  its  prompt  recordation,  void  against  credit.ora 
whose  claims  have  arisen  between  the  date  of  its  execuuon 
and  the  date  of  its  recordation?  2.  May  such  a  mortgage 
be  declared  void  at  the  instance  of  the  assignee  in  insolvency 
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those  who  are  his  creditors  while  he  remains  in  possession, 
and  the  successors  in  interest  of  such  creditoFs,  and  againsl 
any  persons  on  whom  his  estate  devolves  in  trust  for  the 
benefit  of  others  than  himself,  and  against  purchasers  or  en- 
cumbrancers in  good  faith  subsequent  to  the  transfer/  (Civ. 
Code,  sec.  3440.) 

"  'A  mortgage  of  personal  property  is  void  as  against 
creditors  of  the  mortgagor  and  subsequent  purchasers  and 
encumbrancers  of  the  property  in  good  faith,  and  for  value, 
unless:  1.  It  is  accompanied  by  the  affidavit  of  all  the  pa^ 
ties  thereto  that  it  is  made  in  good  faith,  and  without  any 
design  to  hinder,  delay,  or  defraud  creditors ;  2.  It  is  ack- 
nowledged or  proved,  certified  and  recorded  in  like  manner 
as  grants  of  real  property.'   (Civ  Code,  sec.  2957.) 

'Thus,  in  the  case  of  the  articles  of  personal  property 
enumerated  in  section  2955  of  the  code,  recordation  became 
a  substitute  for  delivery  and  change  of  possession.  The  re- 
cording of  the  mortgage  is,  therefore,  made  by  the  code  the 
equivalent  of  an  immediate  delivery  and  continued  change 
of  possession.'  (Berson  v,  Nunan,  63  Cal.  550;  Martin  v. 
Thompson,  63  Cal.  3.) 

''But  here  it  is  argued  that,  while  the  law  makes  recorda- 
tion the  substitute  for  an  immediate  delivery,  it  does  not 
mean  or  require  immediate  recordation,  but  only  provides 
that,  when  effected,  recordation  is  the  equivalent  of  imme- 
diate delivery  and  continued  and  actual  change  of  posses- 
sion. Considering  that  the  law  demands  immediate  deliv- 
ery, and  that  recordation  is  but  a  substitute  for  it,  it  is  not 
easy  to  see  how  an  indefinitely  delayed  recordation  may  be 
said  to  take  the  place  of  an  actual,  immediate  delivery.  One 
being  designed  as  a  substitute  for  the  other,  what  is  the 
condition,  in  the  one  case,  if  the  property  be  not  immediate- 
ly delivered?  Indisputably,  the  mortgage  is  void  as  to  cred- 
itors. What,  then,  is  the  condition  in  the  other  case  for  the 
indefinite  period  during  which  there  has  been  no  recorda- 
tion? While  recordation  is  lacking  there  is  not  only  no 
equivalent  for  an  immediate  delivery,  but  there  is  no  delivery 
at  all.    Recordation  itself  is  the  substitute  for  delivery. 

"A  prompt  recordation  most  obviously  takes  the  place  of 
an  immediate  delivery,  and  a  delayed  recordation  of  a  tardy 
delivery.     How,  then,  can  a  recordation  effected  one  year 
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or  ten  years  after  the  execution  of  the  mortgage  be  said  to  be 
the  equivalent  of  the  delivery  which  by  the  law  is  required  to 
be  made  with  all  reasonable  dispatch?  Even  more  untenable 
does  this  argument  seem  when  consideration  is  had  for  the 
manifest  policy  of  these  laws.  The  very  object  of  them  all, 
the  reason  for  their  being,  is  to  prevent  secret  liens  upon  and 
interests  in  personal  property.  Says  Chancellor  Kent  (2 
Kent's  Commentaries,  ^^523) :  'The  policy  of  the  law  will 
not  permit  the  owner  of  personal  property  to  create  an  inter- 
est in  another,  either  by  mortgage  or  absolute  sale,  and  still 
continue  to  be  the  visible  owner.  The  law  will  not  stop  to 
inquire  whether  there  was  actual  fraud  or  not,  for  it  is  against 
sound  policy  to  suffer  the  vendor  to  remain  in  possession. 
....  It  necessarily  creates  a  secret  encumbrance  as  to  per- 
sonal property,  when  to  the  world  the  vendor  or  mortgagor 
appears  to  be  the  owner,  and  he  gains  credit  as  such,  and  is 
enabled  to  practice  deceit  upon  mankind.'  In  Palmer  v. 
Howard,  72  Cal.  293,  it  is  said :  'It  must  be  remembered,  in 
general,  that  the  policy  of  the  law  is  against  upholding  secret 
liens  and  charges  to  the  injury  of  innocent  purchasers  or  en- 
cumbrancers for  value,  and,  in  particular,  that  mortgages  of 
personal  property  are  permitted  only  in  certain  specified 
cases,  and  this  only  upon  the  observance  of  certain  formalities 
designed  to  secure  good  faith,  and  to  give  notice  to  the  world 
of  the  character  of  the  transaction.'  This  language  has  very 
recently  been  quoted  with  approval  in  Stockton  Sav.  etc. 
Soc.  V.  Purvis,  112  Cal.  236;  53  Am.  St.  Rep.  210. 

'HiVith  this  for  the  unquestioned  policy  of  the  law,  how  can 
it  successfully  be  urged  that  an  interpretation  which  fosters 
and  encourages  the  very  evil  which  the  law  was  designed  to 
check  can  be  the  true  one?  A  mortgage  without  immediate 
delivery  would  create  a  secret  lien,  admittedly  void  against 
creditors.  Is  a  mortgage  without  immediate  recordation  any 
less  a  secret  lien,  or  any  less  an  evil  to  be  avoided?  Prior  to 
the  amendment  to  section  2955  of  the  Civil  Code,  adopted  in 
1895,  as  counsel  well  instance,  if  a  person  had  desired  to  bor- 
row money  upon  his  farming  implements  he  would  have 
been  compelled  to  transfer  possession  immediately  under  sec- 
tion 3440  of  the  Civil  Code.  By  the  amendment  these  imple- 
inents  are  placed  in  the  list  of  those  upon  which  statutory 
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chattel  mortgages  may  be  given.  Therefore,  he  may  now 
make  such  a  mortgage  upon  them  without  delivery.  Did  the 
legislature  intend  to  accommodate  the  farmer  by  enabling 
him  to  retain  possession  and  use  of  his  property,  while  at  the 
same  time  protecting  the  public  by  recordation?  Or  did  it 
design  to  make  fraud  easier  by  framing  an  ever-increasing 
list  of  articles  upon  which  might  be  placed  secret  liens?  The 
mortgagor  holding  possession  could  thus  obtain  credit  upon 
the  strength  of  his  apparent  untrammeled  ownership,  while 
the  mortgagee  could  defeat  the  creditors'  recovery  by  record- 
ing his  mortgage  at  any  time  before  the  levy  of  an  attach- 
ment. 

^'Fassett  v.  Wise,  115  Cal.  316,  which  appellants  cite,  is  not 
in  point  upon  the  proposition  we  have  been  considering.  This 
court  was  there  called  upon  to  construe  the  sections  of  the 
Civil  Code  (2959,  2965)  dealing  with  the  place  of  recorda- 
tion. It  was  insisted  that  the  mortgage  having  been  executed 
in  Kings  county,  and  the  sheep  having  been'  removed  thence 
to  Tulare  county  before  recordation  anywhere,  there  was  al- 
lowed under  section  2965  of  the  Civil  Code  thirty  days  after 
such  removal  in  which  to  record  in  Tulare  county.  It  was 
decided  that  this  section  did  not  apply;  that  the  mortgage 
was  not  recorded,  and,  therefore,  not  a  mortgage  at  all  as  to 
creditors  until  after  it  had  been  placed  on  Tecord  both  in 
Kings  county  and  Tulare  county.  The  effect  as  to  creditors 
of  the  tardy  recordation  in  Kings  county  was  not  determined. 

"We  conclude  upon  this  question  that  our  law  requires  im- 
mediate recordation  in  lieu  of  immediate  delivery,  and  that 
when  such  recordation  is  not  effected  the  mortgage  'is  void  as 
against  creditors  of  the  mortgagor.'    The  penalty  for  a  fail- 
ure to  record  promptly  in  the  case  of  a  mortgage  is  identical 
with  the  penalty  under  section  3440  for  a  failure  to  deliver 
promptly  in  the  case  of  a  sale.    In  either  case  the  failure  re- 
sults in  a  legal  fraud  against  those  whom  the  statute  enumer- 
ates and  protects.     Section  3440  excepts  a  'mortgage  when 
allowed  by  law'  from  the  requirement  of  immediate  delivery, 
because,  and  only  because,  the  recordation  takes  the  place  of 
delivery.    It  certainly  cannot  be  said  that  it  was  the  design  of 
the  legislature  to  exclude  the  articles  of  personal  property 
affected  by  such  mortgages  from  the  operations  of  the  laws 
forbidding  secret  liens. 
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''But  this,  it  is  to  be  noted,  does  not  mean  that  such  a  mort- 
gage between  the  parties,  and  as  to  all  the  world,  is  absolutely 
void  like  an  unrecorded  builder's  contract  under  the  mechan- 
ic's lien  law.  It  does  mean,  however,  that  it  may  be  avoided 
at  the  instance  of  anyone  in  the  enumerated  classes — cred- 
itor, purchaser,  or  encumbrancer — whose  right  accrues  dur- 
ing the  time  the  recordation  is  withheld.  Between  the  parties 
the  unrecorded  mortgage  is,  of  course,  valid.  It  is  likewise 
valid  against  any  creditor,  purchaser,  or  encumbrancer  whose 
claim  arises  after  recordation.  So,  too,  the  mortgagee's  inter- 
est in  or  title  to  the  chattel  affected  by  the  unrecorded  mort- 
gage may  be  successfully  asserted  against  a  mere  trespasser. 
Whether  it  is  void  against  a  creditor  who  extended  credit  be- 
fore the  making  of  the  mortgage  does  not  here  call  for  decis- 
ion. Suffice  it  to  say  that  upon  this,  as  well  as  upon  many 
other  questions  concerning  chattel  mortgages,  an  irreconcil- 
able conflict  in  the  decisions  of  the  courts  upon  statutes  prac- 
tically identical  in  language  will  be  discovered.  In  illustra- 
tion of  this  may  be  cited  Stephens  v.  Perrine,  143  N.  Y.  476 ; 
Dempaey  v.  Pforzheimer,  86  Mich.  652. 

"But  it  is  insisted  that,  even  if  an  unrecorded  mortgage  is 
void  at  the  instance  of  creditors,  only  those  creditors  may 
take  advantage  of  the  law  who  by  judgment  and  execution 
levy,  or  at  least  by  attachment  levy,  have  acquired  a  lien 
upon  the  property  before  recordation.  In  this  appellants 
place  reliance  upon  section  237  of  Jones  on  Chattel  Mort- 
gages, and  upon  the  authorities  which  the  learned  author 
cites  in  suport  of  his  text.  He  speaks  as  follows :  *The  only 
effect  of  delay  in  recording  or  filing  a  mortgage  is  to  render 
it  void  as  against  intervening  purchasers  or  mortgagees,  or 
creditors  obtaining  liens  by  attachment,  judgment,  or  execu- 
tion. If  the  time  within  which  a  mortgage  must  be  recorded 
or  filed  be  not  expressly  prescribed  by  statute,  it  is  sufficient 
that  this  be  done  at  any  time  before  possession  is  taken,  or 
interest  or  liens  are  acquired  by  others,  no  matter  how  long 
this  be  after  the  execution  of  the  mortgage.  The  record  of  a 
mortgage  being  only  a  substitute  for  the  mortgagee's  posses- 
sion, it  follows  that,  in  the  absence  of  any  record,  possession 
taken  by  the  mortgagee  before  others  have  acquired  any 
interest  in  the  property  makes  his  mortgage  lien  complete.' 
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'To  this  the  answer  is  that  such  is  not  the  law  of  this 
state.  In  terms,  this  rule  is  limited  to  those  cases  where  im- 
mediate recordation  is  not  required  by  law,  and  in  our  state, 
rs  has  been  discussed,  as  well  as  in  other  states  under  similar 
and  wellnigh  identical  statutes,  as  will  be  shown,  immediate 
recordation  is  exacted.  Again,  as  we  have  seen,  a  perfect 
analogy  exists  in  our  law  between  the  case  of  sales  and  the 
case  of  mortgages  of  personal  property.  In  both,  immediate 
delivery,  or  its  equivalent — immediate  recordation — must 
take  place.  In  each  the  result  of  a  failure  in  this  particular  is 
to  render  the  contract  absolutely  void  as  to  creditors.  In 
Watson  V.  Rodgers,  53  Cal.  402,  it  is  held  that  a  sale  of  per- 
sonal property  unaccompanied  by  an  immediate  delivery  is 
void  as  to  creditors,  notwithstanding  the  delivery  was  effected 
before  the  creditors  acquired  a  lien  by  attachment  levy.  In 
Chenery  v.  Palmer,  supra,  it  is  decided  that,  whether  the  con- 
tiact  is  a  sale  or  a  mortgage,  in  either  event,  not  being  fol- 
lowed by  immediate  delivery,  it  was  void  as  to  creditors, 
though  delivery  was  made  before  levy.  In  other  words,  two 
distinct  propositions  have  thus  been  decided:  1.  That  neither 
in  the  case  of  a  sale  nor  of  a  mortgage  would  a  delayed  deliv-* 
ery  validate  the  contract  against  creditors;  and  2.  That  it 
was  not  necessary  that  these  creditors  should  have  acquired 
rights  by  judgment  or  attachment  before  delivery  of  the  chat- 
tel sold  or  mortgaged  to  warrant  their  setting  aside  the  trans- 
fer. Our  recordation  laws,  admittedly  being  but  a  substitute 
for  such  immediate  delivery,  certainly  have  not  changed  the 
principles  here  announced,  and  should  not  be  said  to  have 
changed  the  rule  which  elsewhere  finds  abundant  support. 

"It  is  recognized  that  the  authorities  are  in  conflict  upoa 
this  proposition,  and  that  in  some  states  it  is  held  that  a  cred- 
itor must  have  acquired  a  lien  before  recordation  of  the  mort- 
gage, else  it  is  valid  against  him.  Such  we  have  said  is  not 
the  rule  in  this  state.  It  is  not  the  rule  in  Oregon,  whose  law 
provides:  'A  mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor  ....  unless  it  is  re- 
corded in  the  same  manner  as  is  required  by  law  in  convey* 
ances  of  real  property.'  (Or.  Gen.  Stats.,  sec.  1648;  WiHamr- 
eite  Casket  Co.  v.  Cross,  etc.,  12  Wash.  190.)  The  same  may 
be  said  of  Wisconsin,  whose  statute  is  as  follows:    'No  mort- 
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gage  of  personal  property  shall  be  valid  as  against  third  per- 
sons unless  the  property  be  delivered  to  and  retained  by  the 
mortgagee,  or  unless  the  mortgage  or  a  copy  thereof  be  filed.' 
(Wis.  Rev.  Stats.,  sec,  2313 ;  Ryan  Drug  Store  Co.  v.  Hoamb- 
sahl,  89  Wis.  61.)  The  Michigan  statute  provides  (Howell's 
Ann.  Stats,  of  Mich.,  sec.  6193)  :  'Every  mortgage  or  con- 
veyance intended  to  operate  as  a  mortgage  of  goods  and  chat- 
tels, which  shall  hereafter  be  made,  which  shall  not  be  accom- 
panied by  an  immediate  delivery  and  followed  by  an  actual 
and  continued  change  of  possession  of  the  thing  mortgaged, 
shall  be  absolutely  void  as  against  the  creditors  of  the  mortga- 
gor, ....  unless  the  mortgage  or  a  true  copy  thereof  shall 
be  filed  in  the  office  of  the  township  clerk,'  etc.  In  Crippen 
V.  Jacobson,  56  Mich.  386,  and  in  Dempsey  v,  Pforzheiraet, 
supra,  it  is  held  that  such  mortgages,  under  the  law  as 
quoted,  are  absolutely  void  against  creditors  whose  claims 
have  arisen  during  the  time  they  were  withheld  from  recorda- 
tion, notwithstanding  the  fact  that  they  had  acquired  no  lien 
upon  the  specific  property  until  after  recordation  or  posses- 
sion taken.  Without  further  quotations,  it  is  sufficient  to  cite 
additionally  upon  this  point  the  cases  of  Noyea  v.  Brace,  8  S. 
Dak.  190;  Thompson  v.  Van  Vechten,  27  N.  Y.  581;  Karst 
V.  Oane,  136  N.  Y.  316;  Stephens  v,  Perrine,  supra;  Roe  v. 
Meding,  53  N.  J.  Eq.  350;  Simpson  v.  Harris,  21  Nev.  353; 
Farmers'  etc.  Bank  v.  Anthony,  39  Neb.  343;  Kimball  Co.  v. 
Kirby,  4  S.  Dak.  152. 

''Of  course,  it  is  true  in  general  that  a  creditor  at  large  of 
the  mortgagor  cannot  set  aside  a  mortgage  for  lack  of  recorda- 
tion, any  more  than  can  such  a  creditor  set  aside  a  sale  voidf 
for  want  of  immediate  delivery.  He  must  come  first  with  his 
judgment  lien,  execution  levy,  attachment,  or  some  other 
process  or  right  by  which  he  has  acquired  a  specific  interest  in 
or  claim  upon  the  particular  property.  But  since,  as  has 
been  discussed,  he  may  acquire  this  lien  or  right  after  record- 
ation, and  since,  when  acquired,  the  mortgage  is  void  as  to 
him,  it  makes  little  difference  whether  it  be  stated  as  the  rule 
that  the  law  requires  immediate  recordation,  or  whether  it  be 
said  that,  while  it  does  not  require  immediate  recordation,  the 
mortgage  is' void  as  to  creditors  who  have  become  such  during 
the  time  recordation  has  been  delayed.  It  is  but  a  change  in 
the  form  of  words,  while  all  of  the  legal  effects  remain  the 
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some.  The  law  may  be  said  to  contemplate  or  require  imme- 
diate recordation  because  the  righte  of  creditors  arising  before 
recordation  are  superior  to  those  of  the  mortgagee,  or  it  may 
be  said  that,  while  the  law  does  not  exact  immediate  recorda- 
tion, it  renders  the  mortgage  void  as  to  such  creditors,  unless 
it  be  so  recorded.  In  both  cases  the  results  are  identical,  and 
over  any  precise  form  of  expression  there  need  be  no  hag- 
gling. 

'In  this  case  the  creditors  had  not  obtained  judgments 
against  the  mortgagor,  nor  indeed  had  they  instituted  any 
proceedings  against  him  at  the  time  he  was  adjudged  an  in- 
solvent. After  that  judgment,  by  force  of  the  insolvency  act 
itself,  they  were  prevented  from  resorting  to  any  proceeding 
in  law  or  equity  for  such  purpose.  They  were  limited  to  the 
presentation  of  claims  in  the  insolvency  court.  This  they 
did,  and  when  those  claims  were  allowed  and  approved  the 
questions  involved  in  them  became  res  judicata.  The  presen- 
tation, allowance,  and  approval  of  the  claim,  while  not  in 
strictness  a  judgment,  had  much  of  the  force  and  effect  of  a 
judgment,  and  was  the  only  thing  in  the  nature  of  a  judg- 
ment which  creditors  so  situated  could  obtain.  For  the  pur- 
pose of  enforcing  their  rights  against  fraudulent  or  void 
acts  of  the  insolvent,  it  is  the  equivalent  of  a  judgment. 
(Roan  V.  Winn,  93  Mo.  503.) 

"We  ar6  not  advised,  nor  do  we  understand  it  to  be  the 
rule  in  this  state,  that  a  judgment  creditor  must  exhaust  all 
other  property  before  avoiding  a  sale,  transfer,  or  mortgage 
by  his  debtor,  which  by  the  law  is  declared  as  to  him  void,  or 
a  fraud  upon  his  rights.  But,  if  it  should  be  said  that  it  is 
necessary  for  the  creditor  to  show  that  he  cannot  otherwise 
make  good  his  debt,  we  think  a  sufficient  showing  to  that  end 
is  made  in  this  case  by  the  undenied  averment  of  the  debtor's 
voluntary  insolvency.  Insolvency  in  the  law  has  two  distinct 
and  well-defined  significations.  Anderson,  in  his  Law  Dic- 
tionary, defines  an  insolvent  as  *a  person  who  is  not  pecimi- 
arily  able  to  pay  his  debts  as  they  fall  due;  also  a  person 
whose  property,  if  distributed  among  his  creditors,  would  not 
be  sufficient  to  pay  their  claims  in  full.'  Our  insolvency  act 
recognizes  these  distinct  meanings.  In  proceedings  for  invol- 
untary insolvency  (Insolvent  Act,  sec.  8) ,  aside  from  the  acta 
of  fraud  therein  enumerated,  one  may  be  cast  into  insolvency 
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who  is  shown  to  be  unable  to  meet  his  debts  as  they  fall  due ; 
yet  his  assets  may  be  ample  for  the  full  payment  of  his  debts, 
though  not  immediately  available  for  their  prompt  payment. 
But  where  one  voluntarily  seeks  the  benefit  of  the  act  he  may 
not  aver  his  inability  to  pay  his  debte  as  they  fall  due,  but  by 
verified  petition  must  allege  ^his  inability  to  pay  all  his  debts 
in  full,'  and  the  adjudication  in  insolvency  is  made  pursuant 
to  that  allegation.  In  such  a  case  certainly  the  adjudication 
of  insolvency,  in  the  absence  of  a  showing  to  the  contrary,  is 
sufficient  proof  of  the  inadequacy  of  the  property  to  pay  the 
debts  in  full.  (Turner  v.  Adams,  46  Mo.  95;  Case  v.  Beaure- 
gard, 101 U.  S.  688.) 

"2.  We  are  come  now  to  consider  whether  the  assignee  rep- 
resenting these  creditors  whose  claims  have  been  proved  and 
allowed  may  institute  on  their  behalf  an  equitable  action  to 
avoid  the  mortgage,  an  action  which,  but  for  the  insolvency 
of  the  debtor,  the  creditors  themselves  unquestionably  could 
have  maintained  after  pressing  their  debts  to  judgment.  The 
assignee's  right  so  to  do  is  combated  upon  two  grounds :  1. 
Because,  while  section  3440  of  the  Civil  Code  declares  that  a 
transfer  or  lien  upon  personal  property  may  be  avoided  at  the 
instance  of  the  creditor,  or  of  him  upon  whom  the  estate  of 
the  debtor  devolves  in  trust,  no  such  expression  is  found  in 
section  2957,  which  declares  merely  that  a  mortgage  of  per- 
sonal property  is  void  as  against  creditors,  not  expressly  in- 
cluding either  successors  in  interest  or  trustees;  2.  It  is  con- 
tended that,  in  any  event,  the  assignee  in  insolvency  can  at- 
tack the  acts  of  the  insolvent  on  behalf  of  the  creditors  only 
for  actual  fraud,  and  that  the  act  here  contemplated  is  but  a 
constructive  legal  fraud.  It  may  here  be  suggested  that  this 
so-called  legal  fraud  was,  if  anything,  a  fraud,  not  of  the 
mortgagor,  who  is  to  suflfer  nothing  by  it,  but  of  the  mort- 
gagee, who  may  be  compelled  to  lose  his  lien  for  his  own 
remissness  and  n^lect.  Says  Mr.  Justice  Cooley,  in  Putnam 
V,  Reynolds,  44  Mich.  114 :  'Even  creditors,  it  is  said,  can- 
not attack  the  mortgage,  except  indirectly  through  a  seizure 
of  the  property  by  attachment,  or  other  suitable  process.  This 
is  doubtless  true  where  the  invalidity  of  the  mortgage  arises 
from  the  fraud  of  the  mortgagor;  but  whether  the  same  rule 
will  apply  when  the  mortgage  was  originally  valid,  but  is 
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made  void  by  the  neglect  of  the  mortgagee,  may  well  be  qnea- 
tioned.    It  would  be  easy  to  suggest  weighty  consideratioDS 
arising  in  such  cases,  but  not  existing  in  the  case  of  a  fraudu- 
lent mortgage,  and  which  it  might  well  be  thought  should 
control.'    We  do  not  regard  the  omission  in  section  2957  of 
the  Civil  Code  to  declare  that  those  upon  whom  the  estate  of 
the  debtor  may  devolve  in  trust  have  the  right  to  avoid  the 
mortgage,  as  being  at  all  important.  It  was  early  held  under 
the  English  statutes  of  George  the  Fourth  (1  Qeorge  IV,  c 
119 ;  7  George  IV,  c.  67),  which  conferred  no  right  upon  the 
assignee  in  insolvency  to  avoid  conveyances  of  the  assignori 
and  in  cases  where  this  fact  was  pressed  upon  the  attention  of 
the  court,  that  the  assignee  had  this  right  by  virtue  of  the 
fact  that  he  represented  the  creditors.    {ButcJier  v.  Harridan, 
4  Bam.  &  Adol.  129;  Doe  v.  Ball,  11  Mees.  &  W.  6Z1;  NarcoU 
V,  Dodd,  1  Craig  &  P.  100.)  In  Holme$  v.  Penny,  3  Kay  & 
J.  90,  a  bill  was  brought  by  the  assignee  in  insolvency.  Vice^ 
Chancellor  Wood,  discussing  his  right  so  to  do,  said :    'I  have 
no  doubt  of  the  right  of  the  assignee  in  insolvency  to  sue  in 
the  case.   In  Doe  v.  BaU,  supra,  Baron  Parke  and  the  present 
lord  chancellor  decided  that  an  assignee  in  insolvency  might 
properly  represent  all  the  creditors  in  proceedings  to  set  aside 
an  instrument  which  any  of  the  creditors  might  have  insti- 
tuted.'   The  failure  to  observe  the  well^iefined  distinction  be- 
tween the  powers  of  the  assignee  in  insolvency,  who  thus  rep- 
resents the  creditors,  and  those  of  an  assignee  for  the  benefit 
of  creditors,  who  is  the  representative  of  the  assignor,  has  led 
to  much  conflict  of  authority  upon  this  question.    In  this 
state,  it  is  held  that  an  assignee  for  the  benefit  of  creditoiB 
may  not  maintain  such  an  action,  but  the  distinction  between 
such  an  assignee  and  the  assignee  in  insolvency  is  clearly 
pointed  out.    Thus,  in  Francisco  v.  Aguirre,  94  Gal.  180,  in 
discussing  the  conflict  of  authority  which  exists  upon  the 
question,  it  is  said :    'In  other  states  the  assignee  for  the  bene- 
fit of  creditors  has  been  held  to  have  such  right  upon  the 
ground  that  by  virtue  of  statutory  provisions  the  assignment 
))artake3  so  far  of  the  nature  of  a  proceeding  in  bankruptcy^ 
that  the  assignee  succeeds  to  the  same  rights  as  does  an. 
assignee  in  bankruptcy.' 
''Merrill  v.  Hurlburt,  63  Cal.  496;  and  Broion  v.  Bank  a/ 
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Napa,  77  Cal.  544,  were  both  by  the  assignee  in  insolvency  to 
set  aside  a  sale  of  personal  property  for  legal  fraud.  In  both 
the  action  was  upheld.  It  is  determined,  therefore,  in  this 
state  that  the  powers  of  the  assignee  in  the  premises  are  not 
limited  to  cases  of  fraud  in  fact. 

"But,  independent  of  those  reasons,  there  is  still  another 
consideration  by  which  such  an  action  as  this  upon  the  part 
of  the  assignee  in  insolvency  is  justified  and  upheld.  By  sec- 
tions 18  and  21  of  the  Insolvent  Act  all  of  the  estate  of  the 
insolvent  passes  to  the  assignee.  As  is  said  in  Brown  v.  Bank 
of  Napa,  supra:  'The  assignee  has  the  right  to  sue  for  and 
recover  everything  due  to  the  estate  for  the  benefit  of  the 
creditors.'  While,  as  between  the  assignor  and  his  vendee  or 
mortgagee^  the  transaction  is  valid,  as  between  him  and  his 
creditors  it  is  void,  and  the  title  still  remains  in  him.  This 
title  passes  to  the  assignee  in  insolvency  for  the  benefit  of 
the  creditors,  and  justifies  him  in  maintaining  an  action  in 
their  behalf  to  reduce  the  property  to  possession.  'The  statute 
provides  for  the  assignment  of  property  by  insolvents  to  the 
end  that  it  may  be  appropriated  to  the  payment  of  debts.  It 
authorizes  proceedings  to  subject  the  property  of  debtors  to 
the  payment  of  their  debts.  As  between  the  creditors  and  the 
debtor  who  fraudulently  conveys  property  to  defeat  them,  he 
is  regarded  as  holding  the  title  to  or  an  interest  in  the  property 
conveyed,  and  it  may  for  that  reason  be  made  subject  to 
his  debts.  If  he  holds  no  such  interest,  the  law  will  notpermit 
the  creditors  to  appropriate  the  property,  for  it  would  not 
suffer  the  property  of  another  to  be  taken  for  his  debts.  It 
thus  appears  that  the  debtor  did  hold  as  to  the  creditors  an  in- 
terest in  the  property,  and  that  it  passed  to  the  assignee.  It  is 
said  that  the  assignee  takes  the  derivative  title  from  the 
debtor  and  stands  in  his  shoes.  This  is  correct  so  far  as  per- 
sons other  than  creditors  are  concerned.  As  we  have  seen,  as 
to  creditors  the  assignee  is  regarded  by  law  as  holding  an  in- 
terest in  the  title  to  the  land.'  {Schaller  v.  Wright,  70  Iowa, 
6G7]  Jones  v.  Yates,  9  Barn.  &  C.  532;  Pillsbury  v.  Kingon, 
33  N.  J.  Eq.  287.)  By  reason  of  the  title  which  is  thus  vested 
in  him  we  hold  that  the  assignee  may  maintain  this  action. 

"It  is  said  that  the  judgment  should  not  be  upheld  be- 
CXXVII.  Cal-— 20 
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cause  of  the  absence  of  a  finding  that  the  recordation  was 
not  seasonably  made.  It  is  averred,  and  not  denied,  that  six 
months  elapsed  between  the  making  and  the  recording  of 
the  mortgage.  This  unexplained  delay  would,  as  matter 
of  law,  and  without  a  finding,  be  sufficient  to  show  that  the 
recordation  was  not  seasonable.  Or,  taking  it  in  the  other 
view  which  has  been  presented,  even  if  it  be  said  that  the 
law  does  not  require  immediate  recordation,  still  the  mort- 
gage is  void  as  to  those  who  during  the  time  that  the  mort- 
gage has  been  withheld  from  the  records  have  given  credit 
to  the  mortgagor,  and  it  is  in  favor  of  these  that  the  mort- 
gage has  been  set  aside. 

"The  judgment  appealed  from  is  affirmed." 

GAROUTTE,  J.,  dissenting.— I  dissent  from  the  conclu- 
sion declared  in  this  case.  I  do  not  believe  the  bar  of  this 
state  construe  the  law  upon  this  question  as  it  is  here  con- 
strued, and  owing  to  the  important  principle  involved  I  feel 
compelled  to  briefly  indicate  why  this  case  should  be  de- 
cided the  other  way. 

The  true  solution  of  the  question  raised  upon  this  appeal 
is  dependent  upon  the  construction  to  be  given  section  2957 
of  the  Civil  Code,  which  provides :  "A  mortgage  of  personal 
property  is  void  as  against  creditors  of  the  mortgagor  and 
subsequent  purchasers  and  encumbrancers  in  good  faith  and 
for  value,  unless :  1.  It  is  accompanied  by  the  affidavit  of  all 
the  parties  thereto  that  it  is  made  in  good  faith  and  without 
any  design  to  hinder,  delay  or  defraud  creditors;  2.  It  is 
acknowledged  or  proved,  certified,  and  recorded  in  like 
manner  as  grants  of  real  property." 

By  virtue  of  the  foregoing  provision  of  the  code  it  is  now 
held  that  a  chattel  mortgage  must  be  immeditaely  recorded 
upon  its  execution,  or,  ipso  facto,  it  is  void  as  to  creditors; 
and  the  fact  that  the  mortgage  may  be  recorded  before  any 
creditor  takes  a  single  step  toward  judicially  enforcing  his 
claims  is  a  matter  wholly  immaterial.  The  inevitable  result 
flowing  from  this  decision  will  be  to  stamp  many  chattel 
mortgages  as  worthless  property,  when  up  to  the  present  mo- 
ment their  genuineness  has  never  been  doubted.  The  serious 
results  to  follow  from  thus  holding  should  lead  the  court  to 
an  opposite  conclusion  if  a  fair  construction  of  the  statute 
justifies  it.    For  the  simplest  of  reasons  it  is  apparent  that 
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it  would  be  work  well  done  to  declare  the  principles  of  law 
governing  the  recording  of  chattel  mortgages  to  be  similar 
to  those  governing  the  recordation  of  mortgages  of  real 
estate;  for  the  law  as  to  the  effect  of  recordation  of  mort- 
gages upon  real  estate  is  well  defined  and  understood.  And 
now,  if  in  the  case  of  chattel  mortgages  we  declare  the  same 
principles  to  be  controlling,  a  broad  road  is  marked  out 
which  all  may  follow.  But  a  decision  to  the  contrary  simply 
blots  out  all  roads.  If  it  be  held  under  this  statute  that 
chattel  mortgages  similar  to  the  one  here  involved  are  void 
as  to  creditors,  the  decision  will  produce  an  abundant  crop 
of  litigation.  This  litigation  will  not  only  arise  upon  the 
rights  of  creditors  as  bearing  upon  chattel  mortgages  now 
outstanding,  but  as  long  as  the  statute  stands  it  will  be  a 
prolific  source  of  litigation  as  to  the  respective  rights  of 
creditors  and  mortgagees. 

I  am  satisfied  the  provisions  of  the  code  only  mean  that 
unrecorded  chattel  mortgages  are  void  as  to  creditors  who 
assert  their  claims  by  attachment  or  otherwise  before  a  re- 
cordation is  had.  This  construction  may  be  maintained 
without  violating  any  principle  of  statutory  interpretation, 
and  for  the  reasons  already  suggested,  if  for  no  other,  the 
court  should  so  declare.  I  know  of  no  reason  based  upon 
sound  policy  which  may  be  urged  in  favor  of  a  contrary 
construction.  It  is  suggested  in  the  majority  opinion  that 
Kuch  a  construction  of  the  statute  cannot  be  declared  because 
the  policy  of  our  law  is  opposed  to  secret  liens.  But  my  con- 
struction of  the  statute  is  directly  in  line  with  a  policy  op- 
posed to  secret  liens.  Until  the  chattel  mortgage  is  recorded 
it  is  void  as  to  third  parties,  and  is  only  valid  between  the 
parties.  A  mortgage  only  valid  between  the  parties  is  in 
no  sense  a  secret  lien  as  to  third  parties,  and  public  policy 
is  in  no  way  concerned  in  such  a  mortgage.  Men  may  pass 
their  days  and  nights  in  mutually  giving  each  other  chattel 
mortgages  upon  their  property,  and  it  is  no  concern  of  the 
public.  The  public  has  no  interest  in  that  kind  of  a  transac- 
tion, but  is  a  totally  indifferent  party. 

In  a  great  many  of  the  states  the  statute  does  fix  the  time 
when  a  chattel  mortgage  must  be  recorded.  In  Ohio,  where 
the  statute  even  declares  that  a  chattel  mortgage  shall  be 
recorded  ''forthwith,"  under  the  penalty  of  being  void  as  to 
creditors  if  not  so  recorded,  the  highest  court  of  that  state 
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held  such  a  mortgage  valid  as  against  all  creditors  whose 
rights  had  not  attached  previous  to  the  recordation.  (Wihon 
V.  Leslie,  20  Ohio,  161.)  But  we  will  not  attempt  a  review 
of  the  authorities  of  other  states  bearing  upon  the  question 
here  involved.  It  is  sufficient  to  say  they  are  irreconcilable, 
although  it  may  be  safely  claimed  that  a  large  preponderance 
are  favorable  to  the  conclusion  we  here  declare.  Some  of 
these  authorities  are  incidentally  enumerated  in  the  case  of 
FoBsett  V,  Wise,  115  Cal.  322. 

Section  3440  of  the  Civil  Code,  among  other  matters,  de- 
clares :   "Every  transfer  of  personal  property,   ....  and 
every  lien  thereon,  other  than  a  mortgage,  when  allowed  by 
law,  ....     is  conclusively  presumed,  if  made  by  a  per- 
son having  at  the  time  the  possession  or  control  of  the  prop- 
erty, and  not  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of  possession, 
of  the  things  transferred,  to  be  fraudulent,  and  therefore 
void,  against  those  who  are  his  creditors  while  he  remains 
in  possession."    It  is  now  sought  by  a  process  of  reasoning 
by  analogy  from  the  provisions  of  section  3440  to  construe 
the  aforesaid  section  upon  chattel  mortgages  as  requiring 
an  immediate  recordation  of  the  mortgage.    Reasoning  by 
analogy  is  not  the  best  mode  of  reasoning,  and  conclusions 
thus  deduced  are  often  unsound.    It  may  be  further  sug- 
gested that  in  a  proceeding  purely  and  entirely  statutory  the 
word  "immediately"  should  not  be  construed  into  the  statute 
by  a  process  of  analogous  reasoning.    If  gttcwi  judicial  legis- 
lation is  ever  justified,  it  should  rest  upon  a  stronger  founda- 
tion.    If  the  legislature  thought  that  chattel  mortgages 
should  be  recorded  immediately,  it  was  a  very  easy  matter 
for  that  body  to  have  said  so;  and  we  see  no  authority  to 
justify  this  court  in  invoking  the  provisions  of  section  3440 
as  to  sales  of  personal  property  for  the  purpose  of  assisting 
in  the  construction  of  section  2957  as  to  chattel  mortgages. 

Section  2957  of  the  Civil  Code  was  ingrafted  therein  in 
lieu  of  an  act  of  the  legislature  of  1857  covering  the  whole 
question  of  chattel  mortgages,  and  not,  as  the  main  opinion 
declares,  in  place  of  the  statute  of  1850.  Whatever  analogy 
existed  under  the  act  of  1850  between  sales  and  mortgages 
of  personal  property  was  completely  annihilated  when  the 
chattel  mortgage  act  of  1857  was  passed.    An  examination 
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of  a  few  of  the  provisions  of  that  act  shows  this  to  a  dem- 
onstration. For  those  provisions  are  directly  opposed  to 
the  principles  of  law  declared  in  the  act  of  1850^  and  likewise 
directly  opposed  to  the  decisions  of  this  court,  cited  in  the 
main  opinion,  rendered  under  the  act  of  1850.  And  I  feel 
assured  they  are  likewise  opposed  to  the  principles  recog- 
nized and  approved  upon  which  the  present  decision  of  the 
court  is  rested.  The  act  of  1857,  section  7,  provides :  "The 
mortgagee  in  all  mortgages  made  under  this  act  shall  be 
allowed  one  day  for  every  twenty  miles  of  the  distance  be- 
tween his  residence  and  the  county  recorder's  office  wherd 
such  mortgage  ought  by  law  to  be  recorded  to  conform  to  the 
provisions  of  this  act,  before  any  attachment  shall  be  valid 
made  by  the  creditors  of  the  mortgagor."  This  was  the  law 
at  the  time  the  code  was  adopted,  and  it  is  therefore  evident 
that  the  statute  at  the  time  pertaining  to  the  sale  and  trans- 
fer of  personal  property  had  no  relationship  whatever  with 
the  execution  and  recordation  of  chattel  mortgages.  Again, 
the  subject  matter  of  section  2957  of  the  Civil  Code  is  found 
in  this  chattel  mortgage  act  of  1857.  Yet  that  act  itself,  in 
section  7,  which  I  have  just  quoted,  places  a  construction 
upon  those  provisions  entirely  in  line  with  my  conclusion, 
and  that  construction  should  have  great  weight  in  deducing 
the  proper  conclusion  in*  this  case.  Section  7  provides  that 
the  mortgagee  shall  have  a  certain  number  of  days — depend- 
ent upon  the  distance  he  lives  from  the  recorder's  office — 
in  which  to  record  his  mortgage  before  it  shall  be  void  as 
to  attaching  creditors.  If  respondent's  position  be  the  sound 
one,  then  that  provision  of  the  act  should  have  simply  said 
"creditors,"  and  should  have  omitted  any  qualifications 
whatever  as  to  attaching  creditors.  Indeed,  the  substance 
of  this  identical  provision  of  the  chattel  mortgage  act  of 
1857  was  carried  into  the  original  enactment  of  the  Civil 
Code.  (Civ.  Code,  sec.  2937.)  This  section  conclusively 
demonstrates  that  the  close  relationship  existing  in  the  early 
legal  history  of  the  state  between  chattel  mortgages  and  sales 
of  personal  property  never  existed  after  1857. 

Let  us  see  into  what  deep  water  tJhis  reasoning  by  analogy 
leads  us.  If  by  analogy  we  are  justified  in  inserting  the 
word  "immediately"  in  the  chattel  mortgage  act,  then,  by 
the  same  analogy,  it  must  be  held  that  a  chattel  mortgage  is 
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void  as  to  all  creditors  of  the  mortgagor  having  claims  at  any 
time  during  the  period  between  the  execution  of  the  chattel 
mortgage  and  its  recordation.  Indeed,  it  has  been  held  by 
this  court  in  Cardenas  v.  Miller^  108  Cal.  258,  49  Am.  St. 
Rep.  84,  that:  "The  term  'creditors'  is  general  and  applies 
to  creditors  existing  prior  to  the  mortgage  as  well  as  subse- 
quent." Yet  it  is  not  even  claimed  here  that  this  mortgage 
is  void  as  to  creditors  existing  at  the  time  it  was  executed, 
and  no  such  claim  can  be  made,  for  then  the  whole  super- 
structure of  the  court's  reasoning,  builded  story  after  story 
upon  the  theory  of  the  creation  of  a  false  credit  in  the 
mortgagor  and  a  public  policy  opposed  to. secret  liens,  would 
come  down  with  a  crash;  for,  as  to  creditors  in  existence 
prior  to  the  execution  of  the  mortgage,  there  would  be  no 
false  credit  in  the  mortgagor  and  no  secret  lien  in  exist- 
ence at  the  time  their  debts  were  created.  If  these  two  sec- 
tions  of  the  code  are  required  to  fill  the  same  measure,  and 
that  a  measure  furnished  by  principles  of  analogous  reason- 
ing, the  transfer  of  personal  property  and  the  chattel  mort- 
gage are  each  void  as  to  the  same  class  or  classes  of  credit- 
ors; and,  in  the  absence  of  an  express  legislative  enactment 
to  the  contrary,  this  court  has  no  right  to  hold  otherwise. 

In  a  transfer  of  personal  property  there  must  be  an  im- 
mediate delivery ;  ergo,  it  is  argued  the  chattel  mortgage  must 
have  immediate  recordation.     Such  a  construction  of  the 
statute  in  numberless  cases  demands  an  impossibility.     The 
statute  says  that  a  chattel  mortgage  must  be  recorded  in  the 
county  where  the  mortgagor  resides,  and  also  where   the 
property  is  situated.     This  express  demand  of  the  statute 
often  requires  weeks  to  carry  out.    It  is  impossible  that  the 
two  recordations  shall  take  place  immediately,  or  even  at  the 
same  time.    Section  2982  of  the  Civil  Code  allows  a  chattel 
mortgage  to  be  given  upon  personal  property  situated    in 
different  counties.    It  is  impossible  to  see  how  such  a  mort- 
gage could  be  recorded  immediately.    What  would  be  said 
as  to  the  immediate  recordation  of  a  chattel  mortgage  exe- 
cuted in  the  county  where  the  mortgagor  resides  and  where 
the  property  is  situated,  but  one  hundred  miles  distant  from 
the  recorder's  office?    If  a  mortgage  of  that  character  is  to 
be  declared  void  as  to  creditors  because  not  recorded  inaine- 
diately,  it  is  probable  that  such  a  conclusion  would  invalidate 
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recorded  chattel  mortgages  in  many  counties  of  the  state. 
Again,  if  a  chattel  mortgage  may  not  be  executed  one  hun- 
dred miles  from  the  recorder's  office  because  an  immediate 
recordation  under  such  circumstances  would  be  impossible, 
then  how  near  to  the  recorder's  office  must  the  execution  of 
the  mortgage  take  place  in  order  that  it  may  be  recorded 
immediately?  This  interrogatory  presents  an  interesting 
question  and  suggests  a  broad  and  fertile  field  for  future 
litigation. 

It  is  also  insisted  that  a  construction  of  the  statute  de- 
manding an  immediate  recordation  of  a  chattel  mortgage  is 
justified  from  general  language  found  in  Berson  v,  Nunan, 
mpra,  to  the  effect  that  the  recordation  of  a  chattel  mort- 
gage is  an  equivalent  of  the  immediate  delivery  demanded 
by  section  3440  of  the  Civil  Code.  There  was  no  element  of 
immediate  recordation  of  the  chattel  mortgage  involved  in 
that  case,  and  the  court  never  for  a  moment  thought  it  was 
declaring  the  law  upon  that  important  question  when  it 
used  the  language  to  which  we  are  referred.  The  language 
used  by  the  court  was  as  clearly  in  point  upon  the  case  of 
a  future  recordation  of  a  chattel  mortgage  as  in  the  case  of 
an  immediate  recordation.  At  that  time  the  court  was 
speaking  of  the  effect  of  the  recordation  of  the  mortgage, 
entirely  disconnected  from  any  question  as  to  the  time  of 
recordation.  This  is  conclusively  apparent  when  we  find 
the  court  upon  the  very  same  page  of  the  opinion  declaring: 
"The  object  to  be  attained  by  requiring  the  recording  of 
mortgages  of  personal  property  is  the  same  as  that  in  provid- 
ing for  the  registration  of  mortgages  of  real  estate.  The 
same  general  principles  are  alike  applicable  in  each  case. 
The  design  is  to  give  notice  to  the  public  of  all  existing  en- 
cumbrances upon  real  or  personal  estate  by  mortgages."  In 
view  of  this  language  Berson  v.  Nunan,  supra,  affords  but 
a  foundation  of  sand  upon  which  to  rest  the  weighty  results 
flowing  from  this  decision.  As  distinguished  from  Berson 
V,  Nunan,  supra,  it  is  said  in  Martin  v.  Thompson,  63  Cal. 
4,  that  the  chapter  of  the  Civil  Code  treating  of  mortgages  of 
personal  property  "substitutes  the  record  of  the  mortgage 
for  the  actual  and  continued  change  of  possession  in  case  of 
other  transfers,  required  by  section  3440.    The  purpose  of 
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the  actual  delivery  in  the  one  case,  and  of  the  record  or  regis- 
try in  the  other,  is  to  give  notice  to  thoee  who  shall  deal  with 
the  vendor  or  mortgagor."  In  speaking  of  the  chattel  mort- 
gage act  in  B earner  v.  Freeman,  84  Cal,  556,  this  court  said: 
**Thi8  law  substitutes  the  record  of  the  mortgage  for  the  ac^ 
tual  delivery  and  continued  change  of  possession  made  es- 
sential to  effect  transfers  in  other  cases  by  section  3440  of  the 
Civil  Code."  It  would  seem  that  the  word  "immediate" 
was  intentionally  omitted  by  the  court  in  the  language  quot- 
ed in  the  two  foregoing  cases;  and  the  language  there  used 
entirely  and  accurately  expresses  the  law  upon  this  question. 

In  conclusion  it  may  be  suggested  that  section  3431  of  the 
Civil  Code  provides:  *ln  the  absence  of  fraud,  every  con- 
tract of  a  debtor  is  valid  against  all  his  creditors,  existing  or 
subsequent,  who  have  not  acquired  a  lien  on  the  property 
affected  by  such  a  contract." 

In  this  case  there  is  no  actual  fraud.  Neither  is  there  any 
constructive  fraud,  for  the  law  has  not  so  declared.  In  the 
face  of  this  provision  of  the  statute  it  is  impossible  to  see 
how  the  mortgagor's  creditors  have  any  rights  as  to  the 
mortgaged  property  until  they  have  first  secured  a  lien  upon 
ic.  In  this  case,  before  they  took  any  steps  to  secure  the  liem 
the  chattel  mortgage  was  recorded. 

For  the  foregoing  reasons  I  dissent  from  the  judgment. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred  in  the  dissent- 
ing opinion. 

[S.  F.  No.  1097.    In  Bank.— December  26,  18M.] 
GEORGE  DAVIS,  Appellant,  v.  PACIFIC  TELEPHONE 
AND  TELEGRAPH  COMPANY,  Respondent. 

MAUGI0178  Pbosbcutiow— Charqb  of  Misdembanob— Bubdkn  or  Pboof. 
In  an  action  for  a  malicious  prosecution  by  the  defendant  of 
the  plaintiff  in  causing  his  arrest  and  prosecution  upon  a  cha.rg« 
of  misdemeanor,  maliciously  and  without  probable  cause,  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show  both  malice  and  ^want 
of  probable  cause. 

Id.^Waht  or  Pbobable  Cause.— In  proving  want  of  probable  cttuse, 
th«  plaintiff  must  show  that  the  arrest  and  proaecution  were 
not  under  such  circumstances  as  would  justify  the  aiupicioii  in 
a  reasonable  man  that  the  charge  was  true. 
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Id. — WnxFUL  Cuttiko  or  Telegiuph  Wibcs — Waitt  of  Pbobable 
Cause  not  Shown. — ^Where  telegraph  wires  were  willfully  cut  by 
the  plaintiff  under  the  advice  of  counsel  for  the  purpose  of  testing 
the  legality  of  wires  erected  and  maintained  under  a  franchise  of 
the  board  of  supervisors,  and  with  the  expectation  of  arrest  there- 
for, probable  cause  appears  for  the  prosecution,  and  the  fact  that 
the  plaintiff  was  discharged  in  the  police  court  does  not  establish 
a  want  of  probable  cause  for  the  prosecution,  nor  require  the 
submission  to  the  jury  of  that  question. 

Id. — Reooteby  Limited  to  Complaint — ^Variance. — A  recovery  can 
only  be  had  upon  the  cause  of  action  alleged  in  the  complaint; 
and  no  recovery  can  be  had  upon  some  other  and  distinct  cause  of 
action  developed  by  the  proofs. 

Id. — Chabge  or  Malicious  Pbosecution — False  Imprisonment  not  Al- 
leged— Inconsistent  Causes  of  Action. — Where  the  gist  of  the 
action,  as  brought,  appears  from  the  complaint  to  be  a  malicious 
prosecution  for  a  misdemeanor,  and  an  arrest  therefor  under  legal 
process,  there  can  be  no  recovery  for  a  false  imprisonment,  which 
must  proceed  upon  an  allegation  of  arrest  without  legal  authority, 
and  no  evidence  upon  the  latter  charge  should  be  submitted  to 
the  jury,  nor  should  any  instructions  be  given  thereupon.  Each 
of  these  causes  of  action  is  distinct  from  the  other,  and  the 
two  are  inconsistent  with  each  other. 

Id. — ^Authority  for  Arrest — ^Pieadino — Presumption. — ^A  private  per- 
son, as  well  as  an  officer,  may  arrest  another  for  a  public  of- 
fense committed  or  attempted  in  his  presence,  and  where  the 
complaint  alleges  that  the  plaintiff  was  charged  with  a  criminal 
offense,  and  that  the  defendant  procured  a  police  officer  to  ar- 
rest the  plaintiff,  and  does  not  allege  that  the  arrest  was  with- 
out authority,  it  must  be  presumed  to  have  been  made  by  the ' 
officer  upon  a  proper  warrant,  or  by  reason  of  the  oommission  of 
the  offense  in  ^e  presence  of  the  officer. 

Id.— Prosecution  fob  Currnia  'Telegraph"  Wires— "Telephones- 
Construction  OF  Penal  Code. — A  "telephone"  is  included  within 
the  meaning  of  the  word  "telegraph,"  as  used  in  section  59  f  of 
the  Penal  Code,  forbidding  the  removal  or  obstruction  of  any  line 
of  telegraph  or  the  severing  of  any  wire  thereof;  and  a  criminal 
prosecution  will  lie  under  that  section  for  the  catting  or  destruc- 
tion of  telephone  wires. 

Id.— Strict  Constructkon  of  Penal  Statutes— Common-Law  Rule  In- 
APFLiOABLE. — ^The  rulo  of  the  common  law  that  penal  statutes  are 
to  be  strictly  construed  has  no  application  to  the  construction 
of  the  Penal  Code,  which  is  regulated  by  section  4  of  that  code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  S.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Crandall  &  Bull,  for  Appellant. 

The  defendant  was  liable,  under  the  complaint,  for  a  fake 
imprisonment,  the  arrest  being  without  authority,  and  the  de- 
fendant must  show  lawful  authority.  {Ah  Fang  v.  Stem€9, 
79  Cal.  30;  People  v.  McOrew,  77  Cal.  570;  Allen  v.  Park- 
hurst,  10  Vt.  bhl\  Philips  v.  Trull,  11  Johns.  486;  ilrAanw 
City  Bank  v.  McDowell,  7  Kan.  App.  568.)  The  question  of 
want  of  probable  cause  was  for  the  jury.  {Boll  v.  RawUn,  93 
Cal.  234;  27  Am.  St.  R«p.  174;  Rettet  v.  Ewing,  174  Pa.  St. 
34.) 

E.  S.  Pillsbury,  and  P.  D.  Madison,  for  Respondent. 

The  arrest  by  a  private  person  was  lawful,  and  the  actioa 
of  the  officer  must  be  presumed  lawful.   (Pen.  Code,  sec.  877 ; 
Uutolph  V.  Blust,  5  Lans.  84 ;  Taylor  v.  Strong,  3  Wend.  385; 
Main  v.  McCarty,  15  111.  441;  Fry  v.  Kaessner,  48  Neb.  133; 
Baltimore  etc  R.  R,  Co.  c.  Cain,  81  Md.  87;  Ramsey  v.  State, 
92  Ga.  53 ;  Dilger  v.  Commonwealth,  88  Ky.  550 ;  Derecourt 
V.  Corbishley,  5  El.  &.B.  188.)    The  complaint  states  a  cause 
of  action  for  malicious  prosecution,  and  alleges  facts  incon- 
sistent with  an  action  for  false  imprisonment.     {Colter  v. 
Lower,  35  Ind.  285;  9  Am.  Rep.  735;  Turpin  v.  Remy,  3 
Blackf .  210 ;  Seeger  v.  Pfeifer,  35  Ind.  13 ;  Murphy  v.  Mar- 
tin, 58  Wis.  276;  Oelzenleuchter  r.  Niemeyer,  64  Wis.  316; 
54  Am.  Rep.  616;  Nebenzahl  v.  Townsend,  10  Daly,  232.) 
The  arrest  was  in  good  faith,  without  malice  and  for  probable 
c«use,  and  the  nonsuit  was  properly  granted;  the  plaintiff 
having  wholly  to  sustain  the  burden  of  proving  malice  and 
>\ant  of  probable  cause.    {Potter  v.  Seale,  8  Cal.  217;  Grant 
V.  Moore,  29  Cal.  644;  Qanea  v.  Southern  Pac.  R.  R.  Co.,  51 
Cal.  140 ;  Dwain  v,  Descalsoy  66  Cal.  415 ;  Jones  v.  Jones,  71 
Cal.  89;  Lacey  v.  Porter,  103  Cal.  597,  605;  Smith  v.  Liver 
pool  Ins,  Co.,  107  Cal.  432 ;  Legallee  v.  Blaisdell,  134  Mass, 
473.)    The  cutting  of  telephone  wires  was  the  cutting  of  tele- 
graph wires  within  the  meaning  of  section  591  of  the  Penal 
Code.    {Attorney  General  v.  Edison  Teleph,  Co.,  6  Q.  B.  Div. 
244;  Telephone  Co.  v.  Board  of  Equalization,  67  Iowa,  254; 
Chesapeake  Teleph.  Co.  v.  Baltimore  etc.  Tel.  Co.,  66  Md. 
399;  59  Am.  Rep.  167;  Franklin  v.  North  Western  Teleph. 
Co.,  69  Iowa,  97 ;  Wisconsin  Teleph.  Co.  v.  Oshkosh,  62  Wis 
32;  Duke  v.  Central  N.  J.  Tel.  Co.,  53  N.  J.  L.  341;  25  Am. 
&  Eng.  Ency.  of  law,  746;  Pen.  Code,  sec.  4.) 


Dee.  1899.]     Davis  v.  Pacipic  Tblbph.  etc.  Co.  315 

HENSHAW,  J. — A  rehearing  was  granted  in  this  case  for 
consideration  of  a  question  not  discussed  in  the  Department 
opinion,  namely,  whether  "telephone"  is  included  within  the 
meaning  of  "telegraph/'  as  used  in  section  591  of  the  Penal 
Code.  It  appeared  that  in  the  criminal  action  the  defendant 
was  charged  with  cutting  telegraph  wires,  while  the  facts 
without  dispute  disclosed  that  the  wires  which  he  cut  were 
used  as  telephone  wires.  The  importance  of  the  consideration 
in  the  case  at  bar  arises  from  the  fact  that  if  telephone  wires 
are  not  within  the  purview  of  section  591  it  would  tend  to 
show  lack  of  probable  cause  to  procure  the  arrest  and  prosecu- 
tion of  a  person  charging  him  with  cutting  telegraph  wires, 
when  the  known  fact  was  that  he  had  cut  telephone  wires. 

The  cases  are  numerous  where  the  question  has  come  un- 
der consideration,  and  the  holding  of  the  courts  has  been 
uniform  that  "telephone"  is  included  within  the  meaning  of 
"telegraph."  Many  of  these  cases  are  noted  in  25  American 
and  English  Encyclopedia  of  Law,  at  page  746.  In  Attorney 
General  v,  Edison  Teleph.  Co,,  6  Q.  B.  Div.  244,  it  was  held 
that  a  telephone  was  a  telegraph  within  the  meaning  of  the 
telegraph  acts,  although  the  telephone  was  not  invented  or 
contemplated  at  the  time  of  the  passage  of  those  acts.  It  was 
further  declared  that  a  conversation  through  the  telephone 
was  a  message,  or,  at  all  events,  "a  communication  transmit- 
ted by  a  telegraph,  and  therefore  a  telegram  within  the  mean- 
ing of  the  acts."  In  Richmond  v.  Southern  Bell  Teleph.  etc. 
Co.,  85  Fed.  Rep.  19,  the  circuit  court  of  appeals,  construing 
an  act  of  Congress  of  1866  relative  to  "telegraph  companies," 
and  answering  the  question  whether  those  words  included 
telephone  companies,  declared  that  each  was  but  a  form  of 
use,  the  product  and  result  of  the  same  principle,  and  that 
the  names  were  only  used  to  distinguish  the  method  of  com- 
munication. In  Chesapeake  etc.  Teleph.  Co.  v.  Baltimore  etc. 
Tel  Co.,  66  Md.  399,  59  Am.  Rep.  167,  the  court,  in  constru- 
ing an  early  act  relative  to  telegraph  companies,  declared  that 
the  term  "telegraph,"  which  means  and  includes  any  appa- 
Hitus  or  adjustment  of  instruments  for  transmitting  messages 
or  other  communications  by  means  of  electric  cur- 
rents and  signals,  embraces  the  telephone.  In  Iowa  etc.  Tel. 
Co.  V.  Board  of  Equalization,  67  Iowa,  250,  it  was  held  that, 
l>v  reason  of  the  substantial  identity  of  telephonic  and  tele- 
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grapic  modes  of  communication,  the  telephone  company  was 
to  be  regarded  for  purposes  of  taxation  as  coming  under  the 
denomination  of  a  telegraph  company. 

These  cases  are  sufficient  by  way  of  illustration,  though 
many  more  could  be  instanced.  They  are  civil  cases,  it  is 
true,  but  they  at  least  serve  to  show  the  unanimity  and  uni- 
formity of  the  courts'  determinations  upon  the  question. 

If  the  consideration  could  be  limited  to  a  strict  etymolog- 
ical point  of  view,  it  would  have  to  be  conceded  at  once  that 
there  is  a  difference  in  the  meaning  of  the  two  words,  the  one 
conveying  the  idea  or  transmission  of  writing  to  a  distanoej 
the  other  the  transmission  of  sound  to  a  distance.  In  the  very 
early  history  of  the  telegraph  it  is  a  matter  of  oommon 
knowledge  that  there  was  an  actual  recordation  of  letters  un- 
der the  Morse  code.    That  soon  passed  away,  and  the  tele-* 
gi'aph  operator  of  to-day  receives  by  sound  upon  a  principle' 
no  different  from  that  which  obtains  in  the  telephone.  Again, 
in  the  case  of  submarine  cables  neither  sound  nor  writing  is 
always  employed,  but  the  varying  deflections  of  an  indicator 
within  sight  of  the  receiver  serve  the  like  purpose.  The  words, 
therefore,  cannot  be  limited  to  their  etymological  meaning, 
and  consideration  must  be  had  to  their  present  sense  and 
acceptation.    Anderson's  Dictionary  of  Law,  defining  "tete- 
gi-aph,"  says  that  it  'includes  any  apparatus  for  transmitting 
messages  or  other  communications  by  means  of  electric  cdg- 
nals."    Defining  "telephone,"  he  declares  it  to  be  "a  conver- 
sation held  through  a  telephone,  a  message  or  a  communica- 
tion transmitted  by  a  telegraph — a  telegram.  A  telephone  is 
a  telegraph.    The  idea  conveyed  by  each  term  is  the  sending. 
of  intelligence  to  a  distance."    Accepting  these  definitions — 
and  they  are  well  supported — ^the  term  "telegraph"  means 
any  apparatus  for  transmitting  messages  by  means  of  electric 
currents  and  signals,  and  embraces  within  its  meaning  the 
narrower  word  "telephone." 

But  is  this  construction  justifiable  in  the  case  of  the  penal 
statute?  Section  4  of  our  Penal  Code  provides  that  "tlie  rule 
of  the  common  law  that  penal  statutes  are  to  be  strictly  con- 
strued has  no  application  to  this  code.  All  its  provisions  are 
to  be  construed  according  to  the  fair  import  of  theix  termd 
^^ith  a  view  to  effect  its  object  and  to  promote  justioe.'*     In 
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contemplation  of  this  section,  in  recognition  of  the  fact  that 
a  substantial  identity  exists  between  the  two  words,  we  think 
no  hesitation  need  be  expressed  in  declaring  that  under  sec- 
tion 591  of  the  Penal  Code  a  criminal  prosecution  will  lie  for 
the  illegal  destruction  of  a  telephone  wire. 

The  opinion  heretofore  rendered  in  Department  is,  there- 
fore, adopted,  and  the  judgment  is  affirmed. 

Garoutte,  J.,  McFarland,  J.,  Van  Dyke,  J.,  Temple,  J., 
Harrison,  J.,  and  Beatty,  C.  J.,  concurred. 

The  following  is  the  opinion  of  the  Department  One  above 
referred  to,  rendered  on  the  12th  of  June,  1899 : 

COOPER,  C. — This  is  an  action  to  recover  damages  for  ma- 
licious prosecution.  The  complaint  alleges  that  on  the  seven- 
teenth day  of  October,  1891,  the  defendant  caused  a  com- 
plaint to  be  verified  and  filed  against  the  plaintiff,  charging 
him  with  a  criminal  offense,  to  wit,  "with  willfully,  unlaw- 
fully, and  maliciously  taking  down,  removing,  injuring, 
and  obstructing  a  line  of  telegraph  in  the  city  and  county  of 
San  Francisco,"  and  that  on  said  complaint  the  defendant 
caused  plaintiff  to  be  arrested  and  prosecuted  in  the  police 
court  of  said  city.  That  in  so  doing  "the  defendant  acted 
maliciously  and  without  probable  cause,"  and  that  plaintiff 
was  afterward  acquitted  of  the  said  offense.  The  plaintiff  was 
charged  in  said  police  court  with  the  violation  of  section  591 
of  the  Penal  Code,  which  is  as  follows :  "Every  person  who 
maliciously  takes  down,  removes,  injures,  or  obstructs  any 
line  of  telegraph,  or  any  part  thereof,  or  appurtenance  or 
apparatus  connected  therewith,  or  severs  any  wire  thereof,  is 
guilty  of  a  misdemeanor," 

The  undisputed  facts  as  established  at  the  trial  were  sub- 
stantially as  follows :  A  number  of  persons  engaged  in  the 
business  of  moving  houses  in  the  city  and  county  of  San 
Francisco  thought  that  the  telegraph  and  telephone  compa- 
nies had  no  right  to  make  the  parties  so  engaged  in  moving: 
houses  pay  the  expense  of  moving  or  changing  the  telegraph 
wires  when  such  removal  or  change  became  necessary  by  the 
removal  of  a  house.  Controversies  had  before  arisen  as  to  the 
right  of  the  companies  to  exact  payment  of  the  house-movers. 
Accordingly,  the  house-movers  organized  for  the  purpose  of 
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t^rsting  the  law,  and  employed  an  attorney.    The  attorney  ad- 
vised the  plaintiff,  who  appears  to  have  been  the  treasurer 
and  manager  of  the  association,  to  serve  a  written  notice  upon 
defendant  to  the  effect  that  he  was  moving  a  house  on  Union 
street  in  said  city,  and  that  the  wires  used  by  defendant  were 
an  obstruction  to  him,  and  demanding  that  the  wires  be  re- 
moved by  1  o'clock  of  the  morning  of  October  17, 1891.    The 
notice  was  accordingly  prepared  by  the  attorney  for  the  asso- 
ciation and  served  by  plaintiff  upon  defendant.     Plaintiff, 
upon  serving  the  notice,  said  nothing  in  explanation,  but 
walked  away.    He  had  been  advised  by  the  attorney  so  re- 
tained that  the  way  to  test  the  law  was  to  cut  the  wires 
after  serving  notice,  and  that  he  would  then  probably  be  ar- 
rested.    The  attorney  prepared  a  bail  bond  for  him  and 
agreed  to  attend  to  the  case  and  to  all  the  "wire  cases"  that 
should  come  up.    At  1  o'clock  on  the  morning  of  the  17th  of 
October  the  president  and  superintendent  of  defendant  and 
several  police  officers  appeared  at  the  place  designated  in  the 
notice.     Plaintiff  did  not  then  cut  the  wires,  but  the  next 
day,  during  the  busy  part  of  the  day,  and  while  no  police 
officers  were  around,  he  cut  about  a  dozen  of  defendant's 
wires  in  the  presence  of  an  employee  of  defendant.  The  em- 
ployee immediately  telephoned  for  the  police  officers,  and  in 
fifteen  or  twenty  minutes  two  came  up,  and  upon  their 
arrival  the  employee  arrested  the  plaintiff  and  turned  him 
over  to  the  police.    The  whole  party  then  boarded  a  Union 
street  car  and  proceeded  to  the  old  city  hall,  where  plaintiff 
was  charged  with  cutting  telegraph  wires,  contrary  to  the 
provisions  of  law  and  section  591  of  the  Penal  Code.     Bail 
was  fixed  at  sixty  dollars,  which  plaintiff  deposited  instead 
of  giving  the  bond  prepared  by  his  attorney,  and  was  then  re- 
leased.   He  was  discharged  in  the  police  court.    After  testi- 
mony was  given,  establishing  the  facts  as  herein  stated,  in  the 
court  below,  defendant  made  a  motion  for  a  nonsuit  upon 
several  grounds,  among  others  upon  the  ground  that  the  evi- 
dence offered  on  the  part  of  plaintiff  failed  to  show  either. 
malice  or  want  of  probable  cause.    The  court  granted  the  mo- 
tion, and  judgment  of  nonsuit  was  entered.    Motion  for  a 
new  trial  was  made  and  denied,  and  plaintiff  appeals  from 
the  judgment  and  order.    It  is  contended  by  plaintiff  that 
there  was  evidence  of  malice  and  want  of  probable  cauae  sufii- 
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cient  to  entitle  the  case  to  go  to  the  jury.  It  is  incumbent  upon 
the  plaintiflF,  and  the  burden  of  proof  is  upon  him,  in  an 
action  of  this  kind  to  prove  both  malice  and  want  of  probable 
cause.  (2  Greenleaf  on  Evidence,  sec.  454;  Potter  v.  Scale, 
8  Cal.  221;  Grant  v.  Moore,  29  Cal.  656;  Ander9on  v.  Cole- 
7Min,  53  Cal.  188.)  Probable  cause  is  a  suspicion  founded 
upon  circumstances  sufficiently  strong  to  warrant  a  reason- 
able man  in  the  belief  that  the  charge  is  true.  (2  (Jreenleaf 
on  Evidence,  sees.  453-57 ;  Potter  v.  Seale,  supra;  Smith  v. 
Liverpool  etc.  Ins,  Co,,  107  Cal.  433.) 

Where  there  is  no  conflicting  testimony  the  question  wheth- 
er or  not  the  evidence  introduced  by  plaintiff  shows  want  of 
probable  cause  is  always  for  the  court  to  decide,  and  it  is 
error  in  such  case,  where  there  is  no  proof  of  want  of  prob- 
able cause,  to  submit  any  question  to  the  jury.  (Dwain  v,  Des- 
calso,  66  Cal.  415;  Smith  v.  Liverpool  etc.  Ins.  Co.,  supra.) 

It  was  therefore  incumbent  on  the  plaintiff  in  this  case, 
in  order  to  entitle  him  to  recover,  to  prove  the  allegations 
of  his  complaint.  He  alleged  that  the  prosecution  was  ma- 
licious and  without  probable  cause.  The  primary  question 
was  the  want  of  probable  cause  for  the  prosecution  com- 
plained of,  and  this  must  have  been  established  by  the  plain- 
tiff before  he  could  claim  the  right  to  have  the  case  go  to 
the  jury.  It  was  therefore  essential  for  plaintiff  to  prove 
that  his  arrest  and  prosecution  were  not  under  such  circum- 
stances as  would  justify  a  suspicion  in  a  reasonable  man 
that  the  charge  was  true.  Let  us  examine  the  facts  and 
determine  whether  or  not  they  warranted  such  suspicion. 
The  section  of  the  Penal  Code  hereinbefore  cited  makes  it  a 
misdemeanor  for  anyone  to  maliciously  tear  down,  remove, 
or  injure  any  line  of  telegraph.  The  plaintiff  deliberately, 
with  the  advice  of  counsel,  for  the  purpose  of  testing  the 
law,  with  the  expectation  of  being  arrested,  and  during  the 
busy  hours  of  the  day,  cut  about  a  dozen  wires  of  defend- 
ant's telegraph  line.  The  circumstances  were  such  that 
appellant  and  his  attorney  (and  we  suppose  they  were  rea- 
sonable men)  expected  an  arrest  to  follow.  The  wires  were 
cut  in  the  presence  of  an  employee  of  defendant.  An  act 
is  in  contemplation  of  law  done  maliciously  where  it  is 
wrongful  and  is  done  intentionally.  (Pen.  Code,  sec.  7, 
subd.  4;  People  v.  Taylor,  36  Cal.  257;  People  v.  Ah  Toon, 


320  Davis  v.  Pacific  Tblbph.  etc.  Co.      [127  Cal. 

68  Gal.  362.)     The  act  of  plaintiff  in  cutting  the  wires 
was  unlawful,  and  he  knew  it  to  be.    He  had  been  so  ad- 
vised by  his  attorney.    In  the  complaint  in  this  caae,  which 
was  verified^  he  alleges  that  the  complaint  in  the  police 
court  charged  him  with  a  criminal  offense  in  the  willful 
cutting  of  telegraph  wires.     It  is  not  questioned  that  the 
wires  of  defendant  had  been  erected  and  were  being  main- 
tained under  a  franchise  from  the  board  of  supervisors.    It 
is  not  claimed  that  they  in  any  way  interfered  with  the  regu- 
lar use  of  the  highway  by  the  public,  nor  that  they  were 
upon  private  property.    There  is  no  attempt  made  to  show 
that  appellant  had  any  legal  authority  to  cut  them.    It 
seems  to  us  that  the  circumstances  were  amply  suflScient  to 
warrant  a  reasonable  person  in  the  belief  that  the  plaintiff 
had  committed  a  crime.    The  fact  that  he  was  discharged 
in  the  police  court  is  but  a  circumstance,  and  in  no  way 
convinces  us  that  the  charge  was  without  probable  cause. 
This  court  in  Janin  v.  London  etc.  Bank,  92  Cal.  27,  said: 
"In  order  to  justify  the  submission  of  any  question  of  fact 
to  a  jury,  the  proof  must  be  sufficient  to  raise  more  than 
a  mere  conjecture  or  surmise  that  the  fact  is  as  alleged.    It 
must  be  such  that  a  rational,  well-constructed  mind  can  rea 
sonably  draw  from  it  the  conclusion  that  the  fact  exists,  and 
when  the  evidence  is  not  sufficient  to  justify  such  an  infer- 
ence the  court  may  properly  refuse  to  submit  the  question 
to  a  jury."    Applying  the  rule  to  this  case,  we  do  not  think 
there  was  evidence  sufficient  to  convince  a  rational,  well- 
constructed  mind  that  there  was  no  probable  cause  for  plain- 
tiff^s  arrest  in  the  police  court.  Counsel  for  plaintiff  seem 
to  have  apprehended  that  they  had  not  proved  the  case 
as  alleged  in  the  complaint  because  they  devote  tJie  first 
half  of  their  brief  to  arguing  that  the  complaint  is  sufficient 
to  sustain  an  action  for  false  imprisonment,  and  that  the 
evidence  should  have  been  submitted  to  the  jury  with  propel 
instructions  on  that  issue.    We  do  not  think  the  contention 
can  be  maintained.     We  will  take  the  definition  of  false 
imprisonment  as  given  by  plaintiff's  counsel:  "False  im- 
prisonment is  a  trespass  committed  by  one  man  a^nat  the 
person  of  another  by  unlawfully  arresting  him  and  detaining 
him  without  any  legal  authority."    In  order  for  the  com- 
plaint to  state  a  cause  of  action  under  the  above  delimtion,  it 
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would  have  to  show  that  the  defendant  unlawfully  arrested 
the  plaintiflf  without  legal  authority.  The  complaint  not 
only  fails  to  state  that  the  arrest  was  unlawful  and  without 
legal  authority,  but  states  that  it  was  lawful  and  upon  a  com- 
plaint charging  plaintiff  with  a  criminal  offense  and  by  a 
police  officer  of  the  city  and  county.  The  plaintiff,  in  order 
to  make  out  a  case  of  malicious  prosecution  in  his  complaint, 
had  to  allege  that  he  was  arrested  by  legal  process;  on  the 
other  hand,  in  an  action  for  false  imprisonment  he  would 
have  to  allege  that  he  was  arrested  without  legal  authority. 

The  rule  has  often  been  stated  by  this  court  that  the  plain- 
tiff must  recover,  if  at  all,  upon  the  cause  of  action  set  out 
in  his  complaint,  and  not  upon  some  other  which  may  be 
developed  by  the  proofs.  (Mondran  v.  Ooux,  51  Cal.  151; 
Evans  v,  Bailey,  66  Cal,  113 ;  Shenandoah  etc,  Co.  v.  Morgan, 
103  Cal.  409.)  In  Rogers  v.  Sutton,  1  Term  Rep.  544,  de- 
cided in  1786,  Lord  Loughborough,  in  discussing  an  action 
for  malicious  prosecution,  said :  "There  is  no  similitude  or 
analogy  between  an  action  of  trespass,  or  false  imprisonment, 
and  this  kind  of  action.  An  action  of  trespass  is  for  the  de- 
fendant's having  done  that  which,  upon  the  stating  of  it,  is 
manifestly  illegal.  This  kind  of  action  is  for  a  prosecution 
which,  upon  the  stating  of  it,  is  manifestly  legal."  This 
rule  has  always  been  adhered  to,  not  only  in  England,  but 
in  this  country.  (Colter  v.  Lower,  35  Ind.  285;  Turjnn  v. 
Remy,  3  Blackf.  210;  Seeger  v,  Pfeifer,  35  Ind.  IS;  Murphy 
V,  Martin,  58  Wis.  276;  EUee  v.  Smith,  2  Chit.  304;  Gelzen- 
leuchter  v.  Niemeyer,  64  Wis.  321.) 

And  in  the  case  of  Nebenxahl  v.  Tovmsend,  10  Daly,  235, 
the  court  used  this  language:  "The  complaint  was  for  false 
imprisonment  and  malicious  prosecution,  which  was  uniting 
two  causes  of  action  that  were  inconsistent  with  each  other, 
for,  if  the  arrest  was  without  lawful  authority,  it  was  not  a 
e«se  of  malicious  prosecution  (Bourden  v.  Alloway,  11  Mod. 
180) ;  and  if  under  lawful  process  there  was  no  false  im- 
prisonment, the  imprisonment  being  by  lawful  authority. 
ICach  cause  of  action  is  distinct  from  the  other.  Thus,  for- 
merly for  false  imprisonment  the  remedy  was  trespass,  and 
for  malicious  prosecution  it  was  case.  {Elsee  v.  Smith, 
svpra,)  Both  cannot  exist  upon  the  same  state  of  facts,  or,  to 
put  it  more  clearly,  if  the  one  lies  upon  the  facts  the  other 
does  not." 

CXXVII  Cal.--^21 
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In  this  case  plaintiff  did  not  attempt  in  his  complaint  to 
state  a  cause  of  action  for  false  imprisonment,  and  we  do 
not  think  under  his  pleading  that  he  can  make  the  claim 
for  the  first  time  in  this  court.    We  have  carefully  examined 
the  cases  cited  by  appellant's  counsel  and  find  nothing  in 
them  in  conflict  with  what  has  been  said.    In  Ah  Fong  r. 
Stemes,  79  Cal.  32,  the  court  said:  "We  think  the  complaint 
states  a  good  cause  of  action  for  false  imprisonment.    The 
allegation  that  the  plaintiff  was  confined  and  restrained  of 
his  liberty  by  the  defendant  is  an  allegation  of  physical 
and  bodily  restraint,  which  would  serve  as  a  foundation  for 
the  old  action  of  trespass  vi  et  armia.    In  such   an  action  it 
is  not  necessary  to  aver — as  would  be  necessary  to  aver  in  an 
action  for  malicious  prosecution — ^that  the  imprisonment 
was  malicious  or  without  probable  cause."    The  court  evi- 
dently recognized  the  distinction  between  the  two  classes  of 
cases.    Even  if  the  complaint  in  this  action  were  sufficient 
as  pleading  a  cause  of  action  for  false  imprisonment  the 
evidence  would  not  sustain  it. 

The  arrest  was  made  by  Corcoran^  an  employee  of  defend- 
ant, in  whose  presence  the  offense  was  committed.   A  private 
person  may  arrest  another  for  a  public  offense  committed  or 
attempted  in  his  presence.     (Pen.  Code,  sec.  837.)     If  the 
evidence  were  sufficient  to  show  a  false  imprisonment  we 
are  again  met  by  the  objection  that  the  complaint  does  not 
allege  any  restraint  of  any  kind  by  defendant,  but  allege^ 
that  the  defendant  procured  a  police  officer  to  arrest  plain- 
tiff.   There  is  no  statement  as  to  whether  the  arrest  was 
with  or  without  a  warrant  and  the  presumption  of  law  is 
that  a  public  officer  performed  his  duty,  and  in  this  ease  the 
presumption  would  be  that  the  officer  either  had  a  warrant 
or  that  the  ^'criminal  offense"  was  committed  in  the  presence 
of  the  officer.   The  allegation  of  the  complaint  is  'Hbat  he 
was  charged  with  a  criminal  offense,"  and  in  sucli  case 
plaintiff  cannot  now  claim  "that  he  was  not  charged  with 
any  criminal  offense."    Being  charged  with  a  criminal  of- 
fense and  arrested  by  a  police  officer,  and  nothing  being 
averred  to  the  contrary,  it  is  presumed  the  officer  had  the 
proper  warrant. 

We  advise  that  the  judgment  and  order  be  affinned. 

Haynes,  C,  and  Gray,  C,  concurred. 
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[Crim.  Xo.  660.    In  Bank.— December  26,  1899.] 
THE  PEOPLE,  Respondent,  v.  T.  M.  GLEASON,  Appel- 

lant. 

Criminal  Law— Homicidb— Ethancb — Ck>in>iTioir  ov  Pocket  ov  Br- 
CEASED — ^Motive. — Upon  the  trial  of  a  person  accused  of  murder, 
evidence  is  admissible  to  show  the  condition  of  the  body  of  the 
deceased  immediately  after  the  homicide,  and  that  the  pocket 
of  the  deceased,  containing  a  purse  with  change  in  it,  was  partly 
turned  inside  out.  The  fact  that  the  evidence  might  tend  to  show 
that  the  motive  of  the  homicide  was  robbery  does  not  render  it 
inadmissible  as  tending  to  show  a  distinct  crime. 

Id. — Attack  or  Deceased — Cbobm-Ex  a  inwATiON  of  Devkndant — ^Fact 
OF  Distance — Opinion. — ^Where  the  defendant  had  testified  that  he 
feared  an  attack  from  the  deceased  with  a  knife,  a  question 
upon  cross-examination,  based  upon  the  fact  of  distance  testi- 
fied to  by  him,  as  to  how  the  deceased  could  reach  him  with 
the  lunge  of  a  knife  after  stepping  up  two  or  three  feet  from  a 
distance  of  ten  or  twelve  feet,  is  not  objectionable  as  Improperly 
asking  for  the  opinion  of  the  witness. 

Id. — Misconduct  of  District  Attorney — Ofenino  Statement — ^Un- 
proved Facts. — ^The  district  attorney  is  not  guilty  of  misconduct 
for  merely  including  in  his  opening  statement  facts  expected  to  be 
proved,  some  of  which  remained  unproved,  where  there  is  noth- 
ing to  indicate  an  intentional  disregard  of  truth,  or  clear  intent  to 
influence  the  jury  by  false  statements. 

Id. — Instruction — Incomplete  Statement  as  to  Impeachment — ^In- 
CORRECT  Presumption. — ^An  instruction  requested  for  the  defendant, 
which,  so  far  as  correct,  consists  of  commonplace  matters  well 
known  to  the  jury,  and  which  contains  an  incomplete  statement 
of  the  manner  by  which  the  defendant  may  be  impeached,  and  an 
incorrect  presumption  of  law  as  to  the  good  character  of  the  defend- 
ant as  a  witness,  in  the  absenoe  of  one  kind  of  impeaching  testi- 
mony, is  properly  refused. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County  and  from  an  order  denying  a  new  trial.  J.  W.  Ma- 
hon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Bledsoe,  for  Appellant. 

■Tirey  L.  Ford,  Attorney-General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney-General,  for  Respondent. 
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McFARLAND,  J. — The  defendant  was  convicted  of  the 
crime  of  murder  in  the  first  degree,  and  the  jury  fixed  the 
punishment  at  imprisonment  for  life«  He  appeals  from  the 
judgment  and  from  an  order  denying  his  motion  for  a  new 
trial. 

The  appellant  contends  that  the  evidence  was  not  suffident 
to  justify  the  jury  in  finding  that  the  homicide  was  com- 
mitted with  that  degree  of  premeditation  and  deliberation 
which  is  necessary  to  constitute  murder  in  the  first  degree. 
Upon  this  point,  it  is  sufiicient  to  say  that  this  contention 
cannot  be  maintained,  and  that  the  evidence  was  amply 
sufficient  to  warrant  the  verdict. 

Dr.  Cook,  a  witness  for  the  prosecution,  testified  that  im- 
mediately after  the  shooting  he  made  an  examination  of 
the  body  of  the  deceased,  and  was  allowed  to  testify  over 
the  objection  of  the  appellant  that  he  found  in  a  pocket  of 
the  clothing  of  the  deceased  a  purse  with  some  change  in  it, 
and  that  the  pocket  was  partly  turned  inside  out.     Appel- 
lant contends  that  this  ruling  was  an  error  for  which  the 
judgment  should  be  reversed,  but  we  do  not  think  so.    It  is 
usual  and  not  improper  to  show  the  condition  of  the  body 
of  a  deceased  party  immediately  after  the  commission  of  the 
homicide,  and,  even  if  it  cannot  be  considered  strictly  a  part 
of  the  res  gestae,  still  we  do  not  see  how  it  could  have  been 
prejudicial  to  appellant.    Even  if  it  tended  in  some  degree 
to  show  that  robbery  was  the  motive  of  the  assault — ^and  that 
seems  to  be 'the  particular  objection  which  appellant  makes 
to  it — that  consideration  would  no  make  the  evidence  inad- 
missible.   We  see  no  ground  for  the  contention  by  appellant 
that  the  evidence  was  inadmissible  because  it  tended  to  prove 
another  and  distinct  crime. 

Appellant  having  testified  on  the  witness  stand  that  he 
feared  that  deceased  was  about  to  attack  him  with  a  knife,* 
was  asked  this  question:  "Now,  I  ask  you  how  he  oould 
reach  you  after  he  stepped  two  or  three  feet  up,  from 
the  distance  that  you  fii-st  saw  him?  Ten  or  twelve  feet, 
how  he  could  reach  you  with  a  lunge?"  Appellant  objected 
to  this  question,  and  contends  that  it  was  improperly  asking 
for  the  opinion  of  the  witness.  We  do  not  think  that  this 
contention  can  be  maintained ;  considering  the  testimony  of 
the  appellant  in  chief,  the  question  was  entirely  proper;  it 
was  not  asking  for  an  opinion,  but  really  as  to  the  fact  of 
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distance  between  the  two  parties  at  the  time  the  fatal  shot 
was  fired.  The  prosecuting  attorney  in  his  opening  state- 
ment to  the  jury  mentioned  one  or  two  facts  which  he  said 
he  expected  to  prove,  but  which  he  did  not  prove;  and  ap- 
pellant contends  that  this  was  such  misconduct  as  calls  for 
a  reversal.  No  objection  was  made  to  this  during  the  trial ; 
but,  waiving  the  question  whether  the  point  is  properly  pre- 
sented here,  the  contention  cannot  be  maintained.  It  would 
be  going  a  great  distance  to  hold  that  every  time  a  district 
attorney  happens  to  state  in  his  opening  more  than  he  is 
able  to  prove  the  judgment  should  be  reversed  for  miscon- 
duct; and  there  is  nothing  in  the  present  case  to  show  such 
an  extreme  disregard  for  the  truth  and  such  a  clear  intent 
to  influence  the  jury  by  fake  statements  as  would  warrant  a 
reversal  of  the  case  upon  that  ground.  Usually,  such  an  over- 
statement is  prejudicial  to  the  party  making  it. 

The  general  charge  of  the  court  to  the  jury  is  not  objected 
to,  and  it  was  certainly  as  favorable  to  the  appellant  as  he 
could  have  reasonably  desired;  but  he  claims  a  reversal  upon 
the  ground  that  the  court  refused  an  instruction  asked  by 
appellant,  which  is  as  follows:  'Tfou  are  instructed,  gen- 
tlemen, that  where  a  defendant  presents  himself  as  a  wit- 
ness in  his  own  behalf  he  subjects  himself  to  the  same  rules 
of  testing  or  impeaching  his  credibility  before  the  jury  as 
any  other  witness;  and  he  may  be  impeached  by  the  tes- 
timony of  other  witnesses  that  his  general  reputation  in  the 
community  for  truth,  honor,  and  integrity  is  bad.  And  in 
the  absence  of  such  impeaching  testimony  the  law  presumes 
that  the  reputation  of  a  witness  for  truth,  honor,  and  integ- 
rity is  good."  If  this  instruction  had  been  in  all  respects 
a  complete  statement  of  the  law  on  the  subject  to  which  it 
refers,  still  it  is  doubtful  whether  the  judgment  should  be 
reversed  on  account  of  the  mere  failure  of  the  court  to  give 
it,  for  it  might,  perhaps,  be  truly  said  that  it  contains  noth- 
ing but  mere  commonplaces  within  the  general  knowledge 
of  jurors.  However,  when  it  is  sought  to  reverse  a  judg- 
ment for  a  refusal  to  give  an  instruction  asked,  the  instruc- 
tion itself  must  contain  a  full  and  correct  statement  of  the 
law  on  the  subject;  and  the  instruction  here  in  question  was 
not  of  that  character.  It  is  said  in  the  instruction  that  the 
appellant  might  be  impeached  *Tt)y  the  testimony  of  other 
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witnesses''  that  his  general  reputation  is  bad ;  and  it  is  fur- 
ther said  that  ^'in  the  absence  of  such  impeaching  testimony 
the  law  presumes,"  etc.  But  "such  impeaching  testimony," 
that  is,  the  testimony  of  other  witnesses  as  to  a  man's  gen- 
eral reputation,  is  not  the  only  means  by  which  a  witness 
may  be  impeached. 

The  foregoing  are  the  only  reasons  urged  for  a  reversal, 
and  they  are  not  sufficient  to  warrant  that  result. 

The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J.,  and 
Henshaw,  J.,  concurred. 


[L.  A.  Ko.  686.    Department  Two.— December  28,  1809.] 

P.  0.  CHILSTROxM,  Respondent,  v.  H.  EPPINGER,  Jr., 
and  E.  P.  CHICK,  Appellants. 

AsSIONlCENI'-^UDQlCEnT— UNDKBTAKIirO  ON  APFSAL — ^RlOHTS  OV  AB- 
8IGNEE. — The  asnignment  of  a  judgment  only,  without  the  aasigii- 
ment  of  the  undertaking  on  appeal  therefrom,  does  not  past  to 
the  assignee  any  right  of  action  upon  the  undertaking  on  appeal, 
whether  the  assign  men  t  be  made  pending  the  appeal,  or  after  tha 
judgment  has  become  a  finality. 

lo. — ^Distinct  Contract  of  Subetiks — ^Aonoir  bt  Assignee  or  Juim* 
MENT. — The  contract  of  the  sureties  in  undertaking  on  appeal  and 
to  stay  proceedings  is  distinct  from  and  independent  of  the  judg- 
ment, and  not  a  necessary  incident  to  it,  and  an  action  thereupon 
by  a  mere  assignee  of  the  final  judgment  cannot  be  sustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
LuLs  Obispo  County.  E.  P.  Unangst,  Judge. 
The  facts  are  stated  in  the  opinion  of  the  court. 

G.  &  A.  Webster,  and  Louis  Lamy^  for  Appellants. 

S.  M.  Swinnerton,  for  Bespondent. 

HENSHAW,  J.— The  action  is  by  the  assignee  of  the 
judgment  to  rocover  on  the  undertakings  given  on  appeal 
and  given  to  stay  proceedings.    A  judgment  was  rendered  in 
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the  justice's  court  in  favor  of  Morgenson,  plaintiff^  against 
Grabow,  defendant.  An  appeal  was  taken  and  the  undertak- 
ings here  sued  upon  were  given  to  support  it.  Before  deter- 
mination of  the  appeal  Morgenson  assigned  his  judgment  to 
P.  0.  Chilstrom^  plaintiff  in  this  action.  He  made  no  assign- 
ment of  his  rights  upon  the  undertakings.  After  the  assign- 
ment of  the  judgment  the  appeal  was  dismissed,  and  Ghil- 
strom  instituted  this  action  in  which  he  recovered  judgment, 
fiom  which  defendants  appeal. 

In  Moaes  v.  Thome,  6  Cal.  87,  it  was  held  that,  in  the  ab- 
sence of  an  assignment  of  the  undertaking,  the  assignee  of 
(he  judgment  could  not  maintain  an  action  against  the  sure- 
ties upon  the  appeal  bond,  the  reasoning  being  that  the  con- 
tract of  the  sureties  was  entirely  distinct  from  and  independ- 
ent of  the  judgment,  was  not  a  necessary  incident  to  it,  and 
the  rights  under  it  did  not  pass  by  assignment  of  the  judg-* 
ment.  See,  also,  Dray  v.  Mayer,  5  Or.  185.)  The  point  is 
determinative  of  this  appeal,  for  we  can  perceive  no  distinc- 
tion between  a  case  where  the  judgment  has  been  assigned 
after  it  has  become  a  finality,  and  the  case  at  bar,  where  the 
''judgment  was  assigned  pending  the  determination  of  the 
appeal. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded. 

McFarland,  J.,  and  Temple,  J.,  concurred. 


[Sac  No.  6Si.    Department  Two.— December  29,  1899.] 
WILLIAM  T.  MILLER  et  al..  Respondents,  v.  J.  O.  CAR- 
LISLE et  al.,  Defendants.    J.  0.  CARLISLE,  Appellant. 
Mechanics'  Likns— Iwvaud  Claims  of  Lien — Several  Demands  Be- 
low Jurisdiction — Joint  Personal  Judgment. — In  an  action  to 
forecloee  several  mechanics'  liens,  where  the  demand  of  each  claim- 
ant is  less  than  three  hundred  dollars,  if  the  liens  claimed  are 
invalid,   and  the   equity  jurisdiction   to  enforce   them   fails,  the 
superior  court  has  no  jurisdiction  to  render  a  personal  judgment 
against  the  owners  of  the  land.    Such  judgment,  if  rendered,  must 
be  several   aad  not  joint;   and   the  several  demands  cannot  be 
accumulated  for  the  purpose  of  jurisdiction.    A  joint  personal  judg- 
ment in  favor  of  several  plaintiffs,  for  a  sum  in  excess  of  three 
hundred  dollars,  the  respectivv  demmads  being  severally  less  than 
that  sum,  cannot  be  sustained. 
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APPEAL  from  an  order  of  the  Superior  Ciourt  of  Butte 
County  denying  a  new  trial.   John  C.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hudson  Qrant,  for  Appellant. 

Warren  Sexton,  for  Respondents. 

BRITT,  C— The  plaintiffs,  five  in  number,  united  in  this 
action  to  enforce  their  several  alleged  liens  for  labor  done  by 
them,  respectively,  upon  certain  mining  ground  at  the  in 
stance  of  the  defendants  Carlisle  and  Boggs.    Such  liens  are 
asserted  in  virtue  of  the  statute  relating  to  liens  of  mechanics 
and  others  upon  real  property.     (Code  Civ.  Proc.,  sec.  1183 
et  seq.)    The  demand  of  each  plaintiff  is  set  forth  in  a  sepa- 
rate count  of  the  complaint,  and  the  sum  claimed  is  in  each 
instance  less  than  three  hundred  dollars,  though  the  aggre- 
gate of  the  several  claims  is  above  eleven  hundred  dollars. 
After  trial  the  court  below  made  findings  declaring,  among 
other  things,  that  "the  liens  of  plaintiffs  do  not  attach  to  said 
land,"  but  that  there  is  due  to  the  plaintiffs  from  the  defend-** 
ants  Carlisle  and  Boggs  personally  the  sum  of  six  hundred 
and  fifty-two  dollars ;  judgment  against  said  defendants  was 
accordingly  entered  in  favor  of  the  plaintiffs  jointly.  Carlisle 
moved  for  a  new  trial,  which  was  denied,  and  he  has  ap- 
pealed from  the  order  made  in  that  behalf. 

The  statute  pertaining  to  this  subject  provides  that  "any 
number  of  persons  claiming  liens  may  join  in  the  same  ac- 
tion, and  when  separate  actions  are  commenced  the  court 
may  consolidate  them.*'    (Code  Civ.  Proc,  sec.  1195.)     Un- 
der the  constitution,  article  VI,  section  5,  the  superior  court 
has  no  jurisdiction  in  cases  at  law  for  the  recovery  of  piecuni- 
tiry  demands  below  three  hundred  dollars  in  amount ;  and  the 
appellant  insists  that  since  the  plaintiffs  failed  to  establish 
their  liens,  and  the  sums  of  money  claimed  by  them  are  sev- 
erally less  than  three  hundred  dollars,  the  court  should  have 
refused  to  consider  any  evidence  of  the  personal  liability  of 
defendants,  for  the  reason  that  the  claims  against  them  per- 
sonally were  not  within  the  jurisdiction.    The  matter  is  of 
some  importance,  since  claims  of  the  class  here  involved  are 
very  commonly  for  less  than  three  hundred  dollars,  and  the 
liolders  must  proceed  in  the  superior  court  to  enforce  their 
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liens  if  they  proceed  for  that  purpose  at  all.  It  is  oonvenient 
that  the  jurisdiction  to  enforce  the  personal  liability  of  any 
defendant,  although  the  lien  fails,  should  be  upheld  in  such 
cases  if  the  constitution  permits;  we  regret  that  we  have  not 
been  favored  with  a  brief  presenting  the  views  of  respondents 
on  the  question. 

The  cumulation  of  the  several  claims  in  one  action  we 
take  to  be  a  false  quantity  in  the  case;  if  the  court  has  no 
jurisdiction  to  render  personal  judgment  under  such  cir- 
cumstances on  one  demand  less  thaji  three  hundred  dollars  in 
amount,  then  the  aggregation  of  any  number  of  simliar,  but 
independent,  demands  of  different  plaintiffs  cannot  confer 
jurisdiction;  for,  of  course,  the  judgment,  if  rendered,  must 
be  several  in  favor  of  each  plaintiff.  The  cases  of  Larrieux 
V.  Crescent  City  etc.  Co.,  30  La.  Ann.  609,  and  Louisiana  etc. 
R.  R.  Co.  V.  Hopkins,  33  La.  Ann.  806,  explained  somewhat 
in  Succession  of  Justus,  47  La.  Ann.  304,  are  much  in  point ; 
and  see  Derby  v.  Stevens,  64  Cal.  287 ;  Thomas  v.  Anderson, 
58  Cal.  99.  If,  then.  Miller,  for  instance,  had  sued  alone 
to  enforce  the  lien  claimed  for  the  amount  due  him  from 
defendants — ^which  he  alleged  to  be  the  sum  of  two  hundred 
and  eight  dollars  and  fifty  cents,  and  which  the  court  found 
to  be  one  hundred  and  fifty-eight  dollars  and  eighty  cents — 
the  question  is  whether  the  court  had  power,  the  lien  being 
defeated,  to  render  judgment  against  defendants  personally 
for  the  latter  sum. 

It  is  in  the  exercise  of  its  jurisdiction  in  equity  that  the  su- 
perior court  entertains  suits  to  enforce  the  Uens  of  mechanics 
and  others  provided  for  in  the  present  statute.  (Cwmow  v. 
Blue  Gravel  Co.,  68  Cal.  262 ;  Brock  v.  Bruce,  5  Cal.  279.)  In 
those  courts  where  the  sphere  of  equity  remains  distinct  from 
that  of  law,  if  a  complainant  fails  to  establish  at  the  trial  the 
allegations  of  his  bill  which,  on  their  face,  appear  to  entitle 
him  to  some  equitable  relief,  the  rule  is  to  dismiss  his  suit, 
although  he  may  prove  also  that  he  has  a  demand  cognizable 
at  law ;  the  reason  being  that  the  court  is  without  jurisdiction 
to  proceed  further.  Accordingly,  in  a  suit  in  a  federal  circuit 
-court  to  foreclose  a  mortgage,  made  to  secure  a  promissory 
note  the  proof  at  the  trial  showed  that  the  mortgage  was  in- 
valid and  it  was  held  that  the  court,  sitting  in  equity,  had  no 
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power  to  render  judgment  for  the  sum  due  on  the  note,  and 
should    dismiss    the   hill    without   prejudice.    (Dowell  f. 
Mitchell,  105  U.  S.  430.)     To  similar  eflFect  are  Kramer  v. 
Cohn,  119  U.  S.  355;  Rose  v.  West,  50  Ga.  474;  Gamage  r. 
Harris,  79  Me.  531,  and  cases  cited ;  Daniell's  Chancery  Prac- 
tice, 6th  Am.,  ed.,  *555,  *630,  and  notes.    Of  course,  that 
rule  can  have  no  general  application  under  our  system,  where 
law  and  equity  are  amalgamated  and  administered  in  but  one 
form  of  action  aiid  in  the  same  tribunal ;  with  us  it  is  nothing 
uncommon  to  render  judgment  for  money  due  to  the  lien 
claimant  from  a  defendant  personally  liable  to  him,  although 
the  lien  itself  fails  of  enforcement.    (Kennedy-Shatv  Lumber 
Co.  V,  Priet,  113  Cal.  291;  Lacore  v,  Leonard,  45  Cal.  394; 
Boisot  on  Mechanics'  Liens,  sec.  653.)     But  in  no  such  in- 
stance to  which  our  observation  has  extended  did  it  appear 
that  the  pecuniary  demand  involved  was  less  than  the  court 
had  jurisdiction  to  consider  in  an  action  founded  on  that 
alone ;  and  the  rule  in  equity  illustrated  by  Dowell  v.  Mitchell, 
supra,  and  other  cj\ses  above  cited,  is  certainly  not  more  per- 
emptory than  the  provision  of  the  constitution  which  forbid*^ 
the  superior  court  to  take  cognizance  of  an  action  at  law  to 
recover  money  less  than  three  hundred  dollars  in  amount. 
We  must  hold,  therefore,  that  since  the  right  of  the  superior 
court  to  entertain  the  present  action  arose  solely  from  the 
incident  of  the  liens  and  the  foreclosure  asked,  then,  on  proof 
and  findings  at  the  trial  that  no  lien  existed,  the  court  was 
without  jurisdiction  to  give  judgment  for  money  against  the 
defendants. 

We  do  not  overlook  the  principle  that  in  ordinary  legal 
actions  the  so-called  ad  damnum  clause  of  the  complaint, 
when  stated  in  good  faith  (Fix  i\  Sussung,  83  Mich.  561; 
21  Am.  St.  Rep.  616,  and  note),  affords  the  test  of  jurisdic- 
tion, and,  if  the  amount  equals  or  exceeds  three  hundrcfd  dol- 
lars, the  superior  court  obtains  jurisdiction  and  may  render 
judgment  for   any   lesser  sum   the  evidence  may  justify. 
(Dashiell  v.  SUyigerland,  00  Cal.  653.)  In  such  case,  bow- 
ever,  the  money  demand  is  the  substantive  ground  of  juris- 
diction, and  the  relief  allowed  does  not  differ  in  kind  from 
that  prayed  for;  it  is  the  larger  demand  which  is  litigated — 
not  alone  the  part  of  it  which  is  recovered.    But  in  the  present 
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case  the  sum  of  money  involved  is  not  the  substantive  ground 
on  which  the  jurisdiction  of  the  superior  court  rests  in  any 
degree;  the  jurisdiction  must  be  supported,  if  at  all,  on  a 
mere  incident  of  the  debts  claimed  by  the  plaintiffs  re- 
spectively, viz.,  the  lien  and  the  equitable  remedy  of  fore- 
closure, and  since  the  lien  fails  and  the  court  can  admin- 
ister no  equitable  relief  whatever,  it  must  logically  follow  that 
the  residue  of  the  action — a  dispute  concerning  money  less 
than  three  hundred  dollars  in  amount— can  no  longer  en- 
gage the  attention  of  the  court. 

It  may  be  added  that  there  was  no  evidence  of  any  indebt- 
edness of  the  defendants  to  the  plaintiffs  jointly;  the  findings 
of  the  court  on  which  followed  the  judgment  that  plaintiffs 
together  recover  the  sum  of  six  hundred  and  fifty-two  dollars 
was,  therefore,  without  support. 

The  order  denying  a  new  trial  should  be  reversed. 

Cooper,  C,  and  Chipman,  C,  concurred. 

For  me  reason  given  in  the  foregoing  opinion  the  order 
denying  a  new  trial  is  reversed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sao.  No.  560.    Department  Two.— December  29,  1899.] 
WILLIAM  T.  MILLER  et  al.,  Respondents,  v.  J.  O.  CAR- 
LISLE et  al..  Defendants.    PAUL  H.  BOGGS,  Appellant. 

MacHAiaos'  Lierb — Ikyajsb  Claims  or  Lien — Setebal  DEMAin>s  Be- 
uow  JuBiSDicnoH — Joint  Pebsonal  Judovent. — ^A  joint  personal 
judgment  in  excess  of  three  hundred  dollars,  in  favor  of  several 
plaintiffs,  in  an  action  to  enforce  mechanics'  liens,  where  the  sev- 
eral demands  of  each  lien  claimant  were  less  than  three  hundred 
dollars,  and  the  claims  of  lien  were  found  invalid,  held  erroneous, 
and  not  within  the  jurisdiction  of  the  superior  court>  upon  tlw 
authority  of  MiUer  v.  Carlisle,  ante,  p.  327. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    John  C.  Gray,  Judge.  . 

The  facts  are  stated  in  the  opinion  of  the  court  and  in  the 
opinion  rendered  in  the  case  of  Miller  v.  Carlisle,  ante,  p.  327. 
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Nicoll  &  On,  for  Appellant. 

Warren  Sexton,  for  RespondeniB. 

THE  COURT.— This  appeal  is  by  the  defendant  Boggs 
from  the  personal  judgment  in  the  action  rendered  against 
him  and  his  codefendant  Carlisle.  The  fads  necessary  to 
an  understanding  of  the  case  are  stated  in  the  opinion 
rendered  on  the  appeal  (Sac.  No.  584,  ante,  p.  327.)  from  the 
order  denying  the  motion  of  Carlisle  for  new  trial.  For  the 
reasons  there  given  it  appears  that  the  court  below  had  no 
jurisdiction  to  render  the  judgment  appealed  from;  the 
judgment  is  also  erroneous  in  that  it  awards  a  recovery  in 
favor  of  the  plaintiffs  jointly,  their  demands  being  several; 
it  is  therefore  reversed. 


[8ae.  No.  601.    Department  Two.— Deoember  20,  1890.] 

E.  L.  BROWNE,  Respondent,  v.  URENA  SWEET  et  aL, 

Appellants. 

Estates  of  Deceased  Pebsoits— Pbofbbtt  Sit  Apabt  to  Use  or  Fam- 
ily— ^DlSCHABOE  OF  AoiOinSTBATOBr— FOBBOLOSITBB  OF  MosraAiaE 

Pabtieb. — Where  it  appears  that  the  whole  of  the  estate  of  a  de- 
ceased person  has  been  set  apart  to  the  use  of  the  famil/,  sob- 
ject  to  encumbrances  upon  the  real  estate,  under  section  1459  «f 
the  Code  of  Civil  Procedure,  and  the  administrator  has  beea 
discharged,  he  need  not  be  made  a  party  defendant  to  the  fore- 
closure of  a  mortgage  on  the  real  estate  set  apart  to  the  family 
as  a  homestead. 

Id.—Mobtgaoe  xjpow  Homestead — ^PBEsnnrATioir  ov  Claim— Pbobaxk 
Homestead. — It  seems  that  a  mortgage  upon  a  homestead,  thoagli 
declared  by  the  decedent  in  his  lifetime,  should  not  be  deemed 
lost  for  want  of  presentation  of  the  claim,  where  the  entire  estate 
was  set  apart  to  the  use  of  the  family,  subject  to  such  mortgage, 
and  no  further  proceedings  were  permissible,  and  no  opportunity 
was  allowed  for  the  presention  of  claims;  but  where  the  mortgm^e 
is  merely  upon  a  probate  homestead  set  apart  for  the  use  of  the 
family,  no  presentation  of  the  mortgage  claim  is  required. 

Id. Pbesumption  AOAnrsT  Pleadeb— Absence  of  ATEBMEin>— -]>BOE.aABiD 

Homestead  not  PBESUMED.—The  presumption  against  the  pleetder 
does  not  warrant  the  presumption  of  facts  not  averred;  andL  aa 
averment  in  the  action  to  foreclose  the  mortgage,  that  the  csourt 
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set  apart  the  mortgaged  property  as  a  homestead,  is  to  be  under- 
stood  as  averring  a  probate  homestead,  and  not  a  homestead  de- 
clared bj  the  decedent^  which  is  not  averred. 

APPEAL  from  a  judgment  of  the  Superior  CJourt  of  Mo- 
doc County.    J.  W.  Harrington,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Spencer  &  Raker,  and  Clarence  A.  Raker,  for  Appellants. 

G.  F.  Harris,  for  Respondent, 

TEMPLE,  J. — This  appeal  is  from  the  judgment  which 
was  entered  upon  overruling  defendants'  demurrer  to  the 
amended  complaint,  the  defendants  declining  to  answer. 

The  action  was  to  foreclose  a  mortgage  given  by  one  J.  R. 
Sweet  to  secure  his  promissory  note  for  the  sum  of  five  hun- 
dred dollars.  In  addition  to  the  usual  allegations  in  regard  to 
the  mortgage,  it  is  averred  in  the  complaint  that  J.  R.  Sweet 
died  intestate  on  the  4th  of  October,  A.  D.  1895,  leaving  as 
his  only  heirs  at  law  his  wife,  Urena  Sweet,  and  two  minor 
children,  to  wit,  Celia  Sweet  and  Alfred  Kenneth  Sweet,  who 
are  the  defendants  herein. 

It  is  further  alleged  that  letteirs  of  administration  were 
issued  upon  the  estate  of  J.  R.  Sweet,  deceased,  to  the  de- 
fendant Urena  Sweet  on  the  twenty-third  day  of  October, 
1895,  and  that  thereafter,  to  wit,  on  the  twenty-third  day  of 
April,  1897,  "the  said  Urena  Sweet  obtained  her  final  dis- 
charge as  administratrix  of  said  estate,  and  said  estate  was 
settled,  and  the  administration  thereof  was  closed  without 
any  provision  whatever  being  made  for  the  payment  of  said 
mortgage,  and  that  at  this  date  there  is  no  qualified  or  acting 
administrator  of  said  estate." 

It  is  further  shown  that  at  no  time  has  there  been  prop- 
erty or  money  in  the  estate  which  could  have  been  applied 
to  the  payment  of  the  debt,  and  that  the  estate  possessed  no 
assets  except  the  property  set  apart  for  the  use  of  the  family, 
and  the  mortgaged  premises. 

And,  further,  that  on  the  seventh  day  of  January,  1896, 
"the  superior  court  in  and  for  the  county  of  Modoc,  by  its 
decree  regularly  made,  set  apart  said  lands  described  in  said 


334  Bbownb  v.  Swmt.  [127  Gal. 

mortgage  as  a  homestead  to  the  defendant  in  this  action/'  and 
these  defendants  are  the  only  peisons  who  haye,  or  claim  to 
have^  any  interest  in  said  land.  Plaintiff  waives  all  claim  to 
a  deficiency  judgment. 

A  special  demurrer  was  interposed^  which  was  sufficient  to 
raise  the  questions  presented  here. 

The  first  point  made  is  that  the  administratrix  of  the  estate 
of  J.  R.  Sweet  should  have  heen  made  a  defendant.  It  ap- 
pears from  the  complaint  that  the  entire  estate  had  been  reg- 
ularly set  apart  to  the  use  of  the  family  of  the  deceased, 
either  as  property  exempt  from  execution,  or  as  a  probate 
homestead,  and  that  the  estate  had  never  had  other  assets. 
And  also  that  the  administration  had  been  closed,  and  theru 
is  now  no  administrator  and  no  estate  which  could  be  ad- 
ministered. The  estate  of  J.  R.  Sweet,  therefore,  if  it  can  be 
said  that  there  is  such  a  thing,  could  not  be  interested  in  the 
matter. 

It  is  also  contended  that  the  morgatge  cannot  be  fore- 
closed because  it  is  upon  the  homestead,  and  it  does  not  ap- 
pear that  it  was  ever  presented  to  the  administratrix  for  al- 
lowance. For  this  proposition,  with  other  cases,  Bollinger 
V,  Manning,  79  Cal.  7,  is  cited  as  authority.  In  that  case  the 
court  found  "that  there  are  not  now,  nor  were  there  ever, 

any  assets that  could  be  charged  with  or  subject  to  the 

payment  of  said  note  or  mortgage."    But  this  court  held  that, 
nevertheless,  claims  secured  by  liens  upon  a  homestead  se- 
lected and  recorded  prior  to  the  death  of  decedent  must  be 
presented  as  other  claims  against  the  estate.    The  constitution 
and  the  laws  have  created  a  special  tribunal,  to  wit,  the  pro- 
bate court,  to  marshal  the  assets  of  a  deceased  person,  and  to 
determine  whether  there  are  assets  which  can  be  applied  to 
the  payment  of  debts,  and  it  may  well  be  held  that  in  a  suit 
to  foreclose  a  mortgage  the  superior  court  has  no  jurisdiction 
to  inquire  into  the  matter,  however  obvious  the  fact  may  be: 
but  it  does  not  seem  to  me  that  is  necessarily  so  if  the  probato 
court  has  in  the  proceedings  in  the  estate  determined  that 
there  never  had  been  in  the  estate  assets  which  could  be  ap- 
plied to  the  debt.    It  may  be  admitted  that  the  legislature 
could  make  the  requirement  general  and  absolute  in    all 
cases.    But  are  we  authorized  in  attributing  such  a  design  to 
the  legislature^  is  the  question.    Section  1469  of  the  Code  of 
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Cinl  Procedure  authorizes  the  probate  court  in  certain  cases 
to  assign  the  entire  estate  for  the  use  and  support  of  the 
family,  subject  to  liens  and  encumbrances,  and  provides  that 
there  must  be  np  further  proceedings  in  the  administration. 
In  such  case  no  notice  to  creditors  could  be  given,  and  no 
claims  could  be  presented  for  allowance.  True,  this  pro- 
vision may  refer  to  liens  upon  property  other  than  the  home- 
stead, but  if  a  portion  of  the  property  thus  assigned  happened 
to  be  a  homestead  we  cannot  suppose  that  it  was  intended  that 
a  creditor  should  lose  his  debt  for  not  doing  an  impossible 
act.  Apparently  this  estate  might  have  been  assigned  in  that 
mode,  and  in  effect  it  was,  though,  perhaps,  not  upon  the 
return  of  the  inventory.  Whether  notice  to  creditors  was  ever 
given  does  not  appear,  but  the  court  first  set  apart  for  the 
family  all  of  the  personal  property,  and  then  set  apart  the 
homestead,  which  comprised  all  the  balance  of  the  estate.  It 
does  not  appear  that  the  plaintiff  ever  could  have  presented 
his  claim.  In  such  case  I  think  we  are  not  warranted  in 
supposing  that  it  was  intended  that  the  debt  should  be  lost. 

But  we  are  not  put  to  the  necessity  of  determining  that 
question  here,  for  it  is  not  averred  in  the  complaint  that  the 
homestead  had  been  selected  and  declared  prior  to  the  death 
of  J.  R.  Sweet,  and  there  is  no  presumption  that  it  was.  A 
pleading  is  to  be  taken  most  strongly  against  the  pleader,  in 
that  it  must  be  held  that  a  plaintiff  has  fully  stated  his  cause 
of  action ;  but*  this  does  not  warrant  us  in  presuming  facts  not 
averred  at  all.  The  averment  is  simply  that  the  court  set 
apart  a  homestead.  If  there  was  no  other  fact  in  reference  to 
the  matter  this  was  a  probate  homestead,  and  in  such  case  a 
presentation  of  the  mortgage  was  not  required.  (McOaJiey 
V.  Forrest,  109  Oal.  ^3.)  The  action  is  not  barred  by  the 
sections  of  the  code  relied  upon. 

The  judgment  is  affirmed 

Henshaw^  J.j  and  McFarland,  J.^  concurred. 
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[Sac  No.  666.    Department  Two.— Deoember  20,  1899.] 

WILLIAM  L.  McGEE,  by  His  Guardian,  WARREN  W. 
HASTINGS,  Respondent,  v.  JAMES  C.  HAYES,  Ajh 
pellant. 

OUABUAHBHIP  Of   INOOXPSTENT  PKBSOK— NOTXCB  OF   HSAXIIIO-JCBU' 

DICTION — ^VoiD  Appointment. — An  inoompetent  person    must   be 
served  with  proper  notice,  both  of  the  time  and  place  of  hearing 
of  an  application  for  guardianship  of  his  person  and  estate,  before 
the  court  can  acquire  jurisdiction  to  make  the  appointmeat    An 
order  and  notice  specifying  merely  a  day   for  hearing,  without 
specification  of  hour  or  place,  is  insufficient;   and,  after  an  id- 
joumment  of  the  hearing  until  Tuesday,  March  3d,  the  appofait- 
ment  of  a  guardian  on  Tuesday,  Kardi  2d,  is  without  juriadie 
tion  and  void. 
Id. — Presence  of  Inoompetent  Peesc*^^— Waiver  of  Notice— Cosassi 
TO  Jurisdiction. — ^The  required  presence  of  the  incompetent  pa*' 
son  at  the  hearing  cannot  have  the  effect  to  dispense  with  or  waife 
proper  notice  of  the  hearing.     He  is  incapable  of  consenting  to 
the  jurisdiction,  and  cannot  waive  any  steps  necessary  to  oooler 
jurisdiction  upon  the  court. 

Id. — Ck>LLATERAL  ATTACK  UPON  JURISDICTION. — ^A  void  appointment  of 
a  guardian  of  an  incompetent  person,  which  shows  upon  the  ftee 
of  the  record  that  the  court  was  without  jurisdiction  to  noake  the 
order,  is  subject  to  collateral  attack  in  an  action  brought  in  the 
name  of  the  incompetent  person  by  such  guardian. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
.  lare  County  and  from  an  order  denying  a  new  trial.  Wheaton 
A.  Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Shaw  &  Murry,  Hannah  &  Miller,  and  Power  &  Alford, 
for  Appellant. 

The  appointment  of  guardian  of  the  incompetent  plain- 
tiff was  without  jurisdiction  and  void,  the  statute  not  having 
been  pursued.  (Code  Civ.  Proc,  sees.  1707,  1763 ;  North  i. 
Joslin,  59  Mich.  624,  646;  Hart  v,  Oray,  3  Sumn.  339; 
Palmer  v,  Oakley,  2  Doug.  433;  47  Am.  Dec.  41;  WhiU  t. 
Pomeroy,  7  Barb.  640;  In  re  Winkleman,  9  Nev.  303;  11 
Nev.  87.) 

Roth  &  McFadzean,  R.  F.  Roth,  and  Charles  G.  IJambe^ 
son,  for  Respondent. 
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The  order  appointing  the  guardian  cannot  be  collaterally 
attacked  for  want  of  proper  notice.  (Oronfier  v.  Puymirol, 
19  Cal.  629;  Warner  v.  Wihon,  4  Cal.  810;  Irrvin  v.  Scriber, 
18  Cal.  499.) 

THE  COURT.— Forcible  entry  and  detainer.  Trial  by  a 
jury  and  verdict  for  plaintiflP,  and  judgment  thereon  that 
plaintiflp  be  restored  to  the  possession  of  the  premises.  De- 
fendant appeals  from  the  judgment  and  from  an  order  deny- 
ing hia  motion  for  a  new  trial. 

The  verdict  was  general,  "that  defendant  had  been  guilty 
of  forcible  entry  and  forcible  detainer  of  the  lands  described 
in  the  complaint,  and  that  plaintiff  is  entitled  to  a  restitution 
of  the  premises." 

Appellant  claims  that  the  proceedings  under  which  Hast- 
ings was  appointed  guardian  were  void^  because :  1.  No  cita- 
tion was  ever  issued  or  served;  2.  If  the  order  be  treated  as 
a  citation  it  is  void  for  the  reason  that  it  did  not  state  the 
time  when  or  the  place  where  the  defendant  was  required  to 
appear;  8.  The  order  was  made  and  entered  March  2,  1897, 
while  hearing  was  set  for  March  3d.  It  appears  that,  upon 
the  petition  of  Hastings,  it  was  adjudged  that  McGee  "has 
become  an  incompetent  person,  and  that  it  is  necessary  that 
a  guardian  of  his  estate  and  person  should  be  appointed," 
and  Hastings  was  accordingly  so  appointed.  The  order  re- 
cites that  he  "was  duly  notified  of  the  time  and  place  of  the 
hearing  of  the  petition  heretofore  filed  herein,  and  it  appear- 
ing that  the  said  William  L.  McGee  appeared  in  person  at 
the  hearing  of  said  petition,  on  this  day,  and  requested  that 
said  petition  be  granted,  it  is,  therefore,  ordered,"  etc.  The 
only  citation  issued  was  the  order  of  the  judge  made  on  read- 
ing and  filing  the  petition  in  which  it  was  "ordered  that  Tues- 
day, the  twenty-third  day  of  February,  1897,  be  and  the 
same  is  hereby  appointed  as  the  time  (no  place  or  hour  men- 
tioned) for  hearing  said  petition,  and  it  is  hereby  ordered 
that  notice  be  given  to  said  William  L.  McGee  of  the  time 
and  place  of  hearing  said  petition,"  etc.  The  only  notice 
given  or  citation  served  was  a  copy  of  this  order.  On  Feb- 
ruary 23d  the  court  made  an  order  "that  the  hearing  of  the 
aforesaid  petition  be  and  the  same  is  hereby  continued  until 
Tuesday,  March  3, 1897."  The  order  appointing  the  guardian 
CXXVII.    Cai.— 22 
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is  dated  March  2,  1897,  and  is  marked  "Filed  March  2, 
1897."  The  guardian  took  the  oath  of  office  and  filed  hia 
bond  on  March  2,  1897,  and  letters  of  guardianship  were 
issued  to  him  that  day.  When  these  various  proceedings 
were  offered  in  evidence  defendant  objected  to  their  admis- 
sion on  several  specific  grounds,  challenging  their  compe- 
tency, relevancy,  and  materiality.  Respondent  contends  that 
the  personal  presence  of  the  incompetent  at  the  hearing 
cured  any  defects  in  the  notice  or  service  of  the  notice;  and 
that  by  his  presence  he  consented  to  the  order  and  waived 
notice,  and  that  the  order  so  shows  on  its  face.  The  presence 
of  the  incohipetent  could  not  supply  the  requirement  of  the 
statute  that  he  should  be  serv^ed  with  notice  of  the  hearing ; 
he  was  incapable  by  reason  of  his  incompetency  to  consent 
to  the  jurisdiction  of  the  court  or  waive  any  of  the  steps  nec- 
essary to  confer  jurisdiction  upon  the  court,  or  to  make  any 
request  that  the  petition  be  granted. 

Upon  the  tiling  of  the  petition  the  court  or  judge  "must 
cause  a  notice  to  be  given  to  the  supposed  insane  or  incompe- 
tent person  of  the  time  and  place  of  hearing  the  case,  not  less 
than  five  days  before  the  time  so  appointed ;  and  such  person, 
if  able  to  attend,  must  be  produced  on  the  hearing."  (Code 
Civ.  Proc.,  sec.  1763.) 

The  statute  requires  the  personal  presence  of  the  incom 
petent,  if  it  can  be  had,  as  well  as  that  notice  of  the  hearing 
of  the  petition  be  given  him.  If  the  order  may  be  treated  as 
a  notice,  and  a  copy  of  it  may  be  served  as  a  notice,  it  is 
requisite  that  it  should  state  the  time  and  place  of  the  hear- 
ing. In  the  present  case  the  order  fixed  February  23d  "as 
the  time  for  the  hearing,''  but  it  directed  "notice  to  be  given 
of  the  time  and  place  of  hearing  said  petition."  This  direc- 
tion was  not  complied  with  by  simply  serving  a  copy  of  ihe 
order  in  the  form  given.  But  if  the  notice  to  appear  Feb- 
ruary 23d  could  be  treated  as  sufficient,  and  the  adjournment 
of  the  hearing  to  March  3d  could  also  be  held  sufficient,  the 
court  had  no  authority  to  hear  the  petition  March  2d  and 
make  the  appointment,  as  the  record  shows  was  done.  Coun- 
^^1  for  respondent  states  in  his  brief,  but  it  does  not  elsewhere 
ippear,  that  "the  3d  of  March,  1897,  did  not  fall  \x\^n  a 
Tuesday,  but  upon  a  Wednesday,  and  the  hearing  of  the  mat- 
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ter  was  intended  by  the  court  to  be  continued  to  Tuesday, 
March  2,  .1897,  on  which  last-named  day  the  hearing  was 
had."  If  we  were  permitted  to  reject  the  day  of  the  month 
named  (March  3d)  and  take  the  day  of  the  week  named 
(Tuesday),  the  order  would  fail  to  show  what  Tuesday. 
There  are  many  Tuesdays  in  the  year,  but  there  is  but  one 
March  3d.  We  do  not  think  we  are  authorized  to  reject  a 
definite  time  and  accept  one  so  indefinite.  The  order  was 
prematurely  made  and  was  without  authority. 

The  attack  is  collateral,  it  is  true,  but  the  proceedings  dis- 
close all  the  steps  taken  to  confer  jurisdiction,  from  which  it 
clearly  appears  on  the  face  of  the  record  that  the  court  was 
without  jurisdiction  to  make  the  order.  In  such  case  the 
order  could  be  attacked  collaterally.  (Pioneer  Land  Co.  v, 
Maddux,  109  Cal.  633,  640;  50  Am.  St.  Rep.  67;  1  Freeman 
on  Judgments,  sec.  130.) 

As  plaintiff's  right  to  maintain  the  action  depends  upon 
the  authority  of  the  guardian,  it  follows  that  the  judgment 
and  order  denying  a  new  trial  should  be  reversed,  and  it  is 
so  ordered. 


[Crim.  No.  676.    Department  Two. — ^December  29,  1899.] 
THE  PEOPLE,  Respondent,  v.  K.  J.  MOONEY,  Appellant. 


Criminal  Law— Arson— Intent  to  Destroy — ^Insufficient  Informa- 
tion.— ^Under  section  447  of  the  Penal  Code  defining  the  crime  of 
arson  as  "the  willful  and  malicious  burning  of  a  building  with 
intent  to  destroy  it,"  the  specific  intent  to  destroy  the  building  is 
an  essential  ingredient  of  the  offense,  and  must  appear  distinctly 
in  the  averments  of  the  information,  in  addition  to  the  averments 
of  willful  and  malicious  burning.  An  information  which  merely 
avers  generally  that  the  defendant  "did  willfully,  unlawfully, 
feloniously,  and  maliciously  set  fire  to  and  cause  to  be  burned  a 
certain  building,"  is  insuflicient  to  charge  the  crime  of  arson. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mer- 
ced County  and  from  orders  denying  a  new  trial  and  denying 
a  motion  in  arrest  of  judgment.    J.  R.  Webb,  Judge. 


The  facts  are  stated  in  the  opinion. 
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James  F.  Peck^  and  Frank  H.  Farrar,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,,  for  Respondent. 

GRAY,  C. — The  defendant  appeals  from  a  judgment  con- 
victing him  of  the  crime  of  arson  in  the  second  degree,  from 
an  order  denying  hifai  a  new  trial,  and  from  an  order  deny- 
ing his  motion  in  arrest  of  judgnient. 

Section  447  of  the  Penal  Code  defines  arson  as  "the  willful 
and  malicious  burning  of  a  building,  with  intent  to  destroy 
it." 

The  defendant  was  charged  in  the  infonnation  with  "the 
crime  of  arson,  committed  as  follows :  The  said  K.  J.  Mooney 
on  or  about  the  fourth  day  of  March,  1899,  at  and  in  the  said 
county  of  Merced,  and  state  of  California,  and  prior  to  the 
filing  of  this  information,  did  willfully,  unlawfully,  felon- 
iously, and  maliciously  set  fire  to  and  cause  to  be  burned  a 
certain  building  occupied  and  u.«ed  by  said  Mooney  as  a  no- 
tion store,  and  situated  on  Main  street  in  the  city  of  Merced," 
etc.    It  will  be  seen  that  one  important  element  of  the  crime 
of  arson  as  defined  in  the  code  is  the  "intent  to  destroy."  The 
words  quoted  are  a  part  of  the  description  of  the  crime  of 
arson,  and  there  can  be  no  such  crime  in  the  absence  of  this 
intent  to  destroy.    It  is  therefore  necessary  that  this  essential 
element  should  be  averred  in  the  information,  either  in  the 
language  of  the  statute  or  in  some  other  way,  so  as  to  make 
it  clearly  appear  that  the  defendant  had  this  specific  intent 
and  purpose,  and  that  the  building  was  burned  by  him  to 
carry  such  intent  and  purpose  into  execution.    The  words 
"willfully,  unlawfully,  feloniously,  and  maliciously"  were 
properly  used  in  the  information,  but  they  are  not  sufficient. 
Such  words  import  only  that  criminal  intent  which  is  a  nec- 
essary part  of  every  felony  or  other  crime,  but  they  do  not 
necessarily  include  the  specific  purpose  to  destroy  the  biiild- 
ing  which  is  an  element  of  the  crime  of  arson.    "Whether 
the  indictment  is  on  a  s'tatute  or  at  the  common  law,  it  is  a 
rule,  universal  and  without  exception,  that  every  intent,  like 
everything  else  which  the  law  has  made  an  element  of  the 
offense,  must  be  alleged;  for  otherwise  no  prima  facie  case 
appears."    (1  Bishop  on  Criminal  Procedure,  sec.  523.)     It 
has  been  held  by  this  court  in  a  burglary  case  that  the  infor- 
mation charging  that  the  intent  of  the  defendant  in  entering 
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the  building  was  to  commit  the  crime  of  felony,  without  stat- 
ing what  particular  felony,  does  not  state  the  oflfense  of 
burglary.  (People  v.  Nelson,  58  Cal.  104.)  In  another  case 
the  indictment  was  for  perjury,  and  it  was  held  to  be  just  as 
necessary  to  allege  therein  "that  the  affidavit  was  delivered 
with  the  intent  that  it  be  uttered  and  published  as  trup,  as  to 
charge  that  the  affidavit  was  made  by  the  accused,  or  that  it 
was  false,"  and  that  for  want  of  such  allegation  the  informa- 
tion charged  no  crime.  (People  v.  Rabies,  117  Cal.  681.) 
There  is  nothing  in  People  v.  Wooley,  44  Cal.  494,  in  conflict 
with  the  principle  laid  down  in  the  other  cases  cited  above. 
The  question  involved  here  was  not  raised  or  discussed  in 
People  V,  Wooley,  supra. 

The  recent  case  of  People  v.  Fong  Bong,  120  Cal.  685, 
cites  with  approval  an  instruction  of  the  trial  oourt  which 
accurately  sets  forth  the  elements  of  the  crime  of  arson.  It  is 
clear  to  us  that  the  information  in  this  case  does  not  allege 
sufficient  facts  to  constitute  the  crime  of  arson,  and  this 
makes  it  unnecessary  to  discuss  the  other  points  urged  on 
appeal. 

The  judgment  and  orders  appealed  from  should  be  re- 
versed and  the  cause  remanded. 

Chipman,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment  and  orders  appealed  from  are  reversed  and  the  cause 
remanded.  Henshaw,  J.,  Temple,  J.,  McFarland,  J. 


[L.  A.  No.  696.    Department  Two.— Beoember  29,  1899.] 

CHARLES  W.  CRUSOE,  Respondent,  v.  J.  A.  CLARK, 

Appellant. 

Assumpsit  fob  Work  and  Labob— Defense — JoniT  Ventubs  to  Pbos- 
PBCT  FOB  Mines — Evidence— Vabianoe. — ^In  an  action  to  recover 
the  value  of  work  and  labor  performed  for  the  defendant  as  book- 
keeper, salesman,  and  clerk,  where  the  answer  pleaded  as  a  de- 
fense that  the  work  and  labor  was  done  under  an  agreement  made 
prior  thereto  between  plaintiff,  defendant,  and  a  third  person,  to 
undertake  a  joint  enterprise  to  prospect  for  mines,  under  which 
defendant  and  the  third  person  were  to  do  the  prospecting  and  to 
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•hare  equally  with  the  plaintifT  in  mineral  diacorerieB,  in  ooniid- 
eration  of  his  services,  in  the  absence  of  evidence  ci  the  agreement 
alleged,  evidence  of  a  subsequent  agreement  made  after  eight 
months'  services  had  been  rendered  by  the  plaintiff,  as  to  future 
prospecting  for  mines,  is  properly  excluded,  as  not  being  within 
the  issues  presented  by  the  pleadings. 

Id. — Impeachment  of  Witness — Contbaoictobt  Statements — Isbku- 
VANT  AIatter. — A  witness  cannot  be  impeached  by  contradictory 
statements  as  to  matters  irrelevant  to  the  issues;  and  it  was 
not  error  to  refuse  to  permit  the  plaintiff  to  be  contradicted  as 
a  witness  by  proof  tliat  an  irrelevant  conversation  as  to  future 
prospecting,  which  the  plaintiff  had  denied,  was  in  fact  had  be- 
tween the  plaintiff,  the  witness,  and  the  defendant. 

Id. — Conclusion  or  Witness — Undebstandino  of  Others — ^Expecta- 
tion OF  Plaintiff. — Questions  asked,  calling,  not  for  facts,  but 
for  the  conclusion  of  the  defendant  as  a  witness,  as  to  what  the 
plaintiff  nnd  a  third  person  understood,  in  reference  to  the  inter- 
est of  the  plaintiff  in  a  prospecting  venture,  and  as  to  whether 
the  plaintiff  expected  wages  from  the  defendant,  were  properly 
disallowed. 

Id. — Disbursements  in  Prospecting  Venture — PLXAOiNa. — ^The  amount 
of  disbursements  made  by  the  defendant  in  the  prospecting  ven- 
ture, in  reference  to  which  the  pleadings  were  silent,  and  upon 
which  there  was  no  issue,  is  immaterial  and  not  admissible  in 
evidence. 

Id. — Value  of  Plaintiff's  Services — Qualification  of  Witnesses. — 
Witnesses  residing  in  the  county  in  which  the  services  wears  ren- 
dered by  plaintiff,  though  at  a  distance  from  the  plaoe  wh«ne 
they  were  rendered,  who  were  in  court  and  heard  the  evidence 
of  the  plaintiff,  and  who  were  business  men  of  experience  and 
had  employed  other  persons  for  like  services,  and  who  teatifled 
that  they  knew  the  value  of  such  work  in  the  county,  are  quali- 
fied to  testify  to  the  value  of  the  plaintiff's  services. 

Id. — Books  Kept  bt  Plaintiff — Evidence  fob  Defendant. — The  books 
kept  by  the  plaintiff  are  admissible  in  evidence  for  the  defend- 
ant upon  the  issue  as  to  the  value  of  the  plaintiff's  services,  and 
as  tending  to  explain  the  nature  and  extent  of  his  work>  and 
also  to  prove  the  amount  of  monthly  sales,  oral  proof  of  which 
by  defendant  was  objected  to  by  plaintiff  on  the  ground  that  the 
books  were  the  best  evidence.  Defendant  may  also,  upon  the  issue 
as  to  the  value  of  plaintiff's  services,  show  by  another  bookkeeper 
who  has  examined  such  books  that  they  were  not  complicated,  but 
a  simple  set  of  books  to  keep,  and  could  be  kept  by  any  person 
of  ordinary  skill  in  bookkeeping. 

Id. — Error  without  Prejudice — Insufficient  Record. — ^The  error  in 
rejecting  the  books  and  the  evidence  relating  thereto  musrt  be 
deemed  without  prejudice,  where  the  record  does  not  show  any- 
thing about   their   contents  or   materiality,   or  disclose  anything 
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to  enable  the  appellate  oourt  to  determine  whether  the  error  of 
the  superior  court  was  or  was  not  prejudioial. 
Id.— iNSTBUcnoN  as  to  Basis  or  Value  or  Sebtioes — ^Placb  or  Eic- 
FLOTMSNT^— €k>MFABison  or  Wagbs  at  Otheb  Plaobs. — ^It  is  not 
ground  for  reversal  to  refuse  a  requested  instruction  limiting  the 
consideration  of  the  jury  to  evidence  of  the  rate  of  wages  gener- 
ally paid  at  the  particular  place  of  employment  in  the  county, 
and  telling  them  that  the  value  of  services  cannot  be  based  in 
any  degree  upon  wages  for  like  services  elsewhere  in  the  county, 
without  first  showing  that  the  rate  Was  the  same.  A  comparison 
may  be  made  even  if  the  wages  elsewhere  in  the  county  were  not 
the  same,  which  would  in  some  degree  tend  to  show  the  value  of 
the  services  at  the  place  where  performed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County  and  from  an  order  denying  a  new  trial.  J.  W.  Ma- 
hon,  Judge. 

The  facts  are  stated  in  the  opinion. 

A.  J.  Bledsoe,  and  C.  E.  Arnold,  for  Appellant. 

S.  N.  Reed,  for  Respondent. 

CHIPMAN,  C. — Action  for  work  and  labor  as  bookkeeper, 
salesman,  and  clerk.  Defendant  denied  any  indebtedness, 
pleaded  certain  coimterclaims,  and  set  up  an  agreement 
whereby  plaintiff,  defendant,  and  one  Shurley  entered  into  a 
joint  enterprise  to  prospect  for  mines,  in  the  accomplishment 
of  which  plaintiff  was  to  take  charge  of  defendant's  mercan- 
tile business  as  clerk,  bookkeeper,  and  salesman  without  pay, 
and  defendant  and  Shurley  were  to  do  the  prospecting  and 
share  equally  with  plaintiff  in  any  mineral  discoveries.  The 
cause  was  tried  by  a  jury  and  plaintiff  had  a  verdict  for  five 
hundred  and  sixty-four  dollars  and  twenty-three  cents.  De- 
fendant appeals  from  the  judgment  and  from  an  order  deny- 
ing new  trial. 

Certain  errors  in  rejecting  the  testimony  of  the  witness 
Shurley  are  claimed.  Some  testimony  had  been  given  by  de- 
fendant in  support  of  the  agreement  pleaded  in  defense.  The 
alleged  agreement  was  oral,  and  it  was  alleged  that  it  was 
entered  into  about  October  1,  1896.  There  was  no  evidence 
that  the  three  parties  to  the  agreement  had  met  and  come  to 
any  mutual  understanding  as  to  its  terms,  but  it  was  claimed 
by  defendant  that  they  met  in  June,  1897,  and  confirmed  the 


344  Grubob  t;.  Clark.  [127  Cal. 

contract.    Plaintiff's  services  were  alleged  to  have  been  per- 
formed between  October  21,  1896,  and  December  15,  1897. 
Defendant  testified  that  Shurley  went  with  plaintiff  and  de- 
fendant from  Bakersfield  to  Mojave,  but  that  he,  defendaut, 
did  not  introduce  Shurley  to  pUdntiff ;  that  Shurley  stayed  at 
Mojave  about  two  weeks;  was  in  ill  health  and  returned  to 
Bakersfield,  and  returned  to  the  desert  about  June  20, 1897. 
Shurley  was  called  as  witness  for  defendant  and  was  asked 
a  number  of  questions  as  to  what  was  said  at  a  meeting  be- 
tween the  three  in  June,  1897,  "referring  to  certain  prospect- 
ing that  was  to  be  in  contemplation  by  you  and  Mr.  Clark 
out  on  the  desert" ;  he  was  asked  if  he  had  any  conversation 
with  plaintiff  and  defendant  "with  regard  to  prospecting  for 
minerals  in  that  country,"  and  to  state  the  conversations. 
Several  questions  were  asked  him  by  defendant's  counsel,  all 
of  which  related  to  the  understanding  after  he  returned  to 
the  desert.  The  court  properly,  we  think,  sustained  the  object- 
tion  made  by  plaintiff.    The  agreement  pleaded  was  alleged 
to  have  been  entered  into  October  1, 1 896 ;  there  was  no  agree- 
ment pleaded  such  as  Shurley  was  asked  to  testify  about,  and 
the  testimony  was  therefore  not  within  the  issues  presented. 
It  did  not  tend  to  corroborate  defendant's  testimony  that  the 
agreement  took  effect  October  1, 1896.    For  like  reason  it  was 
not  error  to  refuse  a  question  asked  Shurley  for  the  purpose  of 
contradicting  plaintiff,  who  had  denied  a  conversation  with 
defendant  and  Shurley  "referring  to  certain  prospecting  that 
was  to  be."   A  witness  cannot  be  impeached  by  contradictory 
statements  as  to  matters  irrelevant  to  the  issues.    It  was  not 
error  to  refuse  the  question  put  to  defendant  Clark  as  a  wit- 
ness, "Did  Mr.  Shurley  and  Mr.  Crusoe  understand  that  Cru- 
soe, Shurley,  and  yourself  were  interested  in  the  matter?" 
and  the  question:  "State  whether  or  not  Mr.  Crusoe  expected 
any  wages  from  you  when  he  went  out  there."   Clearly,  these 
were  questions  calling  not  for  facts,  but  for  the  conclusion  of 
the  witness  and  were  inadmissible.    It  was  immaterial  how 
much  defendant  paid  out  for  expenses  in  the  prospecting 
venture ;  there  was  no  issue  involving  such  disbursements-   It 
is  objected  that  the  testimony  of  witnesses  Parks  and  Munser 
as  to  the  value  of  plaintiff's  services  was  improperly  admitted, 
because     they     resided    at      Bakersfield      and      admitted 
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that  they  did  not  know  what  the  wages  for  like  serv- 
ices were  at  Garlock  or  Mojave,  where  they  were  rendered, 
which  were  places  situated  in  Kern  county  remote  from  Ba- 
kersfield.  These  witnesses  were  present  in  court  and  heard 
plaintiff  describe  the  nature  and  extent  of  his  services;  they 
were  business  men  of  experience  and  had  employed  persons 
for  services  similar  to  those  performed  by  plaintiff ;  they  testi- 
fied that  they  knew  the  value  of  such  work  in  Kern  county. 
We  think  they  fully  qualified  themselves  to  testify  upon  the 
point  at  issue. 

Defendant  offered  in  evidence  the  books  kept  by  plaintiff, 
to  show  the  character  and  amount  of  bookkeeping  done  by 
plaintiff  and  the  extent  of  defendant's  business.  I  think  this 
evidence  was  admissible  upon  the  issue  as  to  the  value  of  the 
plaintiff's  services.  It  tended  to  explain  the  nature  and  ex- 
tent of  his  work.  The  court  had  refused  to  allow  defendant 
to  prove  the  amount  of  the  monthly  sales  on  the  ground  that 
the  books  were  there  and  were  the  best  evidence,  but  when 
they  were  offered  refused  to  admit  them.  This  was  error. 
The  court  also  refused  to  allow  the  witness  Broadwell,  who 
was  himself  a  bookkeeper,  to  testify  from  an  examination  of 
the  books  that  they  were  not  complicated,  but  a  simple  set 
of  books  to  keep,  and  that  anyone  of  ordinary  skill  in  book- 
keeping could  keep  them.  We  think  this  evidence  was  also 
admissible,  as  bearing  upon  the  question  of  the  value  of 
plaintiff's  services.  It  does  not,  however^  appear  from  any 
statement  of  coimsel^  or  otherwise,  what  the  books  would  have 
shown,  or  that  their  introduction  would  have  furnished  evi- 
dence material  to  appellant.  It  appeared  from  the  offer  of 
Broadwell's  testimony  that  he  had  examined  the  books.  He 
testified  to  the  value  of  plaintiff's  services,  we  must  presume, 
at  least  in  part  from  this  examination.  The  jury  got  the 
benefit,  to  some  extent,  in  that  way,  of  the  rejected  evidence. 
While  we  think  the  books  ought  to  have  been  admitted,  and 
that  this  witness  ought,  as  an  expert  bookkeeper,  to  have  been 
permitted  to  testify  as  it  was  claimed  he  would,  still  nothing 
is  shown  to  enable  us  to  say  whether  or  not  the  error  was 
prejudicial. 

Defendant  asked  and  wds  refused  the  following  instruct 
tions :  ''That  the  rule  for  determining  the  value  of  services, 
Ib  the  absence  of  an  express  contract  tiieref  or,  is  to  ascertain 
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from  the  evidence  the  character  and  kind  of  work  performed, 
and  the  rate  of  wages  generally  paid  in  the  same  neighbor- 
hood for  the  same  kind  of  work'' ;  and  that  the  value  of  the 
services  must  be  ascertained  ''from  the  testimony  as  to  the 
ruling  rate  of  wages  for  similar  services  paid  at"  the  place 
of  the  service  (Garlock  and  Mojave),  and  that  the  estimate 
of  value  cannot  be  based  upon  the  estimate  of  the  value  of 
such  services  in  any  degree  upon  testimony  of  the  rate 
of  wages  paid  at  Bakersfield  or  elsewhere,  ''unless  it  is  first 
shown  to  your  satisfaction  that  the  rate  of  wages  at  both 
places  was  the  same."  The  value  of  the  services  of  one  who 
is  a  bookkeeper,  clerk,  salesman  and  has  the  care  and  man- 
agement of  the  business  in  the  absence  of  his  employer,  as 
was  the  case  here,  can  hardly  be  determined  alone  by  the 
rate  of  wages  generally  paid  for  salesmen  or  clerks.     The 
value  of  the  services  would  depend  much  upon  the  man  him- 
self, as  to  his  capacity  and  fidelity,  as  well  as  upon  the 
customary  wages  paid  for  this  class  of  work.     While  the 
customary  wages  might  be  a  criterion,  it  would  not  be  the 
only  one,  as  the  instruction  implies.    The  services  in  their 
nature  involve  trust  and  confidence,  peculiar  fitness  as  a  sales- 
man, skill  as  an  accountant,  knowledge  of  the  business,  and 
capacity  to  manage  it.    There  can  hardly  be  a  "ruling  rate  of 
wages"  for  employment  of  this  character  applicable  alike  to 
all  persons  who  might  be  employed.    Nor  do  we  think  it  was 
error  to  refuse  to  instruct  the  jury  that  the  value  of  the  serv- 
ices could  not  ''in  any  degree"  be  based  upon  the  wages  for 
like  services  elsewhere  in  the  county  "unless  it  was  shown  that 
the  rate  of  wages  elsewhere  in  the  county  was  the  same."    A 
comparison  might  be  made,  even  if  the  wages  elsewhere  were 
not  the  same,  which  would  in  some  degree  tend  to  show  the 
value  of  the  services  at  the  place  where  performed.    In  the 
present  case,  plaintiff  first  showed  the  character  and  extent 
of  his  services,  and  then  proved  their  value  by  witnesses  who 
showed  by  their  answers  that  they  were  qualified  to  speak  as 
to  the  vfiJue  of  the  services  at  the  place  where  performed, 
and  testified  that  they  knew  the  value  and  what  it  was. 
There  was  evidence  also  as  to  what  wages  were  generally 
paid  for  such  services,  and  it  is  to  this  latter  defendant  sought 
to  confine  the  evidence.    We  do  not  think  it  was  prejudicial 
error  to  refuse  the  instructions. 
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Defendant  contends  that  the  evidence  was  insufficient  to 
sustain  the  verdict.  Upon  this  point  it  is  enough  to  say  that 
the  evidence  was  conflicting,  that  there  was  sufficient  to  sup- 
port the  verdict,  and  that  it  was  for  the  jury  alone  to  pass 
upon  the  credibility  of  the  witnesses. 

The  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Gray,  0.,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[L.  A.  No.  740.    Department  Two.— December  20,  1800.] 

THE  PEOPLE  ex  rel.     BARKER,  Appellant,  v.  JOHN 
SIIAA^ER,  Respondent. 

OFncEBS — NoncE  of  Election — Certificate — ^TniK  fob  Qualification 
— Construction  of  Code. — The  "notice  of  election"  provided  for  in 
section  007  of  the  Political  Code  is  to  be  given  by  the  issuance 
of  the  certificate  of  election  provided  for  in  section  1284  of  that 
code,  and  the  time  for  the  qualification  of  an  elected  officer  is 
within  ten  days  after  the  issuance  of  his  certificate  of  election, 
or  in  default  of  such  certificate,  within  fifteen  days  after  the 
commencement  of  his  term  of  office. 

Id. — Actual  Knowledge — Canvass  of  Returns  by  Elected  Super- 
visoB. — ^The  actual  knowledge  of  the  result  of  the  election  cannot 
dispense  with  or  take  the  place  of  the  issued  certificate  of  elec- 
tion; and  the  fact  that  an  elected  supervisor,  as  chairman  of  the 
existing  board  of  supervisors,  participated  in  the  canvass  of  the 
returns  of  the  election,  does  not  affect  the  time  for  his  quali- 
fication for  the  elected  office. 

Id. — Abortive  Attempt  at  QrALiFicATioN — ^Forfeiture — ^Due  Quaufi- 
CATION — ^Tttle  to  Office. — An  abortive  attempt  at  qualification 
by  an  elected  supervisor,  by  way  of  anticipation  of  the  notice  of 
election  required  by  law,  cannot  work  a  forfeiture  of  his  right; 
and,  if  no  certificate  of  election  is  subsequently  issued,  a  due 
qualification  effected  by  him  within  fifteen  days  from  the  com- 
mencement of  his  term  is  sufficient  to  entitle  him  to  the  office. 

Ii>. — Invalid  Appointment  by  Governor. — ^There  being  no  vacancy  in 
the  office  of  supervisor,  an  appointment  by  the  governor  to  that 
office  is  invalid,  and  confers  no  right. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Riverside  County.    J.  S.  Noyes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tirey  L.  Ford,  Attorney  General,  W.  C.  Van  Fleet,  and 
John  G.  North,  for  Appellant. 

Section  907  of  the  Political  Code,  providing  for  qualifi- 
cation within  ten  days  after  the  officer  "has  notice  of  his  elec- 
tion," was  purposely  changed  from  prior  legislation,  re- 
quiring the  oath  to  be  indorsed  on  the  certificate  of  election. 
(Hitteirs  Gen.  Laws,  sees.  4735,  4739.)  This  change  indi- 
cates that  the  legislature  did  not  intend  that  the  new  statute 
should  be  the  same  as  the  old  statute.  (23  Am.  &  Eng.  Ency. 
of  Law,  373,  note,  2  United  States  v.  Bashaw,  50  Fed.  Rep. 
749,  753,  754.)  The  defendant  could  waive  any  notice  in- 
tended for  his  benefit,  and  did  so  by  his  action,  making  his 
actual  knowledge  indisputable.  (Civ.  Code,  sec.  3513; 
Payne  v.  San  Francisco,  3  Cal.  122, 126, 127;  Wall  v.  HeaU, 
95  Cal.  364,  368;  Fomi  v.  Yoell,  99  Cal.  173, 175-78;  (Tlfeil 
V,  Donahue,  57  Cal.  226,  231 ;  Mullally  v.  Benevolent  Soc, 
69  Cal.  559,  561,  562;  Gray  v.  Winder,  77  Cal.  525;  Dow  i\ 
Ross,  90  Cal.  562;  California  Imp,  Co.  v.  Earoteau,  116  Cal. 
136,.  138,  139.)  The  failure  of  the  defendant  to  qualify 
in  time  created  a  vacancy,  which  the  governor  was  entitled 
to  fill.  (Pol.  Code,  sees.  907,  947,  996;  People  v.  Taylor,  57 
Cal.  620;  Lorbeer  v,  Hutchinson,  111  Cal.  272;  People  t-. 
Shorb,  100  Cal.  537,  540;  38  Am.  St.  Rep.  310,) 

Thomas  T.  Porteous,  and  Purington  &  Adair,  for  Re- 
spondent. 

Provisions  for  the  forfeiture  of  vested  rights  are  to  be  con- 
strued strictly  against  the  forfeiture  (People  v.  Perry,  79  Cal. 
112) ;  and  the  people  should  not  be  robbed  of  their  choice  of 
officers,  unless  a  construction  rendering  the  qualification  of 
the  elected  officer  illegal  is  absolutely  necessary,  (State  ex 
rel.  Lyons  v.  Ruff,  4  Wash.  234.)  Section  907  of  the  Politi- 
cal Code  must  be  construed  with  section  1284,  providing  for 
a  certificate  of  election.  An  elected  officer  is  not  bound  to  act 
upon  his  knowledge  of  his  election,  but  may  await  his  cer- 
tificate, or  qualify  within  fifteen  days  after  his  term  begins. 
if  he  has  no  certificate.     (People  v.  Perkins,  85  Cal.  512.> 
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Notice  does  not  mean  knowledge,  but  information  from  au 
authentic  source,  requiring  action.  (In  re  Central  Irr.  Dist., 
117  Cal.  391 ;  Williams  v.  Bergin,  108  Cal.  171.)  The  certifi- 
cation of  the  result  of  the  election  is  the  authentic  mode  for 
ascertaining  the  result.  (Mecham  on  Public  Officers,  985, 
966;  Payne  v,  San  Francisco,  3  Cal.  122;  State  v.  Meder,  22 
Nev.  264;  Attorney  General  v.  Elderkin,  5  Wis.  300;  Kim- 
berlin  v.  State,  130  Ind.  120;  30  Am.  St.  Rep.  208;  People 
i\  Crissey,  91  N.  Y.  616,  627.) 

HENSHAW,  J. — This  action  is  prosecuted  under  section 
803  of  the  Code  of  Civil  Procedure  to  have  it  declared  that 
the  defendant  unlawfully  holds  and  exercises  the  office  of 
supervisor  of  the  fifth  supervisor  district  of  Riverside  county, 
and  that  the  relator.  Barker,  is  entitled  to  the  office.  The 
facts  are  not  in  dispute.  They  are  the  following:  The  de- 
fendant was  elected  to  the  office  at  the  general  election  in 
1898.  At  that  time  he  w^as  a  supervisor  and  the  chairman 
of  the  board  of  supervisors  of  tlie  county.  As  required  by 
law,  the  board  canvassed  the  returns  of  the  election,  and 
entered  the  result  in  its  minutes.  Shaver  presided  as  chair- 
man of  the  board,  participated  in  the  canvass  and  in  the 
action  of  the  board  declaring  the  result,  and  signed  the 
minutes  of  the  board  to  that  effect.  On  November  21,  1898, 
with  the  purpose  and  intent  of  qualifying  for  the  office,  he 
executed  and  filed  an  official  bond  in  which  it  was  declared 
that  he  had  been  elected  to  the  office.  The  bond  was  insuffi- 
cient and  void.  He  did  not  take  the  oath  of  office  until  De- 
cember 24,  1898,  on  which  date,  with  the  same  purpose  and 
intent  to  qualify  for  the  office  of  supervisor,  he  took  and 
subscribed  the  oath  of  office,  and  on  December  26,  1898,  it 
was  filed  in  the  office  of  the  county  clerk.  The  new  term  of 
office  commenced  upon  the  second  day  of  January,  1899. 
Thereafter,  on  January  5,  1899,  Shaver  executed  and  filed 
an  official  bond  sufficient  in  form,  and  took  and  filed  his  of- 
ficial oath  of  office,  which  was  attached  to  the  bond.  On 
March  7, 1899,  the  governor  appointed  the  relator  to  fill  the 
vacancy  caused  by  the  failure  of  the  defendant  to  file  his 
official  oath  and  bond  within  the  time  required  by  law.  The 
relator  made  and  filed  his  official  oath  and  bond  within  ten 
days  after  his  appointment. 

Upon  these  facts  judgment  passed  for  Shaver.    Upon  this 
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appeal  it  is  contended  that  upon  the  face  of  the  record  it  is 
made  to  appear  that  Shaver  had  actual  notice  of  his  election 
sufficient  to  meet  the  requirements  of  section  907  of  the 
Political  Code;  that  thereupon  it  became  incumbent  upon 
him,  under  the  provision  of  that  section,  to  take,  subscribe, 
and  file  his  oath  of  office  within  ten  days ;  that  this  admittedly 
Shaver  failed  to  do.  Or,  if  it  was  not  his  duty  to  act  under 
the  notice,  still,  by  acting  as  evidenced  by  his  abortive  at- 
tempt to  file  an  undertaking  and  oath  of  office,  he  waived  any 
right  which  he  might  otherwise  have  had  to  any  other  notice, 
and  is  bound  by  the  result  of  his  own  conduct;  that  in  either 
aspect  of  the  case  he  forfeited  his  right  to  the  office  to  which 
he  had  been  elected,  and  a  vacancy  therein  existed,  to  whidi 
the  relator  was  duly  appointed,  and  for  which  he  had  duly 
qualified;  that  the  judgment  of  the  trial  court  should  there- 
fore be  reversed,  and  it  should  be  directed  to  enter  a  judg- 
ment upon  the  admitted  facts  in  favor  of  the  relator. 

Chfipter  XI  of  part  III,  title  II,  of  the  Political  Code  deals 
with  the  canvass  of  returns  in  elections,  and  provides  for  a 
meeting  of  the  supervisors  for  that  purpose,  for  the^  mode  of 
making  the  canvass,  and  for  the  entering  of  the  result  in 
their  minutes,  with  a  declaration  of  the  names  of  the  persons 
elected.    Section  1284  of  the  Political  Code  then  provide. 
'The  county  clerk  must  immediately  make  out  and  deliver 
to  such  person  ....  a  certificate  of  election  signed  by  him 
and  authenticated  with  the  seal  of  the  superior  court;."    Sec- 
tion 907  of  the  Political  Code  provides:    '^Whenever  a  dif- 
ferent time  is  not  prescribed  by  law,  the  oath  of  office  must 
be  taken  and  subscribed  and  filed  within  ten  days  after  the 
officer  has  notice  of  his  election  or  appointment,  or  before  the 
expiration  of  fifteen  days  from  the  commencement  of  his 
term  of  office  when  no  such  notice  has  been  given."     The 
notice  here  contemplated  and  provided  for  is  the  notice  con- 
tained in  the  certificate  of  election  required  to  be  delivered  by 
the  county  clerk.     (People  v.  Perkins,  86  Cal.  512.)     Each 
officer  elect  is  entitled  to  receive  such  notice,  and  actual 
knowledge  will  not  supply  the  place  of  it.    The  requirement 
that  the  county  clerk  shall  issue  a  certificate,  and  thus  bring 
notice  home  to  the  successful  candidate,  is  something  more 
than  a  provision  designed  for  his  private  advantagCi    and 
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which  may  therefore  be  waived  by  him  at  pleasure.  It  is  the 
mode  prescribed  for  the  orderly  announcement  of  the  re- 
sult of  an  election,  and  is  as  much  a  part  of  the  machinery 
of  the  election  as  are  the  provisions  for  the  canvassing  of  the 
returns  and  the  registration  of  the  result.  All  are  parte  of 
the  same  scheme,  and  all  are  based  upon  considerations  of 
public  policy.  (State  v.  Meder,  22  Nev.  264 ;  People  v.  North, 
72  N.  Y.  128.)  No  potency  attaches  to  the  circumstance 
that  Shaver  was  chairman  of  the  board  of  supervisors  and 
signed  the  minutes,  so  that,  as  appellant  states,  it  appears  of 
record  that  he  had  notice  of  the  result.  The  records  of  the 
board  of  supervisors  were  not  designed  to  charge  any  person 
urith  notice  of  the  result  of  the  election,  and  should  not 
be  held  to  do  so  in  the  case  of  a  member  of  the  board  of  su- 
pervisors, any  more  than  in  the  case  of  any  other  officer 
elect  whose  interest  and  curiosity  might  prompt  him  to  read 
them.  Each  officer  was  entitled  to  the  notice  provided  fop  by 
law,  and  could  rest  secure  until  such  notice  was  given. 
Shaver's  attempt,  admittedly  abortive,  to  anticipate  this  no- 
tice by  filing  a  bond  and  oath  of  office,  should  not  be  held  to 
work  a  forfeiture  of  his  right.  The  notice  not  having  been 
given,  it  became  the  duty  of  Shaver,  under  section  907  of  the 
Political  Code,  to  qualify  before  the  expiration  of  fifteen  days 
from  the  commencement  of  his  term,  and  this  he  did.  It 
resulted  therefrom  that  there  was  no  vacancy  in  the  office. 
The  judgment  appealed  from  is  therefore  affirmed. 

McFarland,  J.,  and  Temple,  J.,  concurred. 


[Sac.  Ko.  697.    Department  Two.— December  29,  1899.] 
ENOS  COSTA,  Respondent,  v.  JOSEPH  SILVA,  Appellant. 

MiiaiTO  Claiic—Tekakot  w  CtoicMOK— Agbdmekt  to  Obtaut  Patsnt— 
Contribution  to  Expenses — ^Tbust. — One  who  bought  from  a 
former  claimant  and  paid  for  one-fourth  interest  in  a  mining  claim, 
without  taking  a  deed  thereof,  and  went  into  possession  thereof, 
and  was  for  many  years  recognized  as  a  tenant  in  common  by 
the  claimant  of  the  other  three-fourths,  and  who  entered  into  an 
agreement  with  such  other  claimant  that  they  should  jointly  pro- 
cure a  patent  for  the  mining  claim,  and  contributed  toward  the 
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survey  and  expenses  of  obtaining  a  patent,  may  enforce  a  trosi 
in  a  oertiflcaie  of  purchase  of  the  whole  mining  claim  obtained  in 
the  name  of  the  other  claimant,  to  the  extent  of  his  one-fonrih 
Interest  in  the  claim. 

i^- — Pabol  Evidengb— Request  vob  Joint  ExPENDiruBEa — ^Patxeht  or 
CoifSinBBATiOR — BB8Ui.Ti2fO  Tbust. — ^Parol  evidence  thai  prior  to 
the  filing  of  defendant's  application  for  a  patent,  defendant  asked 
plaint  iff  to  contribute  toward  his  one-fourth  interest,  that  plain- 
tiflT  then  contributed  a  certain  sum  toward  the  survey,  that  he 
had  before  that  bought  and  paid  for  his  one-foiurth  interest, 
which  was  worked  in  oommon  with  the  defendant,  and  the  pro- 
ceeds divided  proportionately,  is  admissible  to  show  that  the  title 
was  to  be  obtained  for  their  common  benefit,  and  to  establish  a 
resulting  trust  in  the  certificate  of  purchase  to  defendant  by  pay- 
ment of  part  of  the  consideration  therefor,  and  is  not  objection- 
able, on  the  ground  of  an  attempt  to  prove  a  contract  oooioeniing 
real  estate  by  parol. 

Id. — Opinion  Evidence — ^Bbooqnition  or  PxAiNTmr's  Intkeebt — State- 
ment or  Facts — ^Hakicless  Ruling. — ^The  fact  that  part  of  the 
testimony  tending  to  show  a  recognition  by  the  defendant  of  plain* 
tifTs  one-foiurth  interest  was  a  mere  opinion  of  the  plaintiff  as 
a  witness,  objection  to  which  was  overruled,  is  not  sufficient 
ground  for  reversal,  where  the  facts  showing  such  recognition  were 
stated  fully  by  the  witness,  and  were  not  controverted  by  the  de- 
fendant. 

Findings — Sufficienct  or  Evidence — ^Appeal. — Findings  contrary  to 
the  evidence  relating  to  immaterial  matters  not  neoesa&ry  to  the 
support  of  the  judgment,  which  is  sustained  by  other  findings 
of  ultimate  facts  not  inconsistent  with  the  immaterial  findings 
assailed,  are  not  prejudicial  error,  and  will  be  disregarded  i^on 
appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Siskiyou  County  and  from  an  order  denying  a  new  trial.  J, 

S.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Warren  &  Taylor,  for  Appellant 

Gillis  &  Tapscott,  for  Respondent 

THE  COURT.— This  is  an  appeal  by  defendant  from  a 
judgment  in  favor  of  plaintiff  and  from  an  order  denying 
defendant's  motion  for  a  new  trial.  The  case  is  here  on  the 
judgment-roll  and  a  bill  of  exceptions.  It  appears  from  the 
unchallenged  findings  as  follows:    That  about  twenty-foor 
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years  ago  the  plaintiff  bought  a  one-fourth  interest  in  a  cer- 
tain mining  claim  described  in  the  complaint,  containing 
sixty-three   and  fifty-one  one-hundredths  acres   and  paid 
therefore  the  sum  of  four  hundred  dollars,  but  took  no  deed 
for  the  same.    That  both  plaintiff  and  defendant  went  into 
possession  of  said  claim  and  each  had  a  residence  thereon, 
and  for  a  number  of  years  they  worked  said  claim  jointly. 
That  during  their  residence  thereon  they  each  cultivated  a 
portion  thereof,  and  that  defendant  has  continued  to  reside 
thereon  from  the  time  plaintiff  first  went  into  possession  up 
to  the  present  time.    That  a  short  time  prior  to  the  middle  of 
October,  1896,  the  defendant  recognized  the  one-fourth  in- 
terst  of  plaintiff  in  and  to  said  claim,  and  then  proposed  to 
plaintiff  that  they  take  steps  to  get  a  patent  to  said  claim 
jointly;  that  plaintiff  should  pay  one-fourth  of  the  expenses 
of  getting  the  patent,  and  that  the  defendant  should  pay 
three-fourths,  to  all  of  which  plaintiff  agreed.     That  they 
then  jointly  had  the  said  claim  surveyed,  and  plaintiff,  at 
the  request  of  defendant,  contributed  his  services  in  making 
the  survey,  and  paid  a  portion  of  the  expenses  thereof.    That 
plaintiff  understood  that  the  patent  to  said  claim  would  be 
procured  in  the  names  of  plaintiff  and  defendant  jointly,  and 
they  went  to  the  office  of  their  attorneys  in  Yreka,  who  had 
been    employed  to  procure  the  patent  for  them,  and  each 
paid  a  portion  of  the  expenses  necessary  to  obtaining  said 
patent.    That  plaintiff  paid  toward  the  expenses  of  survey- 
ing the  claim  and  getting  a  patent  the  sum  of  forty-five  dol- 
lars.   That  prior  to  October,  1896,  the  defendant  made  ap- 
plication under  the  Revised  Statutes  of  the  United  States  to 
purchase  the  said  claim,  and  thereafter,  about  the  middle  of 
October,  1896,  made  final  proof  in  the  United  States  land- 
office  at  Bedding,  in  Shasta  county,  and  received  a  certifi- 
cate of  purchase  therefor  in  his  own  name.    That  after  the 
said  certificate  of  purchase  was  so  issued  to  the  defendant, 
plaintiff  demanded  of  defendant  a  deed  to  a  one-fourth  in- 
terest in  and  to  said  claim,  and  defendant  then  refused,  and 
still  refuses,  to  execute  or  deliver  such  deed  or  any  deed  to 
plaintiff. 

.As  conclusions  of  law,  the  court  found  that  the  defendant 
holds  the  undivided  one-fourth  of  said  claim  in  trust  for 
plaintiff,  and  that  plaintiff  is  entitled  to  a  deed  from  defend- 
ant for  said  one-fourth  interest.  A  decree  was  aooordingly 
entered. 

CXXVIl.    Cal.— 28 
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We  think  the  above  findings  support  the  judgment.  The 
plaintiff,  having  paid  for  a  one-fourth  interest  in  the  prop- 
erty, the  defendant  for  many  years  having  recognized  this  in- 
terest, ahd  the  plaintiff  finally,  in  pursuance  of  the  under- 
standing of  the  parties,  having  contributed  toward  the  ex- 
pense of  surveying  the  claim  and  procuring  the  title  thereto, 
the  title,  when  procured,  was  for  the  benefit  of  plaintiff,  a-^ 
well  as  defendant,  in  proportion  to  his  interest  therein.  To 
now  allow  the  defendant,  in  violation  of  his  agreement,  to 
keep  the  property  for  which  plaintiff  has  paid  his  money  and 
labor  would  be  the  most  flagrant  injustice.  If  a  court,  under 
such  circumstances,  could  not  afford  relief,  it  would  be  a  sad 
commentary  upon  the  law. 

The  defendant  challenges  the  sufficiency  of  the  evidence  to 
sustain  findings  8  and  9  and  portions  of  finding  4.  Without 
passing  upon  the  question  as  to  whether  the  evidence  is  suf- 
ficient in  the  respects  specified,  it  clearly  appears  that  the 
judgment  is  supported  by  the  findings  other  than  thoae  at- 
tacked. While  findings  8  and  9  and  portions  of  finding  4  to 
which  our  attention  is  called  are  not  necessary  to  support  the 
judgment,  yet  they  are  not  inconsistent  or  in  conflict  with  the 
ultimate  findings  upon  which  the  judgment  rests.  In  such 
case  they  may  be  disregarded.  A  finding  contrary  to  the  evi- 
dence upon  an  immaterial  matter  is  not  prejudicial  error  if 
the  ultimate  facts  found  support  the  judgment. 

Certain  questions  were  asked  of  the  witness  Solus  and  of 
plaintiff,  while  a  witness  upon  the  stand,  for  the  purpose  of 
showing  that  in  1896,  before  the  defendant  filed  his  appli- 
tion  for  the  claim,  he  asked  plaintiff  to  contribute  toward  his 
one-fourth  interest  and  help  pay  for  the  surveying,  and  that 
plaintiff  did  at  that  time  pay  forty  dollars  toward  the  survey. 
The  evidence  was  objected  to  by  defendant  upon  the  ground 
that  it  was  incompetent,  irrelevant,  and  an  attempt  to  prove  a 
contract  concerning  real  estate  by  paroL   The  court  overruled 
the  objections,  and  the  rulings  are  assigned  as  error.    We 
think  the  evidence  was  material,  and  it  was  not  offered  for  the 
purpose  of  proving  a  parol  agreement  to  convey  land.  It  was 
competent  for  the  purpose  of  showing  that  plaintiff  paid 
money  to  defendant  at  his  request  and  for  the  purpose  of  pro- 
curing the  title  for  the  common  benefit  of  plaintiff  and  de- 
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fendant.  Where  a  transfer  of  real  property  is  made  to  one 
person,  and  the  consideration  thereof  is  paid  by  another,  a 
trust  is  presumed  to  result  in  favor  of  the  person  by  whom 
the  payment  is  made.  It  has  always  been  held  competent  to 
prove  by  parol  the  payment  of  the  consideration.  The  plain- 
tiff testified  that  twenty-four  or  five  years  ago  he  first  went  to 
live  on  the  claim.  That  he  worked  there  mining  for  three 
years  with  defendant.  That  he  had  then  bought  and  paid  for 
a  one-fourth  interest  and  claimed  such  interest.  That  defend- 
ant bought  his  interest  one  year  before  plaintiflp.  The  plain- 
tiff was  then  permitted  to  testify,  under  defendant's  objection, 
that  they  divided  the  money  taken  from  the  mine,  that  plain- 
tiff received  one-fourth  of  it,  and  that  defendant  recognized 
his  one-forth  interest  in  the  mine.  Part  of  the  testimony 
was  a  mere  opinion  of  the  witness,  but  he  stated  the  facts 
fully  in  other  parts  of  his  testimony,  and  we  do  not  think  th^ 
objectionable  part  of  sufficient  importance  to  make  it  ground 
for  reversal.  The  findings  concerning  which  no  complaint  is 
made  support  the  judgment.  The  testimony  in  the  record  is 
without  conflict.  The  defendant  did  not  deny  the  facts  as 
stated  by  plaintiff. 
The  judgment  and  order  are  affirmed. 


[Sac  No.  577.    Department  Two.— December  20,  1800.] 

JEROME   CHURCHILL,   Respondent,   v.    GEORGE   R. 
FLOURNOY  et  al.,  Appellants. 

Obdeb  Gbaivtinq  New  Tual — ^Delat  of  HBABnrG — Lacheb — Consknt 
Pbebumfhon  rpoif  Appeal. — ^Upon  appeal  from  an  order  granting 
a  new  trial,  where  the  record  does  not  show  that  any  objection  was 
made  to  delay  in  the  hearing  of  the  motion  on  the  ground  of  ap- 
parent laches  of  the  moving  party,  it  will  be  presumed  by  this  court 
that  the  time  for  the  hearing  of  the  motion  was  extended  by  consent 
of  the  parties. 

Id. — Stateiocnt — RErEBBNCS  ax>  Map  Tbacino — Stipulation — ^Pbe> 
bumption-MIJlerk's  CJebtificate. — The  fact  that  the  engrossed  state- 
ment contained  a  direction  as  to  the  insertion  of  a  map  tracing, 
which  at  the  trial  had. been  directed  to  be  filed  in  lieu  of  a  map 
used  in  evidence,  and  that  it  was  not  inserted,  and  does  not  appear 
in  the  transcript,  does  not  show  a     skeleton     statement     inoon- 
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Bistent  with  an  order  granting  the  motion,  where  it  appears  that 
both  parties  stipulated  that  the  statement  was  properly  eogroased, 
and  that  such  stipulation  was  approved  by  the  judge.  It  must  be 
presumed  in  support  of  the  order  that  the  map  tracing  was 
prc^perly  used  upon  the  hearing;  and  the  clerk's  certificate  that  it 
was  »ot  on  file  cannot  be  considered,  aad  haa  no  effect  against  Bsck 
presumption. 

Id. — Faxbmb  to  Hotiok — Sebvicb  or  NoncB— Death  or  DiBOLAixnio 
DnrBiTDAKT — ^Authority  of  Attobnet — JusiSDicrioif — ^Ajvibmakcb 
or  Obdeb. — ^The  death  of  a  disclaiming  defendant,  in  an  action 
involving  the  title  to  water,  after  a  judgment  in  his  favor,  and 
before  notice  of  the  hearing  of  a  motion  for  a  new  trial,  revokes 
the  authority  of  his  attorney;  and  the  service  of  the  notice  upon 
his  attorney  is  ineffectual  for  any  purpose,  and  cannot  confer 
jurisdiction  upon  the  court  to  grant  the  motion  as  to  him.  But 
such  disclaiming  defendant  is  not  a  necessary  or  adverse  party 
to  the  motion;  and  the  affirmance  of  an  order  granting  the  moUon 
will  not  have  the  effect  to  vacate  the  judgment  in  his  favor. 

Id. — OmaoHs  or  Tbial  Judge  and  or  Judge  Gbahtiivo  New  Tuau — 
The  opinion  of  the  trial  judge,  whether  appearing  in  the  briefs 
of  counsel  or  in  the  record,  can  only  be  useful  to  indicate  the 
points  involved,  and  the  views  of  the  trial  court  thereupon,  and 
cannot  be  considered  to  affect  or  diange  the  facts  as  found;  nor 
can  the  reasons  given  in  the  opinion  of  the  judge  granting  a  new 
trial  control  the  legal  effect  of  a  general  order  granting  the  i 


Id. — Sufpobt  or  Obdeb  Obanthto  New  Tbial.— An  order  granting  a 
new  trial  will  be  affirmed,  if  it  can  be  justified  on  any  ground  made 
by  statute  a  ground  for  new  trial,  which  is  included  in  the  mo- 
tion, regardless  of  the  ground  on  which  the  court  below  may  bave 
based  its  order. 

Id.— Chakqb  or  Judos— Oenebal  Obdeb  GBAnTnro  Kew  TBiAir-G6H- 
rucrmo  Evidence— PBESTJitpnov.— Where  the  trial  is  had  before 
one  judge,  and  the  motion  for  a  new  trial  is  passed  upon  by  an- 
other judge,  the  latter  stands  in  the  shoes  of  the  former,  and  has 
the  same  power  and  is  charged  with  the  same  duty  as  if  the  motion 
had  come  before  the  former.  If  the  motion  is  made  upon  all  the 
statutory  grounds,  a  general  order  granting  a  new  triid»  made  by 
another  judge,  is  entitled  to  the  same  presumption  that  the  eourt 
changed  its  opinion  as  to  the  effect  of  conflicting  evidence  aa  if  the 
order  were  made  by  the  trial  judge. 

APPEAL  from  an  order  of  the  Superior  Court  of  Laasen 
County  granting  a  new  trial.    F.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion. 

Goodwin  &  Goodwin,  for  Appellants. 
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Spencer  &  Raker,  and  Clarence  A.  Raker,  for  Respondent. 

CHIPMAN,  C. — Action  to  abate  a  certain  dam  and  enjoin 
the  diversion  of  water,  with  damages.  As  conclusion  of  law, 
the  court  found  that  plaintiff  was  entitled  to  take  nothing  by 
the  action  and  that  defendants  were  entitled  to  judgment  for 
their  costs,  and  judgment  was  accordingly  entered.  The  court 
made  an  order  granting  plaintiff's  motion  for  a  new  trial, 
from  which  defendants  appeal. 

1.  Appellants  contend  that  the  court  abused  its  discretion 
in  granting  the  motion  upon  a  record  showing  laches  by  the 
moving  party  in  making  his  application. 

We  do  not  think  it  necessary  to  state  the  facts  presented  by 
respondent  as  accounting  for  the  delay  complained  of.  The 
record  contains  nothing  to  show  that  appellants,  at  the  hear- 
ing of  the  motion,  made  the  objection  now  urged. 

The  code  does  not  prescribe  the  time  within  which  the 
application  for  a  new  trial  shall  be  heard  further  than  to  pro- 
vide that  "it  shall  be  heard  at  the  earliest  practicable  period 
after  notice  of  the  motion,"  etc.  (Code  Civ.  Proc,  sec.  660.) 
In  Boggs  v.  Clark,  37  Cal.  236,  cited  by  appellants,  the  plain- 
tiff gave  notice  of  a  motion  to  dismiss  defendant's  motion  for 
a  new  trial  on  the  ground  that  defendant  had  not  presented 
his  motion  in  reasonable  time,  and  the  two  motions  were 
heard  together.  In  the  present  case  the  objection  was  madei 
for  the  first  time  in  this  court.  We  must  presume  that  the 
time  was  extended  by  consent  of  the  parties.  (Patrick  v. 
Morse,  64  Cal.  462;  Horton  v.  Jack,  115  Cal.  29;  Hayne  on 
New  Trial  and  Appeal,  sec.  145,  subd.  3,  sec.  146.) 

2.  It  is  claimed  that  the  motion  was  heard  on  a  skeleton 
statement  and  should  have  been  denied  for  that  reason.  (Cit- 
ing Reclamation  Dist  v.  Hamilton,  112  Cal.  603,  and  other 
cases.)  Counsel  for  plaintiff  at  the  trial  offered,  without  ob- 
jection, certain  portions  of  a  map  for  the  purpose  of  explain- 
ing the  evidence  given  by  witnesses.  The  court  stated  that 
counsel  would  be  allowed  at  any  time  to  remove  the  map  and 
file  a  copy.  The  transcript  then  reads :  "  (Here  insert  tracing 
of  map.)"  This  map  does  not  appear  in  the  transcript.  The 
cause  was  tried  by  Judge  Clough  of  Plumas  county,  sitting  by 
request  of  the  judge  of  Modoc  county.    When  the  proposed 
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statement  came  before  him  for  settlement,  it  was  in  the  same 
condition  as  now  with  respect  to  the  map;  i.  e.,  the  tracing 
had  not  been  inserted.  Counsel  for  both  parties,  however, 
stipulated  "that  the  foregoing  engrossed  statement  ....  is 
true  and  correct,  according  to  the  order  settling  the  same,  .  . 
.  .  and  ordering  that  the  original  statement  made  by  the 
plaintiff,  and  the  amendments  thereto  proposed  by  the  de- 
fendants, be  engrossed  as  set  out  in  this  engrossed  statement." 
Judge  Clough,  in  the  order  settling  the  statement,  recited  the 
agreement  of  counsel  and  proceeded :  ** And  the  same  having 
been  duly  and  timely  engrossed  as  directed  by  the  judge,  the 
same  is  hereby  settled  and  allowed  as  true  and  correct."  The 
cause  was  transferred  to  Lassen  county,  before  the  motion 
for  a  new  trial  was  heard,  and  came  before  Judge  Kelley  and 
was  heard  without  any  objection  being  made  by  either  party 
that  the  map  referred  to  in  the  statement  was  not  engrossed 
or  inserted  at  the  proper  place,  or  referred  to  or  identified. 
In  certifying  defendants'  supplemental  bill  of  exceptions  the 
clerk  added  to  his  certificate  a  statement  that  no  map  was 
amongst  the  papers  in  the  action  when  transferred  from  Mo- 
doc county  to  Lassen  county  on  August  22,  1896,  "and  no 
such  map  has  been  received  for  filing  or  filed  in  said  court." 
We  do  not  see  how  defendants  can  take  advantage  of  this  sit- 
uation. They  stipulated  that  the  engrossed  statement  was 
true  and  correct  without  the  map  being  inserted.  By  agree- 
ment of  the  parties  the  motion  was  heard  with  the  statement 
in  the  condition  we  now  find  it,  and  we  must  presume,  if  the 
court  had  occasion  to  consult  the  map,  that  it  was  before  the 
court.  We  cannot  consider  the  certificate  of  the  clerk  that  no 
map  was  on  file,  for  he  had  no  authority  to  certify  to  such 
fact  and  his  certificate  forms  no  part  of  the  bill  of  exceptions. 
But,  if  we  can  look  to  the  clerk's  certificate,  it  does  not  go  far 
enough  to  rebut  the  presumption  that  the  map  was  used  at 
the  hearing,  although  not  filed.  It  may  have  been  used  and 
not  filed. 

3.  It  is  contended  that  all  the  parties  necessary  to  the  hear- 
ing were  not  before  the  court  on  May  6, 1898,  when  the  court 
heard  the  motion,  and  the  court  had  no  jurisdiction  to  grant 
the  motion. 

The  contention  rests  upon  the  alleged  fact  that  defendant 
William  S.  Flournoy,  Sr.,  died  on  January  4,  1897— about 
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three  months  before  the  motion  was  noticed  to  be  heard — and 
that  there  has  been  no  administration  of  his  estate.  Affidavit 
of  the  fact  was  made  by  defendant  J.  D.  Mournoy  October  31, 
1898 ;  was  served  on  plaintiff's  counsel  October  31, 1899,  and 
was  filed  here  November  16, 1899;  no  motion  has  been  made 
to  substitute  any  person  as  the  representative  of  the  deceased. 
Floumoy,  Sr.,  appeared  and  answered  the  complaint,  but  be- 
fore the  trial  he,  with  two  other  defendants,  Painter  and  Isaac 
Slippey,  withdrew  his  answer  and  filed  an  answer  disclaiming 
all  interest  in  the  subject  of  the  controversy,  and  alleged  that 
all  his  acte  in  diverting  and  using  the  waters  involved  were 
done  as  the  agent  of  his  codefendants  William  8.  Floumoy, 
Jr.,  and  George  R.  Floumoy  and  through  their  authority. 
The  court  made  findings  as  to  the  defendants  who  had  not 
disclaimed  and  found  as  to  Floumoy,  Sr.,  and  the  other  two 
disclaiming  defendants,  that  they  had  no  interest  and 
claimed  none  in  the  water  or  ditch  involved.  The  judgment, 
however,  is  that  plaintiff  '^take  nothing  as  against  the  defend- 
ants ....  and  that  the  defendants  do  have  and  recover  •  . 
.  .  from  plaintiff  their,  said  defendants',  costs  in  this  action." 
The  papeis  of  plaintiff  on  the  motion  for  new  trial  were 
served  upon  and  service  acknowledged  by  the  attorneys  of 
record  for  defendants;  the  order  granting  the  motion  recites 
that  it  was  ''duly  argued  by  the  respective  counsel  for  liti- 
gants and  submitted  to  the  court  for  decision";  on  April  28, 
1898,  the  attorneys  who  appeared  for  defendants  at  the  trial 
gave  notice  of  appeal  from  the  order.  So  far  as  appears,  the 
same  attorneys  represented  the  defendants  up  to  the  time  the 
transcript  was  filed — July  19, 1898.  After  that  date  the  de- 
fendants were  represented  by  Messrs.  Goodwin  &  Goodwin, 
one  of  whom  was  an  attorney  for  defendants  at  the  trial.  Re- 
spondent brings  to  our  attention  some  additional  facts  which 
tend  to  show  that  appellants  knew  of  the  death  of  Floumoy, 
Sr.,  before  the  motion  was  heard  and  failed  to  call  attention 
to  the  fact  that  at  the  hearing  of  the  motion  or  to  notify 
appellants'  counsel  until  after  the  transcript  was  filed  here, 
and  showing  that  respondent  had  no  personal  knowledge  of 
Flournoy's  death.  Respondent  claims  upon  the  authority  of 
Moyle  V,  Landers,  78  Cal.  99,  that  appellants  are  estopped 
from  raisng  the  point  at  this  time.    In  the  case  cited  tiiere 
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was  a  fraudulent  design  shown  to  conoeal  the  death  of  a  party 
with  a  purpose  to  take  advantage  of  the  fact  in  this  court.  In 
the  case  at  bar,  there  is  no  evidence  showing  f aud  or  willful 
concealment  of  the  death  of  Floumoy  by  appellants.  It  also 
appecurs  that  prior  to  March,  1895^  Floomoy,  Sr.,  conveyed 
all  his  interest  in  the  laiids  and  water  and  ditches  inv<dved  in 
the  action  to  one  Hershey,  and  that  the  action  was  continued 
in  Floumoy'^  name  with  Hezshey's  consent  and  with  the 
knowledge  of  defendant's  attorneys.  The  circunietances  are 
not  such  as  to  take  the  case  oat  of  the  rule  that  the  duath  of 
a  party  revokes  the  authority  of  his  attorney,  and  that  service 
upon  the  attorney  after  the  death  of  the  party  is  ineffectual 
for  any  purpose.  (Hayne  on  New^Trial  and  Appeal,  sec. 
210;  Mayle  v.  Landers,  miprm;  Pedlar  v.  Siraud,  116  Oal. 
462.)  As  to  defendant  Floumoy,  8r.,  the  court  was  widM>ut 
jurisdiction  to  make  the  order.  He  was  not,  however,  a  nec- 
essary party  and  was  not  an  adverse  party,  for  he  disclaimed 
any  interest  in  the  controversy.  The  case  of  Herman  v.  Men- 
zies,  115  Cal.  25,  56  Am.  St.  Rep.  82,  cited  by  appellants,  is 
not  in  point,  for  there  the  party  was  adverse  and  was  a  nec- 
essary party  to  a  determination  of  the  issues.  We  do  not  think 
Ihat  the  affirmance  of  the  order  would  have  the  effect  to 
vacate  the  judgment  as  to  Floumoy,  Sr.  No  exception  need 
therefore  be  made  with  reference  to  him. 

4.  At  the  hearing  of  the  motion  the  plaintiff  presented  and 
asked  the  court  to  identify  and  use  the  opinion  rendered  by 
the  judge  who  tried  the  case  in  deciding  the  same.  It  was 
received  and  forms  part  of  the  defendants'  bill  of  exceptions. 
Defendants  objected  at  the  time,  and  now  claim  that  the 
court  erred  in  its  ruling.  The  opinioD  of  the  judge  who 
granted  the  motion  is  also  made  part  of  the  record,  from 
which  it  appears  that  he  made  use  of  the  opinion  objected  to 
and  based  his  order,  in  part  at  least,  upon  certain  views 
therein  expressed  with  which  he  disagreed.  The  presence  of 
the  judge's  opinion  in  the  transcript,  conceding  that  it  forms 
no  part  of  the  record  under  section  660  of  the  Code  of  Civil 
Procedure,  cannot  be  prejudicial;  the  most  that  can  be  said 
is  that  it  entailed  needless  cost  upon  appellants  in  compelling 
them  to  print  it.  It  is  not  unusual  for  counsel  to  embody  the 
opinion  of  the  lower  court  in  the  briefs,  the  better  to  enable 
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the  appellate  court  to  fully  comprehend  the  points  involved 
and  the  views  of  the  trial  court.  Whether  appearing  in  the 
hriefs  or  in  the  record,  however,  the  opinion  cannot  be  con- 
sidered to  affect  or  change  the  facte  as  found. 

6.  Although  the  cause  was  tried  by  one  judge  and  the  order 
was  made  by  another  judge,  the  latter  possessed  the  same 
power  and  was  charged  with  the  same  duty  as  though  the 
motion  had  come  before  the  former.  (Oarton  v.  Stem,  121 
CaL  347.) 

The  failure  to  find  upon  a  material  issue  is  no  ground  for 
granting  a  new  trial.  Whether  the  judgment  is  authorized 
by  the  pleadings  or  findings  is  a  question  not  involved  in  a  re- 
examination of  the  facte  (Riverside  Water  Co.  v.  Oage,  108 
CaL  240) ;  nor  is  the  trial  court  authorized  to  grant  a  new 
trial  upon  the  ground  that  the  conclusions,  from  the  facts 
found,  are  a  decision  against  law.  (Pierce  v,  Willis,  103  Cal. 
91.)  The  examination  is  limited  to  a  consideration  of  the 
sufficiency  of  the  evidence  to  sustain  the  findings  of  fact 
(Brison  v.  Brisan,  90  CaL  323),  and  whether  any  errors  of 
law  occurred  at  the  trial.  (Riverside  Water  Co.  v.  Oage, 
supra.) 

Plaintiff  claimed  the  right  to  the  waters  of  Pine  creek  in 
Modoc  county  both  as  riparian  owner  of  the  lands  through 
which  the  creek  runs  and  as  an  appropriator  of  the  waters. 
Plaintiff  sought  to  enjoin  defendante  from  maintaining  their 
dam  located  in  Pine  creek,  above  plaintff's  point  of  diversion 
and  above  his  riparan  lands,  and  from  diverting  the  waters  of 
said  creek  through  their  ditch  leading  from  said  dam,  ^nd 
prayed  that  the  said  dam  be  permanently  removed.  Defend- 
ante state  in  their  brief  that  they  ''did  not  plead  title  by  ad- 
verse possession,  but  merely  the  bar  of  the  statute  to  plaintiff's 
cause  of  action.  The  plea  was  defensive  merely,  and  would 
not  support  a  judgment  for  defendante  to  any  amount  of 
water.''  Nevertheless,  defendante'  evidence  was  directed  to 
their  prescriptive  right  by  prior  appropriation  and  user  for 
the  statutory  period  and  longer.  Plaintiff  moved  upon  all 
the  statutory  grounds.  The  record  is  voluminous,  and  the 
briefs  discuss  with  ability  and  much  detail  every  phase  of  the 
case.  It  is  only  necessary  for  us  to  discover  whether  any  of 
the  grounds  are  sufficient,  for  the  rule  is  well  settled  that  the 
order  granting  a  new  trial  will  be  affirmed  if  it  can  be  justi- 
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fied  on  any  ground  made  by  statute  the  subject  of  a  motion 
for  a  new  trial ;  and  this  court  is  not  confined  to  the  ground 
on  which  the  court  below  placed  its  order,  for,  as  was  said 
in  Kauffman  v.  Mater,  94  Cal.  269,  the  court  below  "cannot 
by  stating  in  its  order  (and,  we  may  add,  or  in  its  opinion) 
that  the  motion  is  granted  upon  one  ground  only,  and  denied 
upon  the  others,  deprive  the  other  party  of  the  right  to  a 
review  by  this  court  of  the  entire  record."  (See,  also  Haynes 
V,  Fine,  91  Cal.  391 ;  In  re  Kingsley,  93  Cal.  576.)  We  are, 
therefore,  not  confined  to  the  reasons  "expressly  set  forth"  by 
the  judge  in  his  opinion  as  the  grounds  on  which  the  motion 
was  granted.  Berfide^,  the  order  itself  is  general  and  discloses 
no  grounds  upon  which  it  is  based.  There  are  sixty-seven 
separate  findings  of  fact,  many  of  which,  if  not  all  of  them, 
are  material,  and  rest  upon  conflicting  evidence.  This  fjict  is 
so  manifest  from  an  examination  of  the  opinion  of  the  trial 
judge  and  the  elaborate  briefs  of  counsel  that  we  deem  it  un- 
necessary to  specify  particulars.  It  was  said  in  a  recent  case 
here:  "It  is  the  duty  of  the  judge  of  the  trial  court  to  grant 
the  new  trial  whenever  he  is  not  satisfied  with  the  verdict,  if 
tried  by  a  jury,  or  with  the  findings,  if  tried  by  the  court ;  and 
he  is  not  bound  by  the  rule  as  to  conflicting  evidence  as  is 
this  court"  (Condee  v,  Gyger,  126  Cal.  546) ;  and  it  was  fur- 
ther therein  said :  "In  support  of  the  order  we  must  presume 
that  the  court  changed  its  opinion  as  to  the  effect  of  the  evi- 
dence and  reached  a  different  conclusion  upon  the  hearing 
of  the  motion."  The  same  presumptions  must  be  indulged 
although  the  motion  was  heard  by  a  judge  who  did  not  try 
the  case.  It  may  be  that  the  judge  who  tried  the  case  would 
have  adhered  to  his  decision  on  all  points,  and  that  defend- 
ants have  been  placed  at  a  disadvantage  by  having  the  motion 
heard  by  a  judge  who  could  only  gain  his  impressions  from 
the  statement,  still,  the  rules  of  law  place  him  in  the  shoes 
of  the  trial  judge  clothed  with  all  his  powers  and  duties,  and 
we  are  not  permitted  to  otherwise  regard  him  or  his  order 
made  in  the  case. 

We  advise  that  the  order  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed.  McFarland,  J.,  Temple,  J.,  Henshaw,  J. 
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[CMm.  No.  677.   Department  Two.— December  20,  1809.] 
THE  PEOPLE,  Respondent,  v.  CAL  CHILDS,  Appellant. 

CBnoNAL  Law— Orakd  Labgent— Ck)NSFiBAOT— Evidengb.— Upon  the 
trial  of  a  defendant  charged  with  grand  larceny,  which  appears 
to  have  been  committed  by  aiding  and  abetting  another  person 
in  taking  the  stolen  property  from  the  powm  of  the  prosecuting 
witness,  it  is  necessary  for  the  prosecution  to  show  that  the  two 
were  co-conspirators  in  the  commission  of  the  crime;  and  evi- 
dence mat  they  were  seen  frequently  together  is  not  irrelevant 
to  that  issue. 

Id. — ^Possession  of  Stolen  Goods — Instbuctiok — Inapt  Expression 
NOT  Pbejttdicial. — An  instruction  to  the  effect  that  the  mere  pos- 
session of  stolen  goods  by  the  defendant  is  not  sufficient  of  itself 
alone  to  justify  his  conviction,  but  that  ''if  there  is  any  other 
evidence  tending  to  show  guilt,  taken  in  connection  with  the  pos- 
session of  the  stolen  property,  the  rule  is  different,''  though  con- 
cluding with  an  inapt  and  somewhat  ambiguous  expression,  would 
be  naturally  understood  by  the  jury  is  importing  in  its  con- 
clusion that  there  might  be  other  evidence  which,  taken  in  con- 
nection with  the  circumstance  of  the  possession  of  stolen  prop- 
erty, would  be  sufficient  to  convict;  and  where  the  charge  to  the 
jury  was  on  the  whole  correct,  and  favorable  to  the  defendant^ 
the  inapt  expression,  ''the  rule  is  different,"  could  not  have  in- 
fluenced the  jiury  prejudicially. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court,  and  in  the 
opinion  in  the  case  of  People  v.  Piggoit,  126  Cal.  509. 

George  D.  Collins,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  Gteneral,  for  Respondent. 

McFARLAND,  J. — The  defendant  was  indicted  jointly 
with  one  Piggott  for  the  crime  of  grand  larceny.  The  defend- 
ants demanded  and  had  separate  trials,  and  each  was  con- 
victed as  charged.  This  present  appeal  is  taken  by  the  defend- 
ant Childs  from  the  judgment  and  from  an  order  denying  a 
motion  for  a  new  trial.  Piggott  also  appealed,  and  in  his  case 
the  judgment  and  order  appealed  from  have  been  heretofore 
affirmed. 
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Most  of  the  questions  raised  on  this  appeal  were  decided 
against  the  oontentioDfl  of  appellants  in  the  said  appeal  of 
Piggotty  and  need  not  be  heio  further  considered.  The  evi- 
dence in  this  case  is  slightly  different  from  that  in  the  Pig- 
gott  case ;  but  the  points  that  the  evidence  was  insufficient  to 
sustain  the  verdict^  and  that  the  court  erred  in  refusing  to 
instruct  the  jury  that  there  was  no  evidence  against  the  appel- 
lant;  are  as  clearly  not  maintainable  as  the  same  contentions 
were  in  the  Piggott  case. 

We  observe  only  two  points  made  here  which  did  not  arise 
in  the  Piggott  case  which  are  necessary  to  be  noticed.    The 
court  did  not  err  in  permitting  the  prosecution  to  show  that 
Childs  and  Piggott  had  been  frequently  seen  together  on  oc- 
casions other  than  the  one  at  which  the  larceny  is  alleged  to 
have  been  committed.     The  evidence  tended  to  show  that 
Childs  committed  the  larceny  by  aiding  and  abetting  Piggott 
in  taking  the  stolen  property  from  the  person  of  the  com- 
plaining witness.    It  was  necessary,  therefore,  for  the  prosecu- 
tion to  show  that  the  defendants  were  co-conspirators  in  the 
commission  of  the  crime;  and  it  cannot  be  said  that  the  fact 
of  their  being  seen  frequently  together  was  entirely  irrele- 
vant, and  did  not  tend  in  any  degree  whatever  to  establish 
the  conspiracy.    The  other  point  to  be  noticed  arises  upon  the 
contention  of  appellant  that  the  judgment  should  be  reversed 
on  account  of  a  certain  part  of  the  cliarge  of  the  court  to  the 
jury.    The  court,  having  instructed  the  jury  that  the  mere 
possession  of  the  stolen  goods  by  appellant  would  not  of  itself 
be  sufficient  to  convict  him,  proceeded  as  follows;  "In  other 
words,  no  person  can  be  convicted  of  crime  merely  by  proof 
of  being  found  in  possession  of  stolen  property;  the  posses- 
sion of  stolen  property  in  and  of  itself,  if  there  be  no  other 
evidence,  either  circumstantial  or  direct,  would  not  be  suf- 
ficient to  convict  anybody,  but  if  there  is  any  other  evidence 
tending  to  show  guilt,  taken  in  connection  with  the  possession 
of  the  stolen  property,  the  rule  is  different."    The  last  part  of 
this  language,  to  wit,  "the  rule  is  different,"  is  an  inapt  and 
somewhat  ambiguous  termination  of  the  sentence;  but  we  do 
not  think  that  the  jury  could  have  been  influenced  preju- 
dicially to  the  appellant  by  the  language  used.    The  charge 
of  the  court  to  the  jury  was  on  the  whole  correct  and  very 
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favorable  to  appellant,  and  we  do  not  think  that  the  language 
above  quoted  could  have  led  them  astray.  A  critical  exami- 
nation of  the  part  of  the  charge  in  question  made  afterward 
by  counsel  at  their  leisure,  and  with  full  time  to  closely  com- 
pare each  part  of  it  with  the  context,  may  enable  them  to 
point  out  incongruities  and  even  absurdities  in  the  language 
used;  but  the  jury  when  hearing  it  would  evidently  take  it 
to  mean  merely  that  while  the  possession  of  stolen  goods 
would  not  be  of  itself  sufficient  to  warrant  a  conviction  of  a 
defendant  charged  with  larceny,  yet  there  might  be  in  a  case 
other  evidence  which,  taken  in  connection  with  the  circum- 
stance of  the  possession  of  the  stolen  property,  would  be  suf- 
ficient to  convict.  Counsel. for  appellant  contends  that  the 
court  intended  to  instruct,  and  did  instruct,  the  jury  that  the 
possession  of  the  stolen  property  would  be  sufficient  to  convict 
a  defendant  if  there  was  any  other  evidence  at  all  tending  in 
the  slightest  degree  to  show  his  guilt;  but  we  do  not  think 
that  this  is  a  correct  statement  of  the  meaning  of  the  expres- 
sion, or  that  the  jury  would  take  it  with  the  meaning  ascribed 
to  it  by  appellant. 
The  judgment  and  order  appealed  from  are  affirmed. 

Temple,  J.,  and  Henshaw^  J.,  concurred. 

Hearing  in  Bank  denied. 


[Sae.  Ko.  711.    Department  Two.— December  29,  1899.] 

A.  L.  WILLIAMS,  Administrator,  etc.,  Respondent,  v.  P.  G. 
RIEHL  et  al.,  Defendants.  PATRICK  KELLY,  Appel- 
lant 

Bons  or  Ouabdian — Jxtdgkknt  AOAXsat  Subbtiss — ^Assionmcnt  to  Pat- 

ZNe  SUBBTDES — OONSTXTUTION — ^ELEOnOH  OB  Pbocbdube. — ^Part  of 
the  Buretiee  upon  a  guardian's  bond,  who  have  paid  in  full  a  judg- 
ment rendered  against  the  guardian  and  all  of  the  sureties,  to 
the  extent  of  the  liabilitj  of  each  upon  the  bond,  may  enforce 
contribution  from  the  remainder  of  the  sureties,  and  may,  if  they 
choose,  proceed  against  them  in  the  manner  provided  in  section 
709  of  the  Code  of  Civil  Procedure;  but  they  are  not  compelled 
to  do  so,  and  may,  instead,  take  a  written  assignment  of  the  juiig- 


366  Williams  v.  Ribhl.  [127  Cal. 

ment  from  the  plaintiff  upon  payment  thereof,  and  enforce  it  in 
his  name  by  execution  against  each  of  the  other  sureties  for  his 
proportionate  share  of  the  debt,  indfififindeatljLjldLjfifitifllLJUt^, 
which  is  not  intended-_to  include  the  case  of  such  an  assignment. 

Id. — ^AssiQNHEifT  TO  JUDGMENT  Debtobs. — ^The  fact  that  the  sureties 
making  the  payment  to  the  plaintiff  were  some  of  the  judgment 
debtors  could  not  prevent  them  from  taking  an  assignment  of  it, 
for  the  purpose  of  enforcing  contribution  from  the  other  judgment 
debtors. 

Id. — Patmeht  by  Part  of  Subeties — JuDOHsifT  wot  Satibited — ^Iftew- 
TIOK  OF  Pabties. — ^The  payment  of  a  judgment  by  one  or  more  joint 
debtors  does  not  operate  as  an  accord  and  satisfaction  of  the  judg- 
ment as  to  other  joint  judgment  debtors,  unless  it  plainly  appears 
that  thepa^^ntjvoaa  intended  to  have  such  effect;  and  the  pay- 
ment  of  a  judgment  against  sureties  on  a  bond  by  part  of  them, 
who,  upon  such  payment,  take  an' assignment  of  the  judgment  for 
the  enforcement  of  contribution  against  other  cosureties,  or  the 
principal  debtor,  cannot  operate  as  a  satisfaction  of  the  judg- 
moit  as  against  them,  nor  render  the  assignmoit  invalid. 

Id. — ^Iin>EMinTT  from  Principal  to  Patiwo  Subeties — Coittbibution — 
Equality  of  Burden  and  Benefit. — Property  transferred  by  the 
principal  debtor  to  the  paying  sureties  by  way  of  indemnity  need 
not  be  first  exhausted  by  them  before  proceeding  to  enforce  contri- 
bution against  each  of  the  other  sureties  for  his  proportionate  share 
of  the  debt.  In  such  case,  equality  of  burden  and  of  benefit  is 
equity;  and  the  indemnity,  whenever  enforced,  will  inure  to  the 
benefit  of  all  of  the  sureties. 

Id. — ^Enforcement  of  Judgment  by  Assignees — ^Execution  Limited  to 
Pboportionate  Share  of  Surety. — ^The  judgment  can  only  be  en- 
forced by  the  assignees  against  any  other  surety  for  aliquot 
part  of  the  debt,  based  on  the  whole  number  of  sureties,  and 
on  the  legal  liability  of  all  the  sureties  to  contribute  in  the  pro- 
portion of  the  respective  amounts  for  which  they  became  surety; 
and  execution  cannot  be  allowed  against  any  surety  for  an  amount 
in  excess  of  his  legal  proportion  of  the  debt. 

Id. — Pbesumption  of  Solvency  of  Subeties — Action  in  Eqihty.*— The 
proceeding  for  the  enforcement  of  the  judgment  is  not  in  equity, 
and  must  be  governed  by  the  legal  presumption  that  .all  of  the 
sureties  are  solvent.  If  some  of  them  are  in  fact  insolvent,  the 
sureties  may  bring  their  action  in  equity  for  contribution,  in' 
which  the  burden  may  be  equally  placed  upon  the  solvent  sure- 
ties. 

APPEAL  from  orders  of  the  Superior  Court  of  Sacramento 
County  denying  a  motion  to  satisfy  a  judgment  of  record, 
and  to  recall  and  quash  a  writ  of  execution  for  the  sum  of 
$1^875  and  costs.    Matt  F.  Johnson,  Judge. 
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The  facts  are  stated  in  the  opinion. 
James  B.  Devine,  for  Appellant. 

Grove  L.  Johnson,  W.  M.  Sims,  Albert  M.  Johnson,  A.  J. 
Hull,  and  Thomas  Watt,  for  Respondents. 

COOPER,  C— The  defendant  Riehl  was  the  guardian  of 
the  estate  of  one  Carver,  a  minor,  and  as  such  guardian  exe- 
cuted a  bond,  as  required  by  the  order  of  the  court  in  which 
the  proceedings  were  pending,  in  the  penal  sum  of  $25,000, 
with  the  following  named  sureties  for  amounts  named,  re- 
spectively, to  wit:  F.  S.  Smith,  for  $25,000;  George  Peters, 
$5,000;  William  Johnston,  $5,000;  Stanton  Myers,  $5,000; 
Jacob  Gebert,  $5,000;  D.  T.  Lufkin,  $5,000,  and  Patrick 
Kelly,  $5,000.  Carver  died,  and  plaintiff  was  appointed  and 
qualified  as  administrator  of  his  estate.  The  final  account  of 
defendant  Riehl  as  such  guardian  was  regularly  settled,  and 
it  was  ascertained  by  the  court  that  he  had  in  his  hands  be- 
longing to  his  ward  the  sum  of  $10,000,  with  interest,  which 
amount  he  was  directed  to  pay.  The  amoimt  not  having  been 
paid,  the  plaintiff  brought  this  action  against  the  defendant 
Riehl  and  the  other  defendants  who  are  sureties  on  his  bond, 
and  on  the  eleventh  day  of  March,  1898,  the  plaintiff  recov- 
ered judgment  against  defendant  Riehl,  the  guardian,  in  the 
sum  of  $10,267,  and  against  defendant  Smith  in  the  same 
amount,  and  against  the  other  defendants  in  the  sum  of 
$5,000  each.  The  plaintiff,  as  administrator  of  the  estate  of 
said  Carver,  and  by  permission  of  the  court  in  which  the 
estate  was  pending,  agreed  to  accept  $9,500  in  full  payment 
of  his  judgment,  and  the  amount  was  paid  to  plaintiff  on  the 
twenty-seventh  day  of  April,  1898,  by  defendants  Johnston, 
Smith,  and  Lufkin,  and  at  their  request  the  plaintiff  executed 
and  delivered  to  them  a  written  assignment  of  the  judgment 
authorizing  them  to  enforce  the  same  in  the  name  of  the 
plaintiff  as  such  administrator.  This  assignment  was  filed 
with  the  clerk  of  the  court  and  with  the  papers  in  this  action. 
After  the  said  assignment  was  filed  the  defendants, 
who  paid  the  judgment  and  to  whom  the  said 
assignment  was  made,  applied  to  the  clerk  and  the 
the  said  assignment  was  made,  applied  to  the  clerk  and  the 
clerk  issued  a  writ  of  execution  directed  to  the  sheriff  of  Sac- 
ramento county  commanding  him  to  levy  upon  the  property 
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of  the  defendant  Kelly  and  cause  to  be  made  out  of  the  same 
the  sum  of  $5,000,  besides  interests  and  costs.  The  sheriff  to 
whom  the  writ  was  directed  proceeded  to  levy  upon  the  prop- 
erty of  defendant  Kelly  and  noticed  the  same  for  sale.  Kelly, 
after  giving  notice,  moved  the  court  below  to  recall  and 
quash  the  writ  of  execution,  and  for  an  order  directing  satis- 
faction of  the  judgment  to  be  entered.  The  court  denied  the 
motion  and  refused  to  make  the  order.  The  court  further 
ordered  that  the  writ  of  execution  be  amended  so  as  to  run 
against  Kelly  for  $1,875  only.  The  defendant  Kelly  has 
appealed  from  the  order  so  made  and  from  the  order  refusing 
to  recall  the  execution. 

1.  It  is  claimed  by  appellant  that  the  defendants  Smith, 
Johnston,  and  Lufkin,  who  will  hereafter  be  called  the  re- 
spondents, having  failed  to  comply  with  the  provisons  of  sec- 
tion 709  of  the  Code  of  Civil  Procedure,  cannot  proceed  under 
the  judgment  by  obtaining  an  execution  thereon  to  enforce 
contribution  from  him.  The  section  is  as  follows:  "When 
property,  liable  to  an  execution  against  several  persons,  is 
sold  thereon,  and  more  than  a  due  proportion  of  the  judg* 
ment  is  satisfied  out  of  the  proceeds  of  the  sale  of  the  property 
of  one  of  them,  or  one  of  them  pays,  without  a  sale,  more 
than  his  proportion,  he  may  compel  contribution  from  the 
others;  and  when  a  judgment  is  against  several,  and  is  upon 
an  obligation  of  one  of  them,  as  security  for  another,  and  the 
surety  pays  the  amount,  or  any  part  thereof,  either  by  sale 
of  his  property  or  before  sale,  he  may  compel  repayment  from 
the  principal ;  in  such  case,  the  person  so  paying  or  contrib- 
uting is  entitled  to  the  benefit  of  the  judgment,  to  enforce 
contribution  or  repayment,  if,  within  ten  days  after  his  pay- 
ment, he  file  with  the  clerk  of  the  court  where  the  judgment 
was  rendered  notice  of  his  payment  and  claim  to  contribu- 
tion or  repayment.  Upon  a  filing  of  such  notice  the  clerk 
must  make  an  entry  thereof  in  the  margin  of  the  docket." 

Respondents  do  not  claim  to  have  complied  with  said  sec- 
tion as  to  filing  with  the  clerk  of  the  court  the  notice  as 
therein  provided,  or  as  to  having  an  entry  made  in  the  mar- 
gin of  the  docket,  but  they  claim  that,  independent  of  said 
section,  by  virtue  of  the  written  assignment  to  them  of  the 
judgment,  they  have  the  right  to  an  execution  to  enforce 
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contribution  from  the  appellant.  We  think  the  contention  of 
respondents  as  to  this  point  correct.  The  section  is  somewhat 
obscure,  and  the  first  part  of  it,  down  to  the  word  "principal," 
only  lays  down  fundamental  rules  as  to  the  rights  of  sureties 
and  joint  judgment  debtors  to  compel  contribution.  The 
latter  part  of  the  section,  "in  such  case  the  person  so  paying 
or  contributing  is  entitled  to  the  benefit  of  the  judgment  to 
enforce  contribution  or  repayment,  if  within  ten  days,"  etc., 
is  the  portion  that  contemplates  giving  to  sureties  or  joint 
judgment  debtors  the  right  to  an  execution  in  the  original 
proceedings.  The  section  was,  no  doubt,  enacted  for  the  ben- 
efit of  sureties  and  joint  judgment  debtors  in  order  to  enable 
them,  without  bringing  an  action,  to  use  the  judgment  and 
the  writs  of  the  court  for  the  purpose  of  compelling,  in  the 
case  of  sureties,  the  repayment  from  their  principal,  or  con- 
tribution from  cosureties,  and,  in  case  of  joint  judgment  debt- 
ors, contribution  from  their  codebtors. 

The  legislature  evidently  did  not  have  in  mind  a  case 
where  the  parties  paying  the  judgment  procured  a  written 
assignment  of  it.  The  plaintiff,  being  the  owner  of  the 
judgment,  had  the  right  to  assign  it  to  anyone  upon  payment 
of  the  amount  authorized  by  the  order  of  the  court  in  which 
the  estate  was  pending.  The  fact  that  the  parties  paying  it 
were  some  of  the  judgment  debtors  would  not  prevent  them 
from  taking  an  assignment  of  it.  The  section  is  substantially 
the  same  and  in  almost  the  exact  words  of  section  480  of  the 
Civil  Code  of  Kansas.  The  supreme  court  of  that  state,  in 
Harris  v.  Frank,  29  Kan.  203,  has  placed  a  similar  construc- 
tion upon  section  480  of  its  code.  In  the  opinion  it  is  said : 
"Besides,  said  section  480  of  the  Civil  Code  was  not  enacted 
for  the  purpose  of  giving  assignees  of  judgments  a  remedy 
as  assignees.  They  have  a  remedy  independent  of  such  sec- 
tion, and  could  enforce  their  judgment  if  such  section  had 
never  been  enacted.  Said  section  was  really  enacted  for  the 
benefit  of  sureties,  and  for  the  benefit  of  joint  judgment 
debtors,  without  reference  to  whether  any  assignment  had 
been  made  or  not." 

The  cases  of  Davis  v.  Heimbach,  75  Cal.  261,  and  Clark 
V,  Austin,  96  Cal.  283,  are  not  in  conflict  with  what  has  here 
been  said.     In  neither  case  was  there  any  assignment  of  the 
judgment  to  the  parties  seeking  to  enforce  contribution. 
CXXVII.  CiX.— 24 
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2.  The  payment  of  the  judgment  by  respondents  to  plain- 
tiff did  not  amount  to  a  satisfaction  of  the  same  as  against 
their  cosurities  or  the  principal.  The  rule  is,  that  the  mere 
payment  of  a  judgment  by  one  joint  debtor  does  not  operate 
as  an  accord  and  satisfaction  of  the  judgment  as  to  other 
joint  judgment  debtors,  unless  it  plainly  appears  that  the 
payment  was  intended  to  have  such  effect.  (Brandt  on 
Suretyship  and  Guaranty,  sec.  275 ;  Brovm  v.  White,  29  N. 
J.  L.  514;  80  Am.  Dec.  226;  Coffee  v.  Tevi$,  17  Cal.  239; 
Freeman  on  Executions,  sec.  444.) 

3.  The  affidavit  of  appellant  used  on  the  motion  states 
on  information  and  belief  that,  prior  to  the  issuance  of  the 
execution,  the  defendant  Riehl  transferred  to  respondents 
real  and  personal  property  of  the  value  of  $5,000,  which  they 
had  and  held  in  their  possession  at  the  time  of  the  hearing 
of  the  motion.  It  is  further  stated  in  the  affidavit  on  in- 
formation and  belief  that  the  said  real  and  personal  prop- 
erty was  so  transferred  in  part  payment  of  the  $9,500,  but  it 
is  not  stated  as  to  whether  any  price  was  agreed  upop  or  as  to 
the  amount  of  the  $9,500  the  transfer  would  pay.  We  must, 
therefore,  from  the  record,  presume  that  the  transfer  was  of 
real  and  personal  property,  to  be  held  as  indemnity  to  the 
extent  of  its  value. 

There  is  a  sharp  conflict  in  the  authorities  as  to  whether 
a  surety  holding  in  his  hands  indemnity  can  maintain  an  ac- 
tion against  his  cosurety  regardless  of  the  indemnity.  Many 
authorities  hold  that  the  surety  may  maintain  an  action 
against  his  cosurety  for  the  sum  he  is  then  entitled  to,  re- 
gardless of  the  indemnity.  That  in  such  case,  whatever  may 
be  afterward  received  by  a  sale  of  the  indemnity  shall  be 
accounted  for  and  proportionately  paid  to  the  sureties.  On 
the  other  hand,  it  has  been  held  in  several  cases  that  the 
surety  so  indemnified  must  save  himself  harmless  or  fully  ac- 
count for  the  value  of  the  indemnity  before  he  can  recover 
against  his  cosurety  in  an  action  for  contribution.  The  ques- 
tion does  not  appear  to  have  been  decided  by  this  court,  and 
we  are  at  liberty  to  lay  down  the  rule  in  this  case.  We  think 
the  first  the  better  rule.  Equality  is  equity.  The  moment 
one  cosurety  or  joint  judgment  debtor  pays  the  debt  of  his 
principal  he  has  a  right  to  recover  from  his  cosurety  or  joint 
judgment  debtor  his  proportionate  share.    The  law  gives  him 
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this  right  and  also  imposes  upon  his  cosurety  the  duty  of 
paying  his  proportionate  share.  The  obligation  is  as  binding 
upon  the  cosurety  as  if  created  by  promissory  note  or  con- 
tract. It  would  be  no  defense  for  a  defendant,  when  sued 
upon  a  promissory  note  or  other  written  contract,  to  set  up 
that  the  plaintiff  held  collateral  securities  or  property  for  the 
purpose  of  indemnifying  himself.  Why  should  it  be  a  de- 
fense in  this  kind  of  an  action?  Why  should  the  plaintiff,  in 
an  action  for  contribution,  after  having  paid  out  his  money, 
be  compelled  to  wait  until  he  can  realize  upon  some  col- 
lateral indemnity  which  may  require  years,  while  his  co- 
surety, who  was  as  much  bound  in  law  and  morals  as  him- 
self by  the  bond,  has  paid  nothing?  This  would  not  make 
the  burdens  of  the  cosureties  equal.  The  indemnity  is  for  the 
benefit  of  one  cosurety  as  much  as  for  the  other,  no  matter 
which  holds  it.  (Civ.  Code,  see.  2849.)  Either  one  could 
apply  to  the  court  for  its  sale,  or  to  enjoin  a  wrongful  dis- 
position of  it.  The  burden  of  finding  a  market  for  it  and 
applying  its  value  toward  the  debt  of  the  principal  should  be 
borne  by  one  as  well  as  the  other.  There  is  no  reason  why 
the  cosurety  who  has  paid  the  debt  of  his  principal  should 
assume  the  burden  of  disposing  of  the  indemnity,  and  the 
additional  burden  of  waiting  until  it  is  disposed  of,  before 
he  can  receive  from  his  cosurety  his  proportion.  The  views 
we  have  here  given  are  supported  by  the  following  authori- 
ties: Brandt  on  Suretyship  and  Guaranty,  sec.  274;  Paulin 
V,  Kaighn,  29  N.  J.  L.  483;  Anthony  v.  Percifull,  8  Ark. 
495;  Bachelder  v.  Fiske,  17  Mass.  464;  Johnson  v,  Vaughn, 
65  111.  425. 

4.  Appellant  contends  that  the  execution  as  modified  was 
for  too  great  a  sum,  and  in  this  we  think  he  is  correct.  The 
respondents,  by  paying  the  plaintiff  and  taking  an  assign- 
ment of  the  judgment,  only  became  entitled  to  use  it  for  the 
purpose  of  enforcing  contribution  from  their  cosureties  or 
payment  from  their  principal.  They  were  only  subrogated 
to  the  rights  of  the  plaintiff  for  the  purpose  of  using  the  judg- 
ment in  order  to  protect  themselves  and  their  cosureties,  and 
for  the  purpose  of  compelling  contribution.  This  is  not  a 
proceeding  in  equity  and  no  claim  is  made  that  any  cosurety 
is  insolvent.  The  law  presumes  that  they  are  solvent.  Re- 
spondents, therefore,  were  entitled  to  execution  against  ap- 
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pellant  for  an  aliquot  part  of  the  debt  based  on  the  whole 
number  of  cosureties.  They  are  liable  to  contribute  in  the 
proportion  of  the  respective  amounts  or  penalties  for  which 
they  became  surety.  (Brandt  on  Suretyship  and  Guaranty, 
sec.  288',  Armitage  v.  Puher,  87  N.  Y.  499;  notes  to  Deering 
V.  Earl  of  Winchelsea,  1  White  &  Tudor's  Lead.  Cas.  Eq.,  pt. 
1,  p.  124,  et  seq. ;  Cowell  v.  Edwards,  2  Bos.  &  P.  268.)  Ap- 
plying this  rule  the  appellant  was  responsible  for  one-eleventh 
of  the  $9,500,  which  is  $863.63.  If  the  other  sureties  are  in- 
solvent, or  if  any  one  of  them  is  insolvent,  the  respondents 
can  bring  their  action  for  contribution  and  all  matters  can 
be  determined  so  that  justice  will  be  done  and  the  burden 
equally  placed  upon  the  solvent  sureties. 

We  advise  that  the  court  below  be  directed  to  amend 
and  modify  its  order  so  that  it  direct  the  writ  of  execution  to 
run  against  appellant  for  $863.63,  and  interest  at  the  legal 
rate  since  the  twenty-seventh  day  of  April,  1898,  and  for 
costs,  and  that  as  so  amended  and  modified  it  be  affirmed. 

Britt,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  court 
below  is  directed  to  amend  and  modify  its  order  so  that  it 
direct  the  writ  of  execution  to  run  against  appellant  for 
$863.63,  and  interest  at  the  legal  rate  since  the  twenty- 
seventh  day  of  April,  1898,  and  for  costs,  and  that  as  so 
amended  and  modified  it  is  affirmed. 

McFarland,  J.,  Temple,  J.,  HenshaWi  J. 


[Crim.  No.  5ffl.    Department  Two. — ^December  20,  1S99.] 

THE  PEOPLE,  Respondent,  v.  JESSE  E.  HAWKINS,  Ap- 
pellant. 

Criminal  Law— Tbial  afteb  Siztt  Days— DisiassAL— Waiter  bt  Bi- 
FENDAiVT. — ^No  duty  is  incumbent  on  the  court  to  order  the  dia- 
miBsal  of  a  criminal  charge  under  section  1382  of  the  Penal  Code, 
on  the  ground  that  a  defendant  whose  trial  has  not  been  post- 
poned upon  his  application  is  not  brought  to  trial  within  sixty 
days  after  the  finding  of  an  indictment,  or  the  filing  of  an  infor* 
mation,  unless  the  defendant  demands  such  dismissal.    The  right 
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of  the  defendant  to  demand  such  diamiaeal  may  be  waived  by 
bun,  and  is  waived,  where  the  defendant  is  brought  to  trial 
by  the  impaneling  and  swearing  of  a  jury  to  try  the  case,  without 
previous  objection  that  the  sixty  day  limit  had  e3q)ired. 

Id. — JuFAsmjNQ  OF  JuBT  PART  OF  Tbial — Jeopabdt. — ^The  impaneling 
of  the  jury  is  a  part  of  the  trial,  and  the  defendant  is  on  trial, 
and  his  legal  jeopardy  attaches,  when  the  jury  has  been  impaneled 
and  sworn  to  try  the  case;  and  he  cannot  then  object  for  the  first 
time  that  the  trial  is  too  late. 

Id. — Assault  with  Deadly  Weapon — ^Evidencb — Attempt  at  Violence 
— Question  fob  Jury. — Where  the  evidence  tends  to  indicate  an 
attempt  at  violence  by  the  defendant  in  the  use  of  a  deadly  weapon, 
the  question  is  properly  left  to  the  jury,  and  its  verdict  of  guilty 
of  an  assault  with  a  deadly  weapon  will  not  be  disturbed  upon 
appeal. 

Id. — ^Resistance  of  Abrest. — Where  it  is  clear  that  the  defendant  knew 
that  an  officer,  called  in  for  the  purpose  of  arrest,  shortly  after 
the  assault,  intended  to  arrest  him,  although  the  officer  did  not 
in  words  inform  him  of  such  intention,  evidence  that  the  defend- 
ant, with  force  and  arms,  resisted  the  arrest  is  admissible  for  the 
prosecution. 

Id. — ^Assault  with  Intent  to  Muroeb— Habmless  Omission  in  Re- 
quested Instruction — Acquittal  of  Chabge. — ^Where  a  defend- 
ant charged  with  an  assault  with  intent  to  murder  was  convicted  of 
an  assault  with  a  deadly  weapon,  and  thereby  acquitted  of  the 
charge  of  an  intent  to  murder,  any  alleged  error  in  omitting  part 
of  a  requested  instruction  upon  that  charge  is  harmless,  and  can- 
not have  prejudiced  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County  and  from  an  order  denying  a  new  trial.  W.  B. 
Wallace,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion. 

Forest  L.  Alford,  and  E.  W.  Holland,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  C.  N.  Post,  Assistant 
Attorney  General,  for  Respondent. 

BRITT,  C. — 1.  On  December  2,  1898,  an  information 
was  filed  by  the  district  attorney  in  the  court  below  accusing 
defendant  of  the  crime  of  assault  with  intent  to  murder, 
specifying  also  that  the  assault  was  committed  with  a  deadly 
weapon.  Section  1382  of  the  Penal  Code  contains  the  fol- 
lowing provision  :  "The  court,  unless  good  cause  to  the  con- 
trary is  shown,  must  order  the  prosecution  to  be  dismissed  in 
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the  following  cases: 2.    If  a  defendant,  whose  trial  has 

not  been  postponed  upon  his  application,  is  not  brought  to 
trial  within  sixty  days  after  the  finding  of  the  indictment,  or 
filing  of  the  information."  January  13, 1899,  the  court  made 
an  order  setting  defendant's  case  for  trial  on  February  3d, 
following.  On  said  February  3d  defendant  was  present  in 
court  with  his  counsel  and  announced  that  he  was  ready  for 
trial ;  a  jury  was  then  impaneled  and  sworn  to  try  the  case ; 
whereupon  defendant  moved  the  court  to  dismiss  the  action 
and  to  discharge  him,  on  the  ground  that  he  had  not  been 
brought  to  trial  within  sixty  days  after  the  information  was 
filed.  The  court  denied  the  motion ;  the  trial  proceeded  and 
resulted  in  a  verdict  of  guilty  of  an  assault  with  a  deadly 
weapon,  upon  which  sentence  of  imprisonment  was  pro- 
nounced. 

There  is  no  duty  incumbent  on  the  court  to  order  dismissal 
under  said  section  1382  unless  the  defendant  demands  it  (Ex 
part  Fennesay,  54  Cal.  101) ;  so  that  the  right,  like  other 
statutory  privileges  of  the  accused  which  do  not  aflfect  the 
jurisdiction  of  the  court,  may  be  waived.  It  is  well  settled 
that  the  impaneling  of  the  jury  is  part  of  a  trial  (Silcox  v. 
Lang,  78  Cal.  118)  ;  the  legal  jeopardy  of  the  defendant  has 
attached  when  a  jury  has  been  "charged  with  his  deliver- 
ance," and  the  jury  stands  thus  charged  when  its  members 
have  been  impaneled  and  sworn.  (Cooley's  Constitutional 
Limitations,  6th  ed.,  399.)  When,  therefore,  the  defendant 
here  moved  for  dismissal  he  had  been  "brought  to  trial,"  and 
was  upon  trial,  without  previous  objection  that  the  limit  of 
sixty  days  had  expired.  If  he  could  then  raise  the  objection 
for  the  first  time,  he  could  raise  it  as  well  on  the  announce- 
ment of  the  verdict,  or  at  any  other  stage  of  the  trial.  We 
are  satisfied  that  the  statute  never  was  designed  for  such 
uses,  and  must  hold  that  defendant  waived  its  benefit  (if  he 
was  entitled  thereto)  by  failure  to  claim  it  in  proper  season. 
The  following  cases  tend  to  sustain  this  conclusion :  People 
V.  Bennett,  114  Cal.  56,  58;  Polack  v.  Gurnee,  66  Cal.  266; 
People  V.  Romero,  18  Cal.  89;  People  v,  Johnson,  104  Cal. 
418. 

2.  It  is  claimed  that  the  evidence  did  not  justify  the  verdict, 
chiefly,  it  seems,  on  the  assumed  ground  that  an  attempt  at 
actual  violence  was  not  proved.    There  was  testimony  for  the 
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prosecution  tending  to  show  the  following  circumstances: 
The  person  assaulted  was  a  girl  about  sixteen  years 
of  age  who  was  employed  as  a  domestic  at  the  house  of  de- 
fendant's mother,  where  also  defendant  resided.  Defendant 
was  enamored  of  the  girl,  and  she  had  accepted  some  atten- 
tions from  another  man ;  defendant,  inflamed  with  jealousy 
and  probably  with  liquor,  caused  the  girl  on  a  frivolous  pre- 
text to  arise  from  bed  and  dress  herself  about  the  hour  of  12, 
midnight,  and  come  to  him  in  an  adjacent  room.  He  told 
her  "to  say  her  last  blessing,"  at  the  same  time  drawing  a  dirk 
knife  and  making  a  motion  with  it  toward  her;  she  seized 
his  hand  holding  the  dirk  and  begged  him  not  to  touch  her; 
at  this  instant  defendant's  mother  rushed  screaming  into 
the  room  and  laid  hold  of  him ;  other  persons  in  the  house 
were  aroused  and  came  in  and  tried  to  pacify  the  defendant; 
he  said  he  would  "die  the  death  of  a  murderer;  would  die 
before  the  sun  rises;  would  meet  the  girl  in  heaven  before 
morning."  A  constable  was  summoned,  and  defendant  with 
force  and  arms  resisted  arrest.  It  is  plain  that  this  evidence, 
which  was  given  at  the  trial  with  much  elaboration  of  detail, 
made  a  question  for  the  jury  whether  defendant  had  attempt- 
ed violence  with  the  weapon  upon  the  prosecuting  witness, 
and  that  it  sustains  the  verdict. 

3.  It  is  argued  that  the  court  erred  in  allowing  evidence 
of  the  conduct  of  defendant  at  the  time  of  his  arrest,  which 
followed  a  few  minutes — possibly  half  an  hour — after  the  as- 
sault. The  only  plausible  ground  advanced  for  this  objec- 
tion is  that  the  officer  did  not  state  to  defendant  that  his 
purpose  was  to  arrest  him.  It  seems  unnecessary  to  set  out 
the  evidence  on  this  point;  although  the  officer  did  not  in 
words  inform  defendant  that  he  intended  to  arrest  him,  yet 
it  is  perfectly  clear  that  defendant  knew  such  to  be  his  de- 
sign. The  evidence  objected  to  was  rightly  admitted.  (Peo- 
ple V.  Ah  Fook,  64  Cal.  380;  People  v.  Fredericks,  106  Cal. 
554.) 

4.  Defendant  requested  the  court  to  instruct  the  jury  in 
substance  that  before  he  could  be  convicted  of  an  assault  with 
intent  to  murder  it  must  appear  that  he  had  such  intent  and 
attempted  to  carry  it  into  eflfect,  "and  was  only  prevented 
from  so  doing  by  some  interposition  not  of  his  own  will." 
The  court  gave  the  instruction,  and  much  more  of  similar  im- 
port, omitting,  however,  the  words  which  we  have  quoted. 
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Defendant  claimB  that  the  court  erred  in  striking  those  words 
words  from  the  charge ;  it  is  sufficient  to  say  in  this  behalf 
that  since  the  jury  found  him  guilty  of  an  assault  with  a 
deadly  weapon  only,  thus  acquitting  him  of  any  intent  to 
kill^  it  is  impossible  that  he  was  injured  by  failure  to  in- 
struct on  the  means  by  which  he  was  prevented  from  effect- 
uating an  intent  which  he  never  had. 

There  is  no  material  error  in  the  record,  and  the  judg- 
ment and  order  denying  a  new  trial  should  be  affirmed. 

Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  should  be  affirmed. 
McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


tCrim.  No.  666.    Department  Two.— December  20,  1899.] 

THE  PEOPLE,  Respondent,  v.  FRANK  OLIVERIA,  Jr., 

Appellant. 

Criminal  Law — PLEADmo — ^Namb  of  Defendant — Ihmatebial  Oias- 
8I0N  OF  "Jb." — An  information  entitled  and  indorsed  in  the  name 
of  the  people  against  "F.  0.,  Jr.,"  which  in  the  charging  part  avera 
that  ''the  said  F.  0."  committed  the  offense  charged,  and  conr 
eludes  that  "all  of  the  acts  of  the  said  F.  0.,  Jr.,  were  and  are 
contrary  to  the  statute,"  etc,  sufficiently  shows  that  the  defendant 
was  charged  by  the  name  of  ''F.  O.,  Jr.,"  which  he  declared  to  be 
his  true  name;  and  there  is  no  defect  in  the  charging  part  of 
the  information  affecting  a  substantial  right  of  the  defendant. 

Id. — JuNiOB  AND  Seniob  no  Pabt  OF  Name. — Junior  and  senior  are 
no  part  of  a  name,  however  commonly  employed;  and  neither  the 
ommisaion  nor  the  insertion  of  either,  contrary  to  what  would  be 
deemed  proper,  will  create  a  variance  or  otherwise  injure  the  in- 
dictment or  information. 

Id. — Impanelment  of  Jubt—Withdbawal  of  Names  by  Ck>NSENT — 
Special  Venibe — ^Waiveb  of  Objection — Challenge  to  Swobn 
Panel. — ^Where  the  names  of  six  jurors  engaged  in  another  trial 
were  withdrawn  from  the  jury-box  by  consent  of  the  defendant, 
and  after  the  remainder  of  the  names  were  exhausted  without 
completing  the  panel  a  special  venire  was  summoned,  and  the  jury 
completed  and  sworn,  without  any  statutory  challenge  having  been 
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inteTposed  to  the  special  Tenire,  a  ehallenge  subsequently  made  to 
the  sworn  panel  by  the  defendant^  on  the  ground  stated  "that 
there  were  not  in  the  box  at  the  commenoement  of  the  drawing,  or 
at  any  time  during  the  drawing,  the  full  number  of  names  that 
should  be  there  during  the  drawing/'  was  properly  denied. 

Id. — ^TiiOB  lOB  Ghallenoe  to  Pahkl. — ^A  challenge  to  the  panel  must 
be  taken  before  a  juror  is  sworn. 

Id. — ^ROBBBBT— EvmENCB — ^iDEiniFIOATIOK  OF  DnKHDAlIT — STAin>INO  UP 

FOB  GoMPABisoN. — Upon  a  charge  of  robbery,  where  the  prosecuting 
witness  described  the  size  of  the  party  robbing  him,  it  is  not  error 
for  the  court  to  overrule  an  objection  to  a  request  of  the  district 
attorney  that  the  defendant  should  stand  up  for  comparison.  It 
would  not  be  error  for  the  court  to  compel  the  defendant  to  stand 
up  for  comparison. 

Id.— Confession  of  Defendant— Evidengb  of  Voluntasiness— Con- 
FUCTiNO  Evidence  of  Defendant. — ^The  confessions  of  the  defend- 
ant are  admissible  for  the  prosecution,  if  the  evidence  for  the  prose- 
cution shows  that  they  were  free  and  voluntary,  and  not  made 
under  the  influence  of  any  threats,  intimidations,  promises,  or  in- 
ducements of  any  kind.  The  fact  that  the  evictence  of  the  defend- 
ant conflicts  with  that  for  the  prosecution  cannot  justify  the  ex- 
clusion of  the  evidence  of  his  confessions;  but  the  jury,  under 
proper  instructions,  are  the  sole  judges  of  the  eredibility  of  the 
witnesses  in  regard  to  the  matter. 

Id. — ^Dbunxennesb  of  the  Defendant — ^Inbtbuotxonb — ^Absence  of 
Request. — Where  there  was  evidence  indicating  that  the  defend- 
ant was  drunk  at  the  time  of  the  commission  of  the  offense,  and 
no  error  is  alleged  in  the  instructions  given  on  that  subject,  the 
defendant  cannot  object  that  further  instructions  were  not  given  in 
relation  thereto,  In  the  absence  of  a  request  made  therefor  by  the 
defendant. 

Id.— Kefrcvino  Remabks  bt  Judge  to  Defendant's  CouNSEL.-^Re- 
proving  remarks  by  the  judge  to  the  defendant's  counsel,  though 
not  courteously  addressed,  are  not  reversible  error,  where  the  man- 
ner of  the  counsel  in  asking  and  repeating  many  Immaterial  ques- 
tions merited  some  rebuke,  and  tried  the  patience  of  tlie  judge. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  triaL  W.  E. 
Greene,  Judge. 

The  facts  are  stated  in  the  opinion. 

Sawyer  A  Bennett,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  C.  N.  Post,  Assistant 
Attorney  General,  J.  J.  Allen,  District  Attorney,  and  Henry 
A.  Melvin,  Deputy  District  Attorney,  for  ReqK>ndent. 
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COOPER,  C. — ^Appeal  from  judgment  and  order  denying 
motion  for  new  trial.  Defendant  was  charged  with  the 
crime  of  robbery,  committed  on  the  eleventh  day  of  Decem- 
ber, 1898,  in  the  county  of  Alameda,  by  forcibly  taking 
from  the  person  of  one  Joseph  Nevis  one  hundred  and  eighty 
dollars  in  gold  coin.  He  entered  his  plea  of  "not  guilty," 
and,  after  trial  before  a  jury,  was  convicted  and  sentenced  to 
a  term  of  three  years  in  the  state  prison  at  San  Quentin.  He 
does  not  claim  that  the  evidence  is  insufficient  to  justify  the 
verdict,  nor  that  the  court  erred  in  giving  or  refusing  any  in- 
struction to  the  jury.  He  specifies  certain  alleged  errors 
which  he  claims  are  prejudicial,  and  which  we  will  notice  in 
the  order  presented.  It  is  claimed  that  the  information 
charges  the  defendant  under  the  name  of  Frank  Oliveria,  and 
that  the  evidence  shows  that  the  name  of  defendant  is  Frank 
Oliveria,  Jr.,  and  that  defendant  objected  to  the  evidence  on 
the  ground  of  such  variance.  The  information  is  entitled 
"People  of  the  State  of  California  against  Frank  Oliveria, 
Jr."  In  the  charging  part  it  is  stated:  "The  said  Frank 
Oliveria  on  the  eleventh  day  of,"  etc.,  and  concludes  by  stat- 
ing: "And  all  of  the  acts  of  the  said  Frank  Oliveria,  Jr.,  in 
the  premises  were  and  are  contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  cases  made  and  provided  and 
against  the  peace  and  dignity  of  the  people  of  the  state  of 
California."  The  information  was  indorsed  on  the  back 
thereof,  "People  of  the  State  of  California  against  Frank 
Oliveria,  Jr."  When  it  was  read  to  defendant  with  its  in- 
dorsements, and  he  was  asked  his  true  name,  he  answered 
that  his  true  name  "is  Frank  Oliveria,  Jr."  We  think  it 
sufficiently  appears  from  the  whole  information  that  the 
defendant  was  charged  under  the  name  of  "Frank  Oliveria, 
Jr."  The  Penal  Code,  section  959,  provides:  "The  indict- 
ment or  information  is  sufficient  if  it  can  be  understood 

therefrom: 3.    That  the  defendant  is  niamed,  or,  if  his 

name  cannot  be  discovered)  that  he  is  described  by  a  fictitious 
name,  with  a  statement  that  his  true  name  is  to  the  jury  or 
district  attorney,  as  the  case  may  be,  unknown." 

Section  960  provides :  "No  indictment  or  information  is 
insufficient,  nor  can  the  trial,  judgment,  or  other  proceeding 
thereon  be  affected  by  reason  of  any  defect  or  imperfection 
in  matter  of  form  which  does  not  tend  to  the  prejudice  of  a 
substantial  right  of  the  defendant  upon  its  merits." 
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In  San  Francisco  v.  Randall,  64  Cal.  410,  it  is  said :  "The 
addition  'Jr.'  is  no  part  of  a  name  proper/'  and  it  was  ac- 
cordingly held  that  where  in  one  proceeding  "Jr."  was  used, 
and  in  another  it  was  not,  that  it  was  wholly  immaterial. 

In  People  v.  Bogga,  20  Cal.  433,  the  indictment  was 
against  James  B.  Boggs  and  the  verdict  was  against  "defend- 
ant J.  M.  Bogg9.''  It  was  held  that  the  error  was  immaterial. 
(See  People  v.  Ah  Kim,  34  Cal.  189;  People  v,  Hughes,  29 
Cal.  262.)  In  1  Bishop's  New  Criminal  Procedure,  section 
687,  it  is  said :  "Junior  and  senior  are  no  part  of  a  name, 
however  commonly  employed.  So  that  neither  the  omission 
nor  insertion  of  either,  contrary  to  what  would  be  deemed 
proper,  will  create  a  variance  or  otherwise  injure  the  indict- 
ment." The  text  is  supported  by  many  cases  cited  in  the 
footnote  at  page  407. 

It  is  claimed  that  the  court  erred  in  overruling  a  challenge 
to  the  panel  of  jurors.  It  appeared  during  the  drawing  of  the 
jury  that  a  part  of  the  regular  panel  of  jurors,  six  in  num- 
ber, had  been  called  in  another  department  of  the  superior 
court  in  a  case  on  trial  in  such  other  department,  and  for  this 
reason  did  not  answer  to  their  names  when  called.  The 
clerk  informed  the  judge  of  the  court  that  there  were  six 
names  in  the  box  at  the  time  of  the  commencement  of  the 
drawing  of  the  jury  who  were  engaged  in  the  trial  of  a  case 
in  another  department  of  the  court.  The  judge,  addressing 
defendant's  counsel,  said:  "Now,  gentlemen,  we  will  take 
this  jury  out  of  the  box,  take  those  six  names  out  of  the  box 
and  draw  again,  or  proceed  as  we  have  proceeded  up  to  this 
point  as  you  please,  addressing  myself  now  to  the  defense. 
What  is  your  pleasure  about  it?  When  we  commenced  to 
draw  the  jury  for  this  case  there  were  the  names  of  six 
jurors  who  were  engaged  in  another  department  on  a  jury 
trying  a  case.  Obviously,  those  names  ought  not  to  have 
been  in  the  box.  We  will  take  them  out  of  the  box  and 
commence  to  draw  again  or  go  on  with  the  trial,  as  you 
please," 

The  attorneys  for  defendant  answered:  "I  think  we 
would  rather  have  them  taken  out  of  the  box."  After  some 
further  remarks  the  judge  said  to  defendant's  counsel: 
"WTiat  I  want  to  do  is  simply  to  give  you  an  opportunity  to 
have  a  full  panel  drawn  without  those  names  in  tlie  box.  I 
understand  you,  therefore,  to  waive  any  informality  up  to 
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tiiifl  point."  Counsel  for  defendant  answered:  "Yes."  No 
objection  or  exception  appears  in  the  record  up  to  this  point 
to  the  regular  panel;  or  to  taking  six  jurors  out  of  the  box. 
After  the  regular  panel  was  exhausted,  the  court  ordered  a 
special  venire  to  issue  for  eight  jurors.  No  objection  or  ex- 
ception was  taken  to  the  special  panel  before  the  jurors  were 
sworn,  the  jurors  were  examined,  the  jury  completed,  and 
all  sworn  to  try  the  cause.  After  the  jury  had  been  sworn, 
the  defendant's  counsel  challenged  the  panel  on  the  ground 
^Hhat  there  was  not  in  the  box  at  the  commencement  of  the 
drawing,  or  at,  and  at  any  time  during,  the  drawing,  the 
full  number  of  names  that  should  be  there  during  the  draw- 
ing." The  court  denied  the  challenge,  and  defendant  ex- 
cepted. We  think  the  challenge  was  properly  denied.  It  did 
not  appear  whether  the  challenge  was  to  the  regular  panel 
or  to  the  panel  returned  on  the  special  venire,  or  to  both 
panels.  If  it  was  the  intent  to  challenge  the  regular  panel, 
the  defendant  had  expressly  waived  any  irregularity  in  that 
regard.  If  the  intent  was  to  interpose  a  challenge  to  the 
panel  called  on  the  special  venire,  this  could  only  be  done 
on  account  of  the  bias  of  the  officer  who  summoned  them, 
which  would  have  been  good  ground  of  challenge  to  a  juror. 
(Pen.  Code,  sec.  1064;  People  v.  Durrani,  116  Cal.  195,  and 
cases  cited.) 

Whether  the  intent  was  to  interpose  a  challenge  to  either 
panel,  or  to  both,  it  must  have  been  taken  before  a  juror 
was  sworn.     (Pen.  Code,  sec.  1060.) 

While  the  witness  Nevis  was  testifying,  he  referred  to  one 
of  the  parties  who  robbed  him  as  a  little  man  about  five  feet 
high,  more  or  less.  The  district  attorney  then  said:  '^How 
did  this  size  compare  with  this  defendant's?  Will  you  stand 
up,  Mr.  Oliveria"  (speaking  to  defendant) .  Counsel  for  de- 
fendant said:  "We  object  to  this  question  and  to  his,  the 
defendant's,  standing  up,  on  the  grounds  that  it  is  im- 
material, incompetent,  and  irrelevant."  The  court  overruled 
the  objection,  and  defendant  excepted  and  now  claims  in  his 
brief  that  it  was  error  to  make  the  defendant  stand  up  and 
thereby  testify  against  himself.  The  record  only  shows  that 
the  district  attorney  asked  defendant  to  stand  up.  It  does 
not  show  that  the  judge  told  him  to  stand  up  or  that  he  did 
stand  up.  But  if  it  were  disclosed  by  the  record  that  he  was 
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compelled  by  the  court  to  stand  up  for  comparison  this  would 
not  be  error.    (People  v.  GoldeMon,  76  Cal.  347.) 

The  oonfeasions  of  the  defendant  to  the  effect  that  he  was 
guilty  of  the  crime,  and  that  he  assisted  in  forcibly  taking 
the  money  from  Nevis,  were  admitted  in  evidence.  Defend- 
ant daams  that  such  confessions  were  not  free  and  voluntary, 
and  were  made  under  the  inducement  of  a  promise  that  it 
would  go  easier  with  him  if  he  would  confess.  Three  wit- 
nesses for  the  prosecution  testified  to  the  effect  that  the  con- 
fessions were  voluntary  on  the  part  of  defendant,  and  not 
made  under  the  influence  of  threate,  intimidations,  promises, 
or  inducements  of  any  kind.  It  was  attempted  by  defend- 
ant's own  testimony  to  show  that  promises  were  made  to  him 
that  it  would  be  made  easier  for  him  if  he  would  confess.  We 
do  not  think  the  defendant's  evidence  clearly  shows  any  such 
promises,  but,  if  it  did,  the  jury,  under  proper  instructions 
from  the  court,  were  the  sole  judges  of  the  credibility  of  the 
witnesses  in  regard  to  the  matter.  It  would  be  a  strange 
rule  that  would  allow  the  confessions  of  a  defendant  to  be 
given  in  evidence  upon  clear  proof  that  they  were  made  vol- 
untarily and  without  any  promise,  threat,  or  inducement,  and 
then  allow  them  to  be  stricken  out  upon  the  defendant  testi- 
fying that  they  were  made  under  the  fear  of  a  threat  or  the 
influence  of  a  promise.  If  such  were  the  law,  it  would  always 
lie  in  the  power  of  a  defendant  to  clear  away  from  the  case 
all  confessions  by  his  own  evidence,  and  this  regardless  of  the 
truth  of  such  testimony.  It  is  said  that  defendant  was  drunk 
at  the  time  of  the  commission  of  the  offense,  and  that  the 
court  erred  in  not  instructing  the  jury  fully  as  to  drunken- 
ness. The  court  of  its  own  volition,  and  we  think  correctly, 
in  its  charge  to  the  jury  stated  pretty  fully  the  law  as  to 
voluntary  intoxication  in  criminal  cases.  No  error  is  alleged 
as  to  the  giving  of  the  instruction.  It  may  not  have  been 
as  full  a  treatise  on  the  law  of  drunkenness  as  defendant  de- 
sired, but  it  certainly  covered  the  law  pertinent  to  the  evi- 
dence in  this  case.  Defendant  does  not  complain  of  the  re- 
fusal of  the  court  to  give  any  instruction  asked  by  him.  If 
he  desired  an  instruction  containing  a  correct  rule  of  law 
upon  the  evidence  and  pertinent  to  the  case  he  should  have 
asked  it,  and,  if  it  had  been  refused,  assign  such  refusal  as 
error.    The  failure  of  the  court  to  instruct  the  jury  upon  any 
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proposition  deemed  essential  by  the  defendant  is  not  error, 
unless  he  made  a  request  for  such  instruction.  (People  v. 
Fice,  97  CaL  460.) 

The  remark  made  by  the  judge  to  defendant's  counsel  dur- 
ing the  progress  of  the  trial  is  not  reversible  error.  The  man- 
ner of  counsel  in  asking  many  apparently  immaterial  ques* 
tions  and  repeating  them  seems  to  have  exhausted  the  pa- 
tience of  the  judge  and  to  have  merited  at  least  some  rebuke. 
The  language  used  by  the  judge  in  addressing  counsel  evi- 
dently was  not  that  of  a  Chesterfield.  The  same  thing  prob- 
ably could  have  been  said  in  language  more  courteous  and 
with  more  regard  to  feelings  of  counsel ;  yet  we  do  not  think 
the  remark  was  such  as  to  have  prejudiced  the  rights  of  the 
defendant. 

The  judgment  and  order  should  be  afiirmed. 

Britt,  C,  and  Chipman,  C,  concmred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

McFarland,  J.,  Henshaw,  J.,  Temple,  J. 


[S.  F.  No.  1997.    Department  Two.— -December  29,  1899.] 

E.  CADENASSO  et  al.,  Respondents,  v.  J.  S.  ANTONELLE 
et  al.,  Defendants.  A.  D.  TURNER  and  J.  L.  VER- 
MEIL, Appellants. 

Principal  and  Surety — Rights  of  Sureties  upon  Bond. — Sureties 
upon  a  bond  to  secure  the  performance  of  a  contract  by  the  prin- 
cipal are  entitled  to  stand  upon  the  precise  terms  of  the  bond,  and 
are  not  bound  beyond  its  strict  letter. 

Id. — Bond  for  Construction  of  Mining  Tunnel — Agreement  to  Pay 
FOR  Labor  and  Material — Money  Advanced  to  Contractors — In- 
terest IN  Profits. — A  bond  to  secure  the  performance  of  a  con- 
tract for  the  construction  of  a  mining  tunnel,  containing  an  agree- 
ment to  pay  in  full  all  persons  performing  labor  or  furnishing 
materials  for  the  contractors,  or  any  person  acting  for  them  or 
imder  their  authority,  in  connection  with  the  contract,  does  not  bind 
the  sureties  to  repay  to  third  parties  moneys  advanced  by  them  to 
the  contractors,  under  an  agreement  for  a  share  in  the  profits  se- 
cure by  an  assignment  of  the  contract. 

Id. — ^Action  upon  Bond — Pleading — Finding — ^Insufficiency  of  Evi- 
dence.— ^In  an  action  upon  such  bond,  a  complaint  averring  that 
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labor  and  materials  of  the  vnhic  of  a  specified  sum  were  adyanced 
by  the  plaintiffs  to  one  of  the  contractors  named  in  the  bond,  and 
a  finding  to  the  same  effect,  against  the  sureties  upon  the  bond, 
are  not  supported  by  eyidence  showing  that  moneys  to  the  amount 
specified  in  the  complaint  were  advanced  by  the  plaintiffs  to  such 
contractor;  nor  can  evidence  that  a  small  portion  of  the  amount 
advanced  was  due  for  materials  furnished,  sustain  the  finding. 

Id. — Assignment  of  Contract,  with  Agseeiient  to  Bividb  Pbovitb — 
Pabtnebship. — The  assignment  of  the  contract  to  construct  the  tun- 
nel to  the  plaintiffs,  who  advanced  money  under  an  agreement  to 
divide  the  profits  arising  from  the  contract,  for  the  use  of  the  money 
advanced,  does  not  constitute  a  partnership  between  the  plaintiffs 
and  the  contractor  making  the  assignment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  bond  set  forth  in  the  complaint  was  signed  by  the 
sureties  alone,  A.  D.  Turner  and  J.  L.  Vermeil,  who  under- 
took to  become  sureties  and  guarantors  "for  the  full  perform- 
ance on  the  part  of  J.  S.  Antonelle  and  S.  R.  Frazier,  copart- 
ners doing  business  as  J.  S.  Antonelle  &  Co.,  the  parties  of 
the  second  part  in  the  above  contract,''  being  a  contract  made 
by  them  as  second  parties,  with  C.  V.  Perry  and  C.  S.  Holmes, 
as  parties  of  the  first  part,  for  the  construction  of  a  tunnel  in 
the  "Butte  Basin  gravel  mine."  S.  R.  Frazier  transferred 
his  rights  under  the  contract  to  J.  S.  Antonelle,  November  6, 
1895,  and  the  assignment  of  the  contract  by  J.  S.  Antonelle 
to  the  plaintiffs  and  the  accompanying  agreement  for  di- 
vision of  the  profits  between  Antonelle  and  the  plaintiff's 
were  made  November  7, 1895.  Further  facts  are  stated  in  the 
opinion. 

A.  Everett  Ball,  for  Appellants. 

J.  K.  Ross,  for  Respondents. 

COOPER,  C. — ^This  is  an  appeal  from  a  judgment  in  favor 
of  plaintiffs  and  from  an  order  denying  the  defendants'  mo- 
tion for  a  new  trial.  The  complaint  states  in  substance  that 
on  the  first  day  of  November,  1895,  the  defendant  Antonelle 
entered  into  a  contract  with  one  Perry  and  others,  under  the 
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terms  of  which  Antonelle  was  to  build  a  tunnel  in  the  Butte 
Basin  gravel  mine,  situated  in  Amador  county,  within  the 
time  and  for  the  consideration  named  in  a  written  contract 
made  by  said  parties. 

Antonelle  gave  to  said  Perry  and  others  an  undertaking, 
with  defendants  Turner  and  Vermeil  as  sureties,  conditioned 
that  said  Antonelle  would  faithfully  perform  the  said  con- 
tract and  construct  the  said  tunnel  as  he  had  agreed  to  do. 
The  said  undertaking  contained  the  following  conditions: 

"We  further  agree  that  all  persons  who  perform  labor  or 
furnish  materials  to  the  parties  of  the  second  part  in  said  con- 
tract, or  any  person  acting  for  them  or  by  their  authority, 
upon  or  in  connection  with  the  said  contract,  shall  be  paid 
in  full  for  such  labor  and  material ;  and  we  do  hereby  jointly 
and  severally  guarantee  to  all  such  persons  the  payment  in 
full  of  all  their  claims,  and  hold  ourselves  responsible  to  them 
in  the  sum  of  three  thousand  dollars,  or  as  much  as  may  be 
necessary  of  the  said  sum,  to  pay  them  in  full  for  all  labor 
and  materials  furnished  for  said  parties  of  the  second  part 
under  said  contract,  or  for  any  person  acting  for  them  or  by 
their  authority. 

'^This  bond  is  intended  to  inure  to  the  benefit  of  the  parties 
of  the  first  part  in  the  above  contract,  and  also  to  the  benefit 
of  all  persons  who  perform  labor  or  furnish  materials  for  the 
parties  of  the  second  part  in  said  contract,  or  for  any  person 
acting  for  them  or  by  their  authority. 

"Witness  our  hands  and  seals,  this  Ist  day  of  November, 
1895.  "A,  D.  TURNER." 

"J.  L.  VERMEIL." 

That  after  the  said  contract  was  made  and  said  undertaking 
given,  the  said  Antonelle  in  due  time  entered  upon  the  con- 
struction of  the  said  tunnel  in  accordance  with  the  said  con- 
tract. "That  the  plaintiflfs  herein,  relying  upon  said  bond, 
furnished  to  the  said  J.  S.  Antonelle,  at  his  special  instance 
and  request,  between  the  dates  of  10th  and  31st  of  December, 
1895,  and  with  the  full  knowledge  and  consent  of  the  said 
bondsmen,  A.  D.  Turner  and  J.  L.  Vermeil,  labor  and  ma- 
terial to  the  value  of  $4,988.75,  which  labor  and  material  was 
used  in  the  construction  of  said  tunnel  with  the  full  knowl- 
edge, consent,  and  at  the  instance  and  request  of  said  defend- 
ants." 
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That  tha  defencbnte,  altkough  lequwted,  refused  to  pay 
plaintyb  the  said  sum  of  (4»968.75  or  any  part  thereof. 
Judgment  was  pngrad  for  said  sum  and  ootts.  Defendant 
Antonelle  made  no  ai^Maiancey  and  his  drfsnlt  was  duly 
entered.  The  ease  was  tried  in  the  court  below  without  a 
jury,  findings  filed,  and  judgment  enteoed  thereupon  in  favor 
of  the  plaintiffii.  The  court  found  that  the  plainti£Ea  did 
"furnish  to  the  said  J.  S.  Antonrile  labor  and  matorial  to  the 
value  of  $4^968.75/'  which  said  labor  and  material  were  used 
by  said  Antonelle  in  the  construction  of  the  said  tunnel.  The 
finding  above  quoted  is  in  aoootdance  with  the  allegations  of 
the  complaint,  and  is  the  vital  finding  upon  which  the  court 
evidently  based  its  conclusions  of  law  in  favor  of  plaintiffs 
and  against  appellants  Turner  and  Vermeil.  The  appellants 
specifically  attack  the  finding  as  being  without  support  in  the 
evidence,  and  we  are  of  opinion  that  there  is  no  evidence  in 
the  record  to  support  it  The  only  evidwce  in  any  way  bear- 
ing upon  the  finding  is  that  of  the  plaintiff  Cadenasso.  He 
testified :  "We  advanced  ibis  $4,900  under  these  agreements. 
....  The  amount  of  money  advanced  by  us,  and  for  which 
this  aotioQ  is  brought,  is  as  follows,  viz:  Cash  advanced  to 
J.  a  Antonelle  A  Co.,  $4,968.75."  While  the  same  witness 
was  upon  the  stand  the  court  addressing  him,  said:  ''As  I 
understand  it,  you  fumiahed  certain  moneys  to  Mr.  Anto- 
nelle, and  as  security  for  that  you  reoeired  an  assignment  of 
this  contract,  and  in  addition  to  getting  your  money  back  you 
were  to  get  half  of  the  profits?    A.  Half  of  the  profita." 

In  the  discussion  of  the  evidence  and  issues  and  in  answer 
to  questions  of  the  courts  the  attorney  for  plaintiffs,  address- 
ing the  court,  said :  ''Our  position  is  just  this,  that  Gadenasso 
advanced  this  money  tmder  the  bond  and  took  personal  se- 
curity— the  assignment  to  secure  him  for  the  money  ad- 
vanced, and,  to  pay  him  for  the  use  of  tibe  money,  one-half 
of  the  profits  of  the  transaction." 

It  is  therefore  apparent  from  the  record,  from  the  only  evi- 
dence in  the  recoid  and  from  the  statement  of  counsel  to  the 
court,  that  the  testimony  as  to  the  "money  advanced"  was 
what  plaintiffs  relied  upon  in  support  of  the  allegation  of 
"labor  and  material  furnished"  by  plaintiffs  to  Antonelle. 
The  court  in  the  finding  evidently  treated  the  evidence  as  to 
exxvn.  CAt^-M 
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money  being  advanced  as  the  equivalent  of  "labor  and  ma- 
terial." In  this  we  think  the  learned  judge  was  in  error. 
Money  is  not  labor^  audit  is  not  "material  furnished"  in  the 
sense  of  the  uhdertaldng  and  the  complaint. 

The  appellants  Turner  and  Vermeil  were  sureties  for  Anto- 
nelle,  and  it  is  elementary  law  that  sureties  are  never  bound 
>)eyond  the  strict  tetter  of  their  contract.  They  have  a  right 
to  stand' on  the  precise  terms  of  their. contract,  and  there  is 
no  authority  f6r  extending  their  liability  beyond  the  stipula- 
tion .to  which  they  have  chosen  to  bind  themselves.  In 
this  case  they  bound  themselves  "to  all  persons  who  per- 
form labor  or  furnish  materials  to  the  parties  of  the 
second  part."  The  plaintiffs  did  neither.  Under  the 
mechanic's  lien  law  of  this  state  in  favor  of  laborers  who 
perform  labor  upon,  and  materialmen  who  furnish  material 
to  be  used  in  the  construction  of  a  building,  it  was  held  that 
one  who  advanced  money  as  a  loan  with  which  to  buy  ma- 
terial was  not  entitled  to  the  benefit  of  the  statute.  (Oodef- 
froy  V.  Caldwell,  2  Cal.  492 ;  56  Am.  Dec.  360.)  In  the  opin- 
ion it  is  said :  "One  who  advances  money  as  a  loan,  although 
it  is  expressly  for  the  payment  of  materials  and  labor  devoted 
to  the  erectionofB  building,  can  have  na  claim  to  the  benefit 
of  the  law." 

In  Dart  v.  May  hew,.  60  Ga.  104,  it  was  h^ld  that  creditors 
furnishing  money  to  sawmills  have  no  lien  under  the  act  of 
1868  and  1873  and  the  code.  The  language  of  the  act  is: 
"All  persons  furnishing  sawmills  with  timber,  logs,  pro- 
visions, or  any  other  thing  necessary  to  carry  on  the  work  of 
sawmills,  shall  have  liens  on  said  mills  and  their  products." 
In  the  opinion  it  is  said:  "While,  therefore,  money  is  nec- 
essary in  one  sense  to  carry  on  the  work  of  a  sawmill  by  buy- 
ing the  things  necessary  for  that  work,  still  it  is  not  primarily 
the  thing  necessary.  It  buys  what  is  used  to  carry  it  on  from 
others.  The  people  who  actually  furnish  the  timber  or  pro- 
visions or  other  things  necessary  have  the  lien ;  the  money 
lender  does  not.  If  it  had  been  the  intention  of  the  legis- 
lature to  give  such  a  lien,  money  would  have  been  included 
under  its  own  name  and  not  under  the  general  words  *or  any 
other  thing  necessary.' " 

The  statute  of  Texas  (Paschal's  Digest,  art.  7112)  pro- 
vides:    "Any  person  or  firm,  artisan  or  mechanic,  who  may 
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?^":^Pr»  furnish  material  ....  to  erect  any  house  or  improve- 
proyement  ....  shall  have  a  lien  on  the  lot  or  lots,  or  land 
necessarily  connected  therewith,  to  secure  payment  foj  labor 
done,  material,  and  fixtures  furnished  fot  construction  or 
repairs." 

In  the  construction  of  this  statute  the  supreme  (jourt  said: 
"The  statute  under  consideration  seems  sufficiently  broad  to 
embrace  any  person  who  might  furnish  material,  yet  the  evi- 
dent intention  of  the  legLslature  in  the  use  of  this  term  was 
to  include  some  character  of  material  idiich  entered  into  the 
structure  of  the  building  and  formed  a  component  part  of 
itj  and  Tiat  a  loan  of  money  with  which  to  purchase"  the 
same.''  (Gay lord  v,  Loughridge,  50  Tex.  577.  To  the  same 
effect  see  Boisot,  on  Meclianics'  Liens,  sec.  114;  Phillips  on 
Mechanics'  Liens,  3d  ed.,  sec.  159;  Weathersby  v.  Sleeper, 
42  Miss.  732,  741 ;  Broivn  v.  Rodocker,  65  Iowa,  55.) 

While  the  present  case  does  not  involve  anj  question  as  to 
a  claimof  lien,  the  authorities  quoted  are  in  point  as.  illustrat- 
ing the  meaning  to  be  given  to  the  clause  of  the  undertaking. 
It  follows  the  language  of  section  1203  of  the  Code  of  Civil 
Procedare  in  regard  to  the  undertaking*  to  be  given' by  the 
contractor  under  the  law  of  this  state  as  to  mechanics'  liens. 
The  language  of  the  poftiOh  of  tire  section  in  point  is :  "Said 
bond  shall  by  its  terms  be  made  to  inure  to  the  benefit  of  any 
and  all  persons  who  perform  labor  for  or  furnish  materials  to 
the  contractor." 

The  question  here  is  as  to  whether  evidence  that  plaintiffs 
furnished  money  will  support  the  finding  that  they  furnished 
material,  and  we  think  it  will  not,  either  upon  reason  or  au- 
thority. It  is  claimed  that  plaintiff  Cadenasso  testified  that 
$1,600  was  for  material.  He  did  in  one  part  of  his  evidence 
say  that  he  believed  something  like  $1,600  was  for  material. 
He  did  not  state  what  the  material  was,  nor  where  nor  to 
whom  it  was  delivered.  If  this,  in  view  of  the  other  evidence 
of  Cadfenasso,  were  sufficient  to  support  any  finding  as  to 
material  furnished,  it  would  not  change  the  result  here.  The 
witness  said  that  he  received  under  the  contract  $1,140,  which 
was  credited  on  account  of  materials.  This  would  leave  only 
$430  due  for  materials.  This  would  not  support  the  finding 
that  $4,968.75  was  du6  plaintiff  for  labor  and  materials  fur- 

s.ni^pd  to  def^n4ant  Antonelle. 
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The  sixth  finding,  to  the  effect  that  the  plaintiffs  were  not 
at  any  time  partners  of  Antonelle^  is  supported  by  the  evi- 
dence. The  assignment  by  Antonelle  of  his  contract  and  all 
sums  due  or  to  become  due  under  it,  with  an  agreement  to 
divide  the  profits  with  plaintiffs  for  the  use  of  the  money  ad- 
vancedy  did  not  make  the  plaintiffs  partners  of  Antonelle. 
(Hanna  v.  Flint,  14  Cal.  74;  Nof ginger  v.  Qoldman,  122  Cal. 
610;  Ctmard  v.  Clanton,  122  Gal.  454;  EastTnan  v.  dark,  53 
N.  H.  276;  16  Am.  Rep.  192.) 

Under  the  views  herein  expressed  it  becomes  unnecessary 
to  discuss  other  points. 

As  defendant  Antonelle  has  not  appealed  the  judgment  is 
in  full  force  against  hixn. 

We  advise  that  the  judgment  and  order  as  to  appellants 
Turner  and  Vermeil  be  reversed. 

Britty  C.j  and  Chipman,  C.^  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  as  to  appellants  Turner  and  Vermeil  are  re- 
versed. McFarland,  J.,  Henshaw^  J.,  Temple,  J. 


(8.  F.  Ko.  1853.    In  Baiik.--I>Member  89,  18M.] 

A.  T.  PATTON,  Respondent,  v.  BOARD  OF  HEALTH  OF 
CITY  AND  COUNTY  OF  SAN  FRANCISCO  et  al., 
Appellants. 

ChrFiCEBa--BifFiiOTB8---BBHOVA]>---€Ain»--FLCABUVB  or  Afyuuwamo 
Pdwbb — GoivsTiTUTXQirAL  Law. — ^Though  the  legislature  has  power 
to  provide  that  mere  appointees  or  employees  of  a  public  board, 
who  are  not  officers,  maj  not  be  removed  without  just  cause, 
implying  the  right  to  notice  and  an  opportunity  to  be  heard 
before  removal,  it  has  no  power  to  make  such  provision  in  rela- 
tion  to  an  oflloer  whose  tenure  of  office  is  during  the  pleasure  of 
the  aaviiority  making  the  appointment  by  the  terms  of  seetion  16  of 
artide  XX  of  tiie  state  constitution. 

Id. — Natuu  of  Omcs— FnocD  Ck>i£FEiT8ATX0K— Pxtbuo  Dums— Con- 
tinuous Employment.— When  the  legislature  creates  a  position, 
to  which  a  fixed  compensation  or  salary  is  attached,  and  the  duties 
of  which  pertain  to  the  public,  and  are  to  be  exercised  for  the 
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public  benefit,  and  the  employment  iB  which  U  contisnoiu  and 
not  merely  temporary,  transient^  or  occasional,  such  positioD  or 
employment  is  an  office,  and  he  who  occupies  it  is  an  officer. 

Id.— Prescription  of  OrnciAL  Duties  by  Pubuo  Boabd. — ^The  fact  that 
the  prescription  of  the  duties  of  an  office  is  not  directly  deter- 
mined by  the  legislature,  and  that  the  legislature  has  Mtgftted 
to  a  public  board,  directed  to  make  the  appointment,  the  power 

as  superior  officers,  to  determine  the  duties  of  the  officer  appointed 
by  them,  does  not  render  the  position  any  the  less  an  office* 

li).— Health  Inspector  aw  Officer — Tenure  of  Officjb— Plbasurb  of 
Board  cf  Health. — A  health  inspector  required  to  he  appointed  by 
the  board  of  health  of  the  city  and  county  of  San  Francisco,  and 
whose  duties  are  to  be  fixed  by  the  board,  under  section  3009  of 
the  Political  Code,  and  whose  salary  is  provided  for  in  section 
3010  of  that  code,  is  an  officer  within  the  meaning  of  section  16 
of  article  XX  of  the  state  constitution.  His  tenure  of  office,  not 
being  otherwise  fixed,  is  subject  to  the  pleasure  of  the  hoard  of 
health,  and  is  not  subject  to  the  statutory  requirement  of  section 
3009  against  removal  otherwise  than  for  cause. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  R.  Daingerfield,  Judge. 

The  facts  are  stated  in  the  opioioQ. 

Garret  W.  McEnerney,  and  Sidney  M-  Ehrman,  for  Ap- 
pellants. 

A  health  inspector  of  the  city  and  county  of  San  Fran- 
cisco is  a  public  officer  within  the  provisions  of  section  16  of 
article  XX  of  the  constitution.  Sis  salary  is  fixed  by  section 
3010.  The  provision  in  section  3009,  in  regard  to  removal 
for  cause  only,  being  in  violation  of  the  constitutional  pro- 
vision as  to  the  pleasure  of  the  appointing  power,  is  un- 
constitutional and  void.  {People  v.  Hill,  7  Cal.  97 ;  Smith  v 
Brown,  59  Cal.  672;  People  v.  Shear  (Cal.,  Sept.  24,  1887), 
15  Pac.  Rep.  92.)  A  health  inspector  falls  within  the  recog- 
nized definitions  and  authorities  as  to  what  constitutes  a 
public  office  or  officer.  (Bacon's  Abridgment,  tit.  Office  and 
Officers,  A;  Burrill's  Law  Dictionary,  tit.  Office;  Henley  v. 
Mayor,  5  Bing.  91;  United  States  v.  Hartwell,  6  Wall.  385, 
393;  United  States  v,  Maurice,  2  Brock.  96,  103;  Shelby  v. 
Akom,  36  Miss.  273;  72  Am.  Dec.  169  ]  Bradford  v:  Jwitices, 
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38  Ga,  332;  Bunn  v.  People,  45  111.  397;  Attorney  General 
vVDrohan,  169  Mass.  534;  61  Am.  St.  Rep.  301;  Brown  v. 
Russell,  166  Mass.  14;  55  Am.  St.  Rep.  357;  People  ex  reZ. 
Armsted  v.  Nostrand,  46  N.  Y.  381;  People  ex  rel.  Kelley  v. 
Common  Council,  77  N.  Y.  503;  33  Am.  Rep.  659;  Opinion 
of  Judges,  3  Me.  481;  Rowland  v.  Mayor,  83  N.  Y.  376; 
Moser  v.  Mayor,  21  Hun.  163 ;  In  re  Hardy,  17  Misc.  Rep. 
667;  41  N.  Y.  Supp.  469;  Ricketts  v.  New  York,  67  How. 
Pr.  320;  Vaughn  v.  English,  8  Cal.  40.) 

James  P.  Langhorne,  W.  F.  Fitzgerald,  and  A.  T.  Patten, 
in  pro.  per.,  for  Respondent. 

The  only  person  designated  as  an  officer  in  the  clause  of 
section  3009  providing  for  health  inspectors  is  the  "quar- 
antine officer."  In  other  clauses  certain  "officers"  are  men- 
tioned, and  also  "other  employees."  The  nature  of  the  func- 
tions of  an  employee  determine  the  official  or  unofficial  char- 
acter of  his  employment.  (State  v.  Kennon,  7  Ohio  St  557.) 
The  health  inspector  is  a  mere  agent,  servant,  or  messenger 
of  the  board  of  health,  and  is  not  an  officer.  (Smith  v. 
Mayor,  67' Barb.  223;  Olmstead  v.  Mayor,  42  N.  Y.  Sup.  Ct. 
482;  People  v.  Pinckney,  32  ^.  Y.  377;  Bunn  v.  People,  45 
111,  397.)  Treating  the  "position"  of  health  inspector  as 
analogous  to  an  office,  still  he  could  only  be  removed  for 
"cause"  after  hearing.  (State  ex  rel.  Lewis  v.  Board  of  Pub- 
lic Works,  51  N.  J.  L.  240;  Kennedy  v.  Board  of  EducaHon, 
82  Cal.  483 ;  Marion  v.  Board  of  Education,  97  Cal.  608 ;  State 
ez  rel  Denison  v.  St.  Louis,^0  Mo.  22;  State  ex  rel.  Daily  v. 
Essex  County  Freeholders,  58  N.  J.  L.  819;  State  ex  rel. 
Reid  1}.  Walbndge,  119  Mo.  383;  41  Am.  St.  Rep.  663; 
Haighi  v.  Love,  39  N.  J.  L.  22  ;Dullam  v.  Willson,  53  Mich. 
392;  51  Am.  Rep.  128;  Hallgren  v.  Campbell,  82  Mich. 
260 ;  21  Am.  St.  Rep.  557 ;  Siaie  ex  rel.  Hastings  v.  Smith, 
35  Neb.  13;  Ham  v.  Boston  Board  Police,  142  Mass.  95;  Peo- 
ple v>  Carver,  5  Colo.  App.  159;  People  ex  rel.  Munday  v. 
Fire  Commrs.,  72  N.  Y.  448 ;  Mechem  on  Public  Offices  and 
Officers,  sec.  454.)  Every  presumption  is  to  be  indulged 
in  favor  of  the  constitjitionality  of  the  express  provision 
against  removal  of  health  inspectors, -except  for  cause,  con- 
tained in  the  section  providing  for  their  appointment 
{IJourland  v.  Hildreth,  26  Cal.  161;  PeopU  v.  Frisbie,  26 
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Cal.  136;  University  v.  Bernard,  57  Cal.  612;  People  v. 
Hayne,SZ  Cal.  Ill;  17  Am.  St.  Rep.  217.) 

OHIPMAN,  0. — ^Plaintiff  brings  this  action  against  the 
board  of  health  of  the  city  and  county  of  San  Francisco  for 
a  writ  of  mandate  requiring  it  to  admit  plaintiff  to 
the  position  of  health  inspector  and  to  approve  certain  of  his 
demands  on  the  treasury  for  salary  accruing  since  his  re- 
moval. 

The  court  found  as  facts  that  the  board  of  health  appointed 
plaintiff  on  August  6, 1896,  as  one  of  the  six  health  inspec- 
tors provided  to  be  appointed  by  section  3009  of  the  Political 
Code;  that  the  board  of  health,  in  its  order  appointing  plain- 
tiff, did  not  specify  or  in  any  manner  lihiit  the  term  for 
which  plaintiff  should  hold  or  exercise  the  position;  .  that 
plaintiff  entered  upon  the  discharge  of  his  duties  pursuant  to 
such  appointment,  and  discharge  the  duties  required  of  him 
by  the  board  until  about  November  6,  1896,  at  which 
time,  and  while  plaintiff  was  proceeding  to  perform  his  du- 
ties, the  board  passed  a  resolution  purporting  by  its  terms 
to  remove  plaintiff  from  his  said  position,  "but  the  said  reso- 
lution was  so  passed  without  plaintiff's  knowledge  or  con- 
sent, and  without  any  notice  to  him  that  any  charge  what- 
ever had  been  made  against  him,  or  that  any  charge  against 

him  would  be  heard  by  said  board, and  plaintiff  had 

no  opportunity  to  be  heard  in  his  own  behalf  before  said 
board  of  health  or  its  members  before  the  passage  of  said 
resolution."  It  is  further  found  that  solely  upon  the  author- 
ity of  said  resolution  plaintiff  has  been  denied  his  right  to 
be  and  act  as  such  health  inspector,  and  has  been  deprived 
of  the  emoluments  pertaining  to  said  position;  that  the 
duties  of  plaintiff  as  such  inspector,  prescribed  by  the  board, 
were  "to  inspect  premises  concerning  which  complaints  have 
been  made  to  said  board,  and  to  report  thereon  to  said  board, 
and  to  serve  notices  issued  by  said  board  to  person  to  abate 
nuisances  on  their  premises." 

As  conclusions  of  law,  the  court  found  that  plaintiff  has 
never  been  legally  removed  from  the  position  of  health  in- 
spector, and  that  he  is  still  one  of  the  six  health  inspectors  ap- 
pointed by  the  board  of  health  August  6,  1895,  and  that  "it 
is  not  material  whether  plaintiff  was  guilty  of  insolence,  in- 
subordination, or  negilect,  as  he  had  no  trial  on  such  charge 
or  charges";  that  plaintiff  is  not  an  officer  or  commissioner 
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within  the  meaning  of  section  16,  article  XX,  of  ike  ooa- 
stitution  of  this  state,  and  that  plaintiff  ia  entitled  to  the  writ, 
etc.  At  the  trial  plaintiff  testified:  ''When  I  became  a  bealth 
inspector  no  written  commission  was  issued  to  me.  I  took  no 
oath  of  office,  nor  filed  any  bond.'^  Plaintiff  had  judgment, 
from  which  and  from  the  order  denying  new  trial  defend- 
ant appeals.  Appellant  relies  principally  upon  the  follow* 
ing  proposition :  The  plaintiff's  term  of  office  as  health  in- 
spector not  having  been  fixed  by  the  constitution  or  by  law, 
he  held  at  the  pleasure  of  the  appointing  power;  and  tliat  por- 
tion of  section  3009  of  the  PoUticfid  Code,  prohibiting  his 
removal  without  just  cause  is  unconstitutional  and  void,  be- 
cause in  violation  of  section  16,  article  XX,  of  the  cooatita- 
tion. 

This  provision  of  the  constitution  reads  as  follows :  "When 
the  term  of  any  officer  or  commissioner  is  not  provided  for  in 
this  constitution,  the  term  may  be  declared  by  law;  and,  if 
not  so  declared,  such  officer  or  commissioner  shall  hold  his 
position  as  such  officer  or  commissioner  during  the  pleasure 
of  the  authority  making  the  appointment;  but  in  no  case 
shall  such  term  exceed  four  years/'  It  is  conceded  that  the 
term  of  the  position  of  health  inspector  is  not  prescribed 
either  in  the  constitution  or  by  any  law.  Section  3009  of 
the  Political  Code  contains  the  following,  among  other  pro- 
visions :  'The  board  of  health  must  appoint  ....  six  health 
inspectors  ....  whose  duties  must  be  fixed  by  the  board  of 

health The  appointing  power  aforesaid  is  vested  solely 

in  said  board  of  health,  and  said  board  shall  have  power  to 
prescribe  the  duties  of  said  appointees  (referring  to  health 
inspectors  and  many  other  appointees),  and  shall  not  re- 
move the  same  without  just  cause."  It  cannot  be  doubted 
that  the  legislature  may  authorize  the  employment  of  per- 
sons to  perform  certain  duties  in  their  nature  public,  to  be 
prescribe  by  the  authority  making  the  appointment  of  such 
persons,  and  may  provide  in  the  law  that  such  persons  shall 
not  be  removed  without  just  cause,  if  the  employment  is  not 
an  office  within  the  meaning  of  the  constitution ;  and  it  is 
well  settled  that  under  such  a  clause  in  the  statute  the  ap- 
pointee is  entitled  to  notice  and  oppOTtunity  to  be  heard  be- 
fore he  can  be  legally  removed.  (Kennedy  v.  Board  of  Ed- 
ucaiion,  82  Cal.  483 ;  Marion  v.  Board  of  Education,  97  Cal. 
608;  Fairchild  v.  Board  of  Education,  107  Cal.  92.) 
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With  the  policy  of  sodi  a  law  we  have  nothing  to  do;  its 
wisdom  or  unwiedom  is  for  the  legislatoie  alone  to  detennise. 
We  are  only  concerned,  in  the  proent  case,  with  the  quee- 
tion.  Is  Hbe  health  iniqiector  an  officer  within  the  meaning  of 
the  provision  of  the  constitution  above  qnoted? 

Many  of  the  cases  and  anthers  giving  definitions  of  the 
word  "office"  and  ''officer''  as  used  in  statutes  and  constitu- 
tions will  be  found  oited  in  Chapter  1  of  Meohem  on  Public 
Offices  and  Officers.  Compel  in  their  briefs  have  called  atten- 
tion to  some  others.  I  do  not  think  it  possible  from  this  mass 
of  learning  to  deduce  a  definition  universally  apphcable, 
althoc^  nearly  every  conceivable  case  has  arisen  and  has 
been  passed  upon.  It  seems  to  be  agreed  by  all  writers  that 
certain  things  are  zequisito  to  make  a  given  employment  a 
ptd)lic  office  and  its  incumbent  a  public  officer.  Then  there 
are  numerous  criteria  which,  while  not  in  themselves  con- 
clusive, are  yet  held  to  indicate  more  or  less  strongly  the  leg- 
islative intent  to  create  or  not  to  create  an  office.  One  of  the 
requisites  is  that  the  office  itself  must  be  created  by  the  con- 
stitotum  of  the  state  or  it  must  be  authorized  by  some  statute. 
The  section  of  the  constitution  in  question  embraces  all 
daases  (rf  officers,  statutory  as  well  as  constitutional.  (People 
V.  Perry,  79  Gal.  105.)  But  not  all  employmente  authorized 
by  law  are  public  offices  in  the  sense  of  the  oonstitutioD.  The 
presidency  of  a  private  corporation  may  be  spoken  of  as  an  . 
office;  an  executor,  guardian,  a  referee  (or  the  decision  and 
trial  of  an  acticsi,  are  all  officers  who  derive  their  existence 
fx^m  statutes,  but  they  are  not  public  offiicersinthe  constitu- 
tional sense;  ^idmr  authority  is  restricted  to  specific  matters, 
and  no  general  powers  are  conferred  upon  them  authorizing 
ihffOi  to  act  in  respect  of  all  cases,  or  in  any  case  or  matter 
other  than  specified  and  named  in  their  appointment.  They 
owe  no  duty  to  the  public,  and  could  perform  no  service  for 
the  public TubHc  office,'  as  used  in  the  constitu- 
tion has  respect  to  a  permanent  trust  to  be  exercised  in  behalf 
of  the  government,  or  of  all  citizens  who  may  need  the  inter- 
vention of  a  public  functionary  or  officer,  and  in  all  matters 
within  the  range  of  the  duties  pertaining  to  the  character  of 
the  trust.  It  means  a  right  to  exercise  generally,  and  in  all 
proper  cases,  the  functions  of  a  public  trust  or  employment, 
and  to  receive  the  fees  and  emoluments  belonging  to  it,  and 
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to  hold  the  place  and  perform  the  duty  for  the  term  and  by 
the  tenure  prescribed  by  law.'*  {In  re  Hathaway y  71  N.  Y. 
238.)  Dtoforth,  J.,  in  Rowland  v.  Mayor,  83  N.  Y.  376, 
said:  "Whoever  has  a  public  charge  or  employment^  or 
even  a  particular  employment  affecting  the  public,  is  said 
to  hold  or  be  in  office.'*  "Piatt,  J.,  in  Matter  of 
Oaths,  20  Johns.  492,  speaks  of  "office^'  as  "an 
employment  on  behalf  of  the  government  in  any  station 
or  public  trust,  iiot  merely  transient,  occasional,  or  inci- 
dental." Pearson,  0.  J.,  in  State  v.  Stanley,  66  N.  0.  59,  8 
Am.  Rep.  488,  said:  "A  public  office  is  an  agency  for  the 
state,  and  the  person  whose  duty  it  is  to  perform  this  agency 
is  a  public  officer.  ....  The  essence  of  it  is  the  duty  of  per- 
forming an  agency — ^that  is,  of  doing  some  act  or  acts,  or 
series  of  acts,  for  the  state.'*  It  has  hence  been  held  by  most 
courts,  as  was  said  in  the  opinion  of  the  judges,  given  to  the 
governor,  reported  in  appendix  to  3  Me.  481 :  "The  term 
'office'  implies  a  delegation  of  a  portion  of  the  sovereign 
power  to,  and  possession  of  it  by,  the  person  filling  the  office, 
and  the  exercise  of  such  power,  within  legal  limits,  consti- 
tutes the  correct  discharge  of  the  duties  of  such  office."  The 
opinion  proceeds  to  further  point  out  the  distinction  between 
an  office  and  an  employment  under  the  government  "The 
power  thus  delegated  and  possessed  may  be  a  portion  belong- 
ing to  some  one  of  the  three  great  departments,  and  sometimes 
to  another;  still  it  is  a  legal  power,  which  may  be  rightfully 
exercised,  and  in  its  effects  it  will  bind  the  rights  of  others, 
and  be  subject  to  revision  and  correction  only  according  to  the 
standing  laws  of  the  state.  An  employment  merely  has  none 
of  these  distinguishing  features.  A  public  agent  acts  only 
on  behalf  of  his  principal,  the  public,  whose  sanction  is  gen- 
erally considered  as  necessary  to  give  the  acts  performed  the 
authority  and  power  of  a  public  act  or  law.  And  if  the  act 
be  such  as  not  to  require  such  subsequent  sanction,  still  it  is 
only  a  species  of  service  performed  under  the  public  author- 
ity and  for  the  public  good,  but  not  in  the  execution  of  any 
standing  laws,  which  are  considered  as  the  rules  of  action  and 
the  guardians  of  rights."  In  United  States  v.  MoAirice,  2 
Brock.  96,  Chief  Justice  Marshall,  in  determining  that  the 
"agent  of  fortifications"  is  an  officer  of  the  United  States, 
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saiSr  ''An  o£5oe  is  defined  to  be  'a  public  charge  or  employ- 
ment/ and  he  who  performs  the  duties  of  the  office  is  an  offi- 
cer. .  .  «  .  Although  an  office  is  'an  employment/  it  does  not 
follow  that  every  employment  is  an  office.    A  man  may  cer- 
tainly be  employed  under  a  contract,  express  or  implied,  to 
do  an  act  or  perform  a  service  without  becoming  an  officer. 
But  if  the  duty  be  a  continuing  one,  which  is  defined  by  rules 
prescribed  by  the  govemmenti  and  not  by  contract,  which  an 
individual  is  appointed  by  government  to  perform,  who  en- 
ters on  the  duties  appertaining  to  the  station  without  any  con- 
tract defining  them,  if  those  duties  continue,  though  the  per- 
son be  changed — it  seems  very  difficult  to  distinguish  such 
a  charge  or  employment  from  an  office,  or  the  person  who 
performs    the    duties    from    an    officer.    If    it    may    be 
converted   into   a   contract,  it    must   be  a  contract  to  per- 
form the  duties  of  the  office  of  agent  of  fortifications,  and 
such  an  office  must  exist  with  ascertained  duties,  or  there  is 
no  standard  by  which  the  extent  of  the  condition  can  be 
measured/^    Judge  Cooley  distinguished  the  "officer''  from 
the  f 'employee"  in  the  "greater  impottance,  dignity,  and  inde- 
pendence of  his  position ;  in  being  required  to  take  an  official 
oath,  and  perhaps  to  give  an  official  bond;  in  the  liability  to 
be  called  to  accoimt  as  a  public  offender  for  misfeasance  or 
nonfeasance  in  office,  and  usually,  though  not  necessarily,  in 
the  tenure  of  the  position."    {Throop  v.  Langdon,  40  Mich. 
673i)    But  it  has  been  held  that  an  oath  of  office  is  not  a  nec- 
essary criterion;  nor  is  salary.    These  are  but  incidents  and 
form  no  part  of  the  office,  though  they  may  aid  in  determin- 
ing the  nature  of  the  position.    Duration  or  continuance  have 
been  said  to  be  embraced  in  the  term  "office"  and  Chief  Jus- 
tice Marshall,  in  the  case  cited,  spoke  of  the  duty  being  a  con- 
tinuing one  as  an  important  element.    But  Chief  Justice 
Pealrson,  in  the  North  Carolina  case  cited,  said  "that  it  made 
no  difference  whether  there  be  but  one  act  or  a  series  of  acts 
to  be.  done^— whether  the  office  expires  as  soon  as  the  one  act 
is  done,  or  is  to  be  held  for  years  or  during  good  behavior" — 
the  senHiceJ  being  performed  for  the  state.    Our  court  at  an 
early  day,  m  Vo-ughn  v.  English,  8  Cal.  .40,  held  that  the 
clerks  in  theoffices  of  secretary  of  state  and  controller  and 
treasurer  of  state*  were  officers  within  the  meaning  of  the  act 
of  April  21, 1856.    (Stats.  1856,  p.  224.)    It  was  there  said : 
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''The  tenn  ^officer/  in  Hb  oommon  aooeptation,  u  sofficieiifly 
compr^enave  to  include  all  perscnia  in  any  public  station  or 
employment  oonfeired  by  go^enunenf  The  definition 
given  in  4  Jaoob's  Law  DietionBry,  433,  was  quoted  as  fol- 
lows: ''It  is  said  every  man  is  a  public  officer  who  haih  any 
duty  concerning  ib»  public,  and  he  is  not  the  less  a  public 
officer  where  his  authority  is  confined  to  narrow  Umits,  be- 
cause it  is  the  duty  of  his  office  and  the  nature  of  that  duty 
which  makes  hdm  a  public  officer,  and  not  the  extent  of  his 
authority."  The  opinion  continues:  'The  respondent  was 
ajqpointed  by  government;  the  duties  which  he  is  to  perform 
concern  the  public,  and  he  is  paid  out  of  the  public  treasury ; 
he  is,  therefore,  a  public  officer."  It  was  held  that  because 
there  was  no  definite  term  of  the  office  could  not  be  urged 
as  an  objection,  for  the  clerks  are  appointed  for  the  term  of 
the  officer  making  the  appointment,  subject  to  the  power  of 
removal. 

It  was  held  in  United  States  v.  Germaine,  99  U.  S.  608, 
that  civil  surgeons  appointed  by  the  commiBsioner  of  pen* 
sions  are  not  officers  of  the  United  States,  because  they  are 
not  appointed  by  a  head  of  a  department,  nor  are  the  appointp 
ments  approved  by  such  head,  and  this  distinguished  the  case 
from  United  States  v.  UartweU,  6  Wall.  386,  where  it  was 
held  that  a  clerk  in  the  office  of  the  assistant  treasurer  of  the 
United  States  is  an  officer  within  the  meaning  of  the  act  of 
Congress  of  June  14,  1866  (14  Stats,  at  Large,  65),  punish- 
ing embeszlement.  It  was  there  said :  ''An  office  is  a  public 
station,  or  employment,  conferred  by  the  appointment  of 
government.  The  term  embraces  the  ideas  of  tenure,  dura- 
tion, emolument,  and  duties.  The  employment  of  defendant 
was  in  the  public  service  of  the  United  States.  He  was  ap- 
pointed pursuant  to  law,  and  his  compensation  was  fixed  by 
law.  Vacating  the  office  of  his  superior  would  not  have  af- 
fected the  tenure  of  his  place.  His  duties  were  continuing 
and  permanent,  not  occasional  or  temporary." 

In  the  case  of  Bunn  v.  People  (1867),  45  111.  897,  the  cas^ 
were  very  fully  examined  and  the  conclusion  reached  thai 
the  commissioners  appointed  under  an  act  of  IJie  legislalmre 
to  superintend  the  construction  of  the  statehouse  were  not 
officers  within  the  meaning  of  the  constitiition,  but  were 
aji^cntci  or  employees  for  a  single  and  special  purpose,  whose 
functions  ceased  upon  the  completion  of  the  work.     The 
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quertion  was  sabeequently  regarded  in  that  state  of  eoffioient 
importance  to  call  for  a  constitotioQal  definition,  and  hence 
in  1870  the  conrtitation  ordained  the  following:  '^An  office 
is  a  poblie  position  ereated  by  the  oonstituti<m  or  law,  contin- 
niBg  dcuing  the  pleasure  of  the  i9>pointing  power  or  for  a 
fixed  torm,  with  a  saooessor  elected  or  appointed.  An  em- 
ployment is  an  agency  fo?  a  temporary  purpose,  which  ceases 
when  that  purpose  is  accomidished*''  (III.  Const.  1870,  art. 
6,  aae.  24) 

Somewhat  in  line  with  the  Illinois  ease  last  above  cited  is 
the  ease  of  McDmdd  v.  Yuba  County,  14  Gal.  444,  where  it 
was  held  Ihat  the  mamining  phyridan  of  the  county  hos- 
pital was  not  an  officer  but  an  employee,  to  be  paid  under 
the  terms  of  his  contract,  though  his  services  were  rendered 
in  a  capacity  in  tibe  nature  of  a  public  office  or  appointment. 
And  so  it  was  held  recently  in  WhUe  v.  Alameday  124  Cal. 
96,  that  the  position  of  driver  of  a  street  wagon,  with  a  salary 
fixed  fay  the  boeard  of  trustees,  was  not  an  ofiice,  but  a  m«« 
employment  held  at  the  pleasure  oi  the  board. 

In  the  case  of  Quigg  v.  Evans,  121  Gal.  646,  ibb  question 
was  whediBr  &e  harbor  master  of  the  port  of  Eureka  was  an 
i^oer  wiihin  the  meaning  of  section  8,  article  V,  of  the  eon- 
txtntioB,  which  reads:  ^'When  an  office  from  any  cause  be- 
comes vacant  and  no  mode  is  provided  by  law  for  filling  such 
vacancy,''  the  governor  may  appoint,  etc.  The  act  creating 
tibe  peaition  reads :  'The  town  marshal  of  Eureka  is  the  har- 
bor master  of  the  port  of  Eureka.''  etc.  By  the  act  he  was  to 
enforce  the  rules  and  regulations  of  the  harbor  commission- 
ea»  and  his  condensation  was  to  be  fixed  by  them.  It  was 
hdd  that  the  office  of  harbor  master  was  created,  »and  that 
when,  by  the  adoption  of  a  n«w  charter,  the  city  of  Eureka 
no  longer  had  a  town  marshal,  there  existed  a  vacancy  in  the 
office  which  the  governor  could  fill. 

Illustrations  might  be  multiplied,  but  it  would  only  empba- 
sise  what  must  already  be  apparent,  that  the  definitions  of  the 
term  '^office,"  while  not  inaccurate,  taken  in  a  general  sense, 
are  quite  inadequate  when  applied  to  particular  cases.  An  ex- 
amination of  adjudicated  cases  will  show  that  the  disagree- 
ment amcmg  judges  has  not  been  so  much  as  to  definitions 
as  in  Hmt  applicatioin  to  the  circumstances  of  each  particular 
case. 
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Turning  to  the  statute  we  find  that  it  is  made  the  duty  of 
the  board  of  health  to  appoint  a  large,  number  of  persons  to 
v^ous  positions  therein  named,  of  greater  or  less  impoi-tanoe 
(Pol.  Qode,  sec.  3009) ;  among  which  are  six  health  inspeeC- 
ors..  In  every  case  "the  duties  must  be  fixed  by  the  board  of 
health/'  except  in  the  single  instance  of  the  two  poUce  sur- 
geons^ who,  in  addition  to  the  duties  to  be  prescribed  by  the 
boards  "shall  make  all  autopsies  required  of  them  by  {he  coro- 
ner." Certain  "medical  attendants"  and  "employees"/are,fo 
be  paid  such  compensation'  as  the  board  shall  fix,  but  modt  of 
the  appointees  named  &re  to  be  paid,  salaries  fixed  by  sectioa 
3010  of  the  Political  Code,  while  others  are  to  be  paid  saah 
Slims  as  may  be  authorized  by  law:  "Healthinspectors,  twelve 
hundred  dollars  each."  It  seems  to  be  reasonably  well  set- 
tled that  where  the  legislature  breates  the  position,  prescsib^s 
the  duties,  and  fixes  the  compensation,  ajad  these  duties  per- 
tain to  the  public  and  are  continuing  and  permanent,  not  oc- 
casional or  temporary,  such  position  or  employment  is  an  of- 
fice and  he  who  occupies  it  is  an  ofiicer.  In  such  a  case, 
there  is  an  unmista;kabie  declaration  by  the  legislature  4.hat 
some  portion,^  great  or  small,  of  the  sovereign  functions,  of 
government  are  to  be  exercised  for  the  benefit  of  the  public, 
and  the  legislature  has  decided  for  itself  that  the  empbymeht 
is  of  sufficient  dignity  and  importance  to  be  deemed  to  be 
aii  office*  -     ,: 

It  is  only  where  the  legislature  has  delegated  its  power  Jk> 
create  the  office  and  to  prescribe  the  duties  and  compensaUoa, 
that  differences  of  opinion  have  arisen  in  the  courts.  WjUl- 
out  attempting  a  reconciliation  of  these  differences,  it  appeftts 
that  the  legislature  in  the  present  case  has  creatiad  the  bffioe 
and  has  fixed  the  salary  attaching  to  it ;  the  employment  is'a 
continuing  one  and  not  transient,  occasional,  or  inciderital, 
and  its  incumbent  would  remain  in  office  should  the  officers 
of  the  board  of  health  cease  to  act  as  such,  and  the  office  of 
health  inspectors  would  continue  if  the  incumbents  w^e  jre- 
.  moved  or  for  any  cause  ceased  to  act.  The  health  inspector  isin- 
vested  with  some  portion  of  the  sovereign  functions  of  govern- 
ment, to  be  exercised  for  the  benefit  of  the  public;  his  duties 
are  not  prescribed  by  contract,  but.are  defined  by  the  goyferi^- 
ment  through  the  board  of  health,  and  we  find  in  ti^^  em- 
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ployment  all  the  elements  mentioaed  in  the  Hartwell  case, 
supra,  viz,,  tenure,  duration,  emoluments,  duties,  and  a  com- 
peuaation  jfixed  hy  law.  .The  element  of  duties  to  be  per- 
formed involved  in  the  creation  of  an  office,  uqder  all  defini- 
tions and  under  most  of  the  decisions  was  not  directly  deter- 
mined by  the  legislature ;  to  the  board  was  delegated  the  power 
to  prescribe  the  duties,  "fint  many*  biases  hold,  we  think  prop- 
erly, that  an  employment  may  be  none  the  less  an  office, 
although  the  duties  are  to  be  prescribed  by  a  superior  officer. 
''The  board  of  health  have  general  supervision  of  all  mat- 
ters appertaining  to  the  sanitary  condition  of  the  city  and 
county,"  etc.  (Pol.  Code,  sec.  3012) ;  their  powers  and  du- 
ties are  large  and  important,  and  the  statute  authorizes  the 
board  to  devolve  upon  the  health  inspectors  such  portion  of 
these  powers  and  duties  as  the  board  may  deem  best  for  the 
good  of  the  public  service.  So  far  as  the  evidence  shows,  the 
duties  thus  delegated  to  the  inspectors  are  not  extensive,  but 
they  cannot  be  said  to  be  unimportant  or  purely  ministerial, 
or  lacking. in  the  requirements  of  judgment  and  discretion; 
and  the  board  may  at  any  time  enlarge  them.  It  is  difficult 
to  take  this  case  out  of  the  rules  which  governed  the  case  of 
Quigg  v.  Eureka,  supra,  or  the  case  of  United  States  v.  Hart- 
weU,  supra,  or  United  States  v.  Maurice,  supra,  or  the  prin- 
ciples laid  down  in  the  opinion  of  the  judges  reported  in  3 
.  Maine,  supra,  or  to  distinguish  it  from  Vaughn  v,  English, 
supra. 

In  the  case  of  Kennedy  v.  Board  of  Education,  supra,  it 
was  conceded  by  both  parties  and  assumed  by  the  court  in 
.  the  majority  opinion  that  the  position  of  teacher  in  the  pub- 
lic schools  of  the  city  and  county  of  San  Francisco  is  not  an 
'  office,  and  hence  that  case  cannot  aid  us  in  reaching  a  de- 
cision here. 

Our  conclusion  is  that  the  intention  of  the  legislature  was 
to  make  the  health  inspectors  officers  within  the  meaning  of 
the  constitution,  and,  having  failed  to  declare  the  term  of  the 
office,  they  hold  during  the  pleasure  of  the  board  of  health. 
{People  V.  Perry,  supra;  People  v.  Hill,  7  Cal.  97 ;  Smith  v. 
*Broi(;n,  59Cal672.) 

^,     It  is  advised  that  the  judgment  be  reversed,  with  directions 
^tO;  dismiss  the  writ. 

C!ooper,  C,  and  Gray,  C,  concurred. 
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For  the  leaacms  given  in  the  foregoing  opinion  the  jiidg* 
ment  is  leversed,  with  directions  to  dismiss  the  mit. 
Harrison,  J.,  Garouttei  J.,  BicFaiiand,  J.,  Henshaw.  J. 
Bsheftring  denied* 


[SftC  Nos.  SIO,  Sll.    In  Bank.— December  29,  1899.] 

THE  PEOPLE  ex  rel.  COMMISSIONEBfi  OF  BUILD- 
ING  AND  LOAN  ASSOCLITIONS,  Respondent,  v. 
UNION  BUILDING  AND  LOAN  AfiSOCLA^TION  OP 
SACRAMENTO  et  al,  Appellanta. 

BcriLDiNS  Ain>  Loan  Associations — ^Aor  Relatino  to  Statb  Ck>MMiB* 
siDNBBS — hxjvmmax  Bvi^— Power  to  AnoiNr  BaonvB*— Pedt- 
ciPLES  OF  Equnx— DiSGSBTioN^— Th«  act  ol  1S93  cn«ttag  tin  com- 
miBsioners  of  building  and  loan  associatio«s  of  tbe  state  of  Cali- 
fomia,  and  authorizing  the  attorney  general,  upon  complaint  by 
thfi  oommiwionera  of  the  unsafe  condition  of  a  building  and  loan 
aaaooiation,  to  aue  for  an  injunction  to  reatcam  it  Irom  further 
conducting  its  business,  and  giving  the  court  powtf  in  such  suit  to 
"appoint  one  or  more  receivers  to  take  possession  of  its  property 
and  effects,"  does  not  authorize  the  court  to  appoint  a  receiver 
therein  regardlcas  el  the  general  prineiples  of  eqnity,  but  only  in 
the  discretion  ol  the  court  in  a  propw  ease  lor  such  appoiafcmewt 

Id«— UNAUTBOHsno)  APFenfTKENT  or  BacEniKir-BiaBTS  or  Dxhvotobs — 

State  not  Interested— Insufficient  Showing. — ^The  rights  el  the 
directors  of  the  building  and  loan  association  to  wind  up  its  af- 
fairs cannot  be  interfered  with  by  the  appointment  of  a  receiver 
at  the  suit  of  the  state,  whidi  is  neither  a  creditor  nor  stock- 
holder of  the  oorporaiion,  and  has  no  peooniary  interest  therein, 
where  no  facts  are  alleged  and  found  as  to  fraud,  mismanags- 
ment»  or  incompetency  of  the  directors,  such  as  would  justify  the 
appointment  of  a  receiver  if  the  application  had  been  made  by  a 
creditor  or  stockholder  of  the  corporation. 

Id.— Apikal— BacEivxE  not  a  Pabtt— Sbbvxck  or  Nonop— Pwmois 
roB  Bebbabino— Abgument. — ^A  receiver  is  appointed  in  a  cause  liti- 
gated between  other  parties,  and  can  have  no  interest  in  the  litiga- 
tion, and  cannot  be,  an  aggrieved  party  to  the  judgment  He  has 
no  right  of  appeal  therefrom,  and  cannot  have  any  standing  in  this 
court  by  the  service  upon  him  of  a  notice  of  appeal  from  the  Judg- 
ment, imder  whidi  he  was  appomted  as  receiver.  He  cannot  be 
authorized  by  such  service  to  file  a  petition  for  rehearing;  or  to 
file  a  brief  otherwise  than  as  omt ous  curiae. 
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Id. — ^Revikw  upon  Affbal  vbom  Judoichit — Ijtibvmition  hot  Dis- 
io8B>  or— Absknob  or  Biix  or  Excbptioiis— PnEsuicpnoN.— A  oom- 
phunt  in  interventioii  which  was  not  finally  diapofled  of,  but  remains 
pcouUng  upon  demurrers  thereto  and  a  motion  to  strike  out,  can- 
not in  the  absence  of  a  bill  of  exceptions,  be  considered  upon  ap- 
peal from  the  final  judgment  rendered  in  the  cause;  but  it  must  be 
presumed  that  the  intervenor  did  not  apply  for  a  postponement  of 
the  trial  until  issues  could  be  formed  upon  his  complaint,  but  that 
action  therenpon  was  waived,  so  far  as  the  trial  of  the  other  issues 
between  the  original  parties  was  concerned. 

Id. — Rbvisw  or  Obdcb  Affointino  REcnvm— Pibaduco^  and  Findings 
— Absence  or  Evidence — Presumption. — ^Upon  appeal  from  the 
Judgment,  where  facts  warranting  the  appointment  of  a  receiver  are 
neither  averred  in  the  pleadings  nor  shown  in  the  findings,  it  can- 
not be  presumed,  in  the  absence  of  the  evidence,  that  he  court  re- 
ceived evidence  outside  of  the  issues  which  may  have  justified  the 
order;  but  the  order  making  the  appointment  is  properly  reversed 
upon  tlie  judgment-roll. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
mento County.    Matt  F.  Johnson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  in  Bank 
and  in  the  opinion  rendered  in  Department  Two. 

Robert  T.  and  William  H.  Devlin,  for  Union  Building 
and  Loan  Association,  Appellant. 

L.  Hatfield,  for  L.  Tozer,  Appellant. 

W.  P.  Fitzgerald,  Attorney  General,  and  Tirey  L.  Ford, 
Attorney  General,  for  Respondent. 

Grove  L.  Johnson,  James  B.  Devine,  and  A.  M.  Johnson, 
for  Thomas  W.  O'Neil,  Receiver. 

THE  COURT.— This  case  was  heard  in  Department  Two, 
and  decided  October  20, 1899,  by  which  the  judgment  of  the 
court  below  was  modified  by  eliminating  therefrom  the  order 
appointing  a  receiver,  and  as  thus  modified  the  judgment 
was  affirmed.  Afterward,  a  petition  for  a  rehearing  in  Bank 
was  filed  by  Thomas  W.  O'Neil,  the  receiver  appointed  by  the 
oourt  below,  who,  by  stipulation  of  counsel  and  permission 
of  the  court,  had  filed  a  brief  in  said  cause. 
CXXVIL  Oal.— 26 
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In  the  petition  for  rehearing  it  was  suggested  that  said 
brief  must  have  been  overlooked  by  the  commissioner  who 
wrote  the  opinion,  or  that  it  failed  to  reach  him. 

Upon  investigation,  it  was  found  that  said  brief  on  behalf 
of  the  receiver,  and  a  reply  thereto  by  appellant  L.  Torer,  had 
not  reached  either  the  commissioner  or  the  Department,  and 
upon  that  ground  alone  a  rehearing  in  Bank  was  granted. 
O'Neil,  having  no  other  relation  to  the  case  than  that  of  re- 
ceiver, an  officer  of  the  court  created  by  its  judgment  from 
which  these  appeals  were  taken,  has  no  standing  or  relation 
to  the  case  which  would  authorise  him  to  petition  the  court 
for  a  rehearing,  or  even  to  file  a  brief  therein  except  as  an 
amicus  curiae.  (In  re  Pina,  112  Cal.  14.)  He  had  no  right 
of  appeal.  He  was  not  a  party  aggrieved  by  the  judgment 
from  which  the  appeal  was  taken,  and  could  not  have  taken 
an  appeal,  nor  did  the  service  upon  him  of  the  notice  of  ap- 
peal give  him  any  standing  in  this  court.  He  was  not  a  party 
to  the  litigation,  and  had  no  interest  in  behalf  of  or  against 
either  party  thereto.  The  only  interest  he  has  is  that  of  re- 
taining an  office  to  which  he  was  appointed  by  the  court  by 
its  final  judgment  in  a  cause  litigated  by  other  parties. 

The  present  attorney  general  has,  however,  indorsed  upon 
said  petition  the  following:  "I  hereby  consent  to  the  fore- 
going petition  for  rehearing  and  in  this  connection  desire  to 
add  that,  from  an  examination  of  the  transcript  on  appeal 
(pages  26  and  27),  it  appears  through  some  inadvertence  a 
stipulation  was  entered  into  by  this  office  on  the  -~*—  day 
of  September,  1898,  to  the  effect  that  the  transcript  on  appeal 
contained  'the  judgment-roll,'  whereas  in  fact  the  complaint 
in  intervention  filed  in  said  cause  by  Grove  L.  Johnson,  in- 
ervenor,  is  omitted  from  the  judgment-roll  as  printed  in  the 
transcript." 

It  is  due  to  the  learned  attorney  general  to  remark  in  this 
connection  that  said  cause  was  tried  under  the  administration 
of  his  predecessor  in  that  office,  and  said  consent  was  based 
upon  a  reference  in  the  transcript  to  ''Grove  L.  Johnson,  In- 
tervener." Upon  this  representation,  leave  was  given  to  re- 
spondent to  file  in  this  court  a  copy  of  the  said  complaint  in 
intervention,  and  leave  was  also  given  to  appellants  to  ffie  a 
copy  of  the  proceedings  of  the  court  below  thereon ;  and  from 
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said  complaint  and  proceedings,  now  before  this  court  upon 
said  application  to  correct  the  record,  it  appears  that  this 
cause  was  tried  on  February  17,  1898,  and  that  said  com- 
plaint in  intervention  was  not  filed  until  that  day  that  service 
thereof  was  acknowledged  by  the  attorneys  for  the  defendant 
association,  and  defendants  Steinman,  Heilbron,  Jones,  and 
Lock,  ''reserving  all  objections  made  as  to  granting  permis- 
sion to  file  the  same'' ;  that  on  February  26th  demurrers  to 
said  complaint  in  intervention  were  filed  by  the  defendants, 
and  on  the  same  day  notice  was  given  that  on  March  4th  a 
motion  to  strike  out  parts  of  said  complaint  would  be  made 
On  March  4th  said  motion  was  continued  one  week,  and  on 
March  11, 1898,  said  motion  was  "continued  without  day,  to 
be  restored  to  the  calendar  upon  ten  days'  notice."  It  thus 
appears  that  the  complaint  in  intervention  was  not  filed  by 
consent  of  the  defendants;  that  it  was  filed  on  the  day  of  the 
trial,  and  was  not  heard  or  considered  by  the  court,  and  is 
still  pending  therein  upon  said  demurrers  and  motion  to 
strike  out.  It  therefore  formed  no  part  of  the  judgment-roll 
of  the  cause  that  was  tried,  and  cannot  be  considered  upon 
this  appeal.  We  must  assume,  in  the  absence  of  a  bill  of  ex- 
ceptions showing  otherwise,  that  no  application  was  made  by 
the  intervener  to  the  court  below  to  postpone  the  hearing  of 
the  case  imtil  an  issue  could  be  formed  upon  his  complaint  in 
intervention,  and  that  all  action  thereon  was  waived,  so  far, 
at  least,  as  that  trial  was  concerned. 

The  rehearing  having  been  granted  because  of  the  accident 
by  which  the  briefs  above  mentioned  were  not  considered  by? 
the  court  or  the  commissioners,  it  now  becomes  our  duty  to 
examine  them. 

In  the  brief  on  behalf  of  the  receiver  it  is  contended  that 
the  action  of  the  court  in  appointing  a  receiver  cannot  be  re- 
viewed because  the  evidence  heard  by  the  court  below  has  not 
been  brought  up  by  a  bill  or  exceptions ;  that  the  only  ground 
upon  which  the  action  of  the  court  can  be  assailed  is  a  want 
of  jurisdiction  to  make  the  order  complained  of;  that  in  the 
absence  of  a  bill  of  exceptions  it  cannot  be  determined 
whether  or  not  the  court  below  erred  in  making  the  order 
appointing  a  receiver,  since  it  cannot  be  known  what  facts 
were  before  the  court,  and  must,  therefore,  presume  that  the 
evidence  justified  the  appointment. 
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There  is  no  merit  in  this  contention.  To  sustain  it  we  must 
presume  that  the  court  received  evidence  outside  of  the  issues, 
which,  if  properly  received,  would  justify  the  order  appoint- 
ing the  receiver.  It  is  not  contended  in  this  brief  that 
the  court  failed  to  find  upon  any  fact  alleged  in  the  com- 
plaint, but  we  are  asked  to  affirm  the  order  appointing  a  re- 
ceiver, because  we  do  not  know  but  that  the  court  may  have 
received  evidence  of  facts  not  in  issue  which  justified  it.  For 
ought  we  know,  facts  may  exist  which  would  authorize  the 
appointment  of  a  receiver,  but,  unless  the  facts  as  alleged  and 
found  justify  it,  the  order  making  the  appointment  is  prop- 
erly reversed  on  appeal  from  the  judgment  upon  the  judg- 
ment-roll. 

Again,  it  is  contended  that  the  building  and  loan  commis- 
sioners' act  is  a  special  statute,  and  is  independent  of  the  gen- 
eral provisions  of  law  regulating  the  appointment  of  receiv- 
ers, and  that  in  cases  under  this  statute  ''the  court  is  author- 
ized to  make  such  appointment,  regardless  of  general  princi- 
ples." This  contention,  as  well  as  the  further  contention  that 
''the  findings  are  sufficient  to  show  the  existence  of  good  cause 
for  the  appointment  of  a  receiver,  even  when  tested  by  the 
rules  of  equity  and  by  the  general  provisions  of  the  law,"  are 
sufficiently  answered  in  the  opinion  hertofore  filed,  and 
which  is  hereby  approved. 

It  is  therefore  ordered  that  the  judgment  entered  in  De- 
partment stand  as  the  judgment  of  the  court. 

The  following  is  the  opinion  rendered  in  Department  Two, 
October  20, 1899: 

HAYNES,  C. — These  are  separate  appeals  taken  upon  the 
same  record  from  the  same  judgment  upon  the  judgment- 
roll.  The  appellants,  however,  are  represented  by  different 
counsel,  who  have  also  presented  separate  briefs.  The  first  is 
taken  by  the  corporation  and  the  second  by  a  director.  They 
present  the  same  question  for  decision,  and  may,  therefore, 
be  disposed  of  together. 

As  the  title  of  the  case  indicates,  the  defendant  corporation 
is  a  building  and  loan  association.  In  December,  1897,  the 
commisisoners  of  the  building  and  loan  associations  of  the 
state  of  California  made  an  examination  of  the  business  and 
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affairs  of  said  corporation,  and  reported  to  the  attorney  gen- 
eral that  it  was  ''conducting  its  business  in  an  unsafe  manner, 
such  as  to  render  its  further  proceeding  hazardous  to  the  pub- 
lic and  to  those  having  funds  in  its  custody/'  and  thereupon 
this  action  was  brought  by  the  attorney  general  under  and  in 
pursuance  of  the  provisions  of  section  9  of  the  act  creating 
said  board  of  commissioners.  (Stats.  1833,  p.  231.)  The 
defendants  answered,  and  upon  the  hearing  findings  were 
made  and  judgment  entered  enjoining  said  corporation  and 
its  directors,  servants,  etc.,  "from  the  further  prosecution  of 
the  business  of  the  defendani  corporation  until  the  further 
order  of  the  court,"  and  appointing  a  receiver  to  take  posses- 
sion of  its  property  and  effects  of  every  description,  and,  sub- 
ject to  the  order  of  the  court,  liquidate  and  settle  up  the  busi- 
ness of  the  corporation. 

.  The  only  allegations  of  the  complaint  tending  to  justify  the 
the  complaint,  and  the  findings,  authorized  the  court  to  ap- 
point a  receiver  to  take  charge  of  the  corporate  affairs  and 
settle  and  liquidate  the  business  of  the  corporation. 

The  only  alegations  of  the  complaint  tending  to  justify  the 
relief  granted  are  the  following:  ''That  since  the  organiza- 
tion of  said  corporation  the  said  corporation  has  loaned  out 
large  sums  of  money  upon  real  estate  security,  and,  in  default 
of  payment  of  said  loan,  has  been  compelled  to  take  said 
property  in  payment  of  the  moneys  so  loaned  and  interest 
thereon ;  that  the  cost  of  said  real  estate  so  obtained  and  now 
owned  by  said  corporation  exceeds  the  sum  of  one  himdred 
and  twelve  thousand  two  hundred  and  fifteen  dollars  and 
fifty-two  cents;  that  there  are  now  outstanding  loans  on  real 
estate  to  the  amount  of  ninety  thousand  one  hundred  and 
eighteen  dollars  and  twenty-four  cents;  that  since  making 
said  loans  upon  said  real  estate  and  acquiring  the  title  to  the 
real  estate  as  aforesaid  the  value  of  the  said  real  estate  has 
greatly  depreciated  and  is  now  depreciating,  which  has  re- 
duced and  will  continue  to  reduce  the  assets  of  said  corpora- 
tion to  such  an  extent  as  to  render  the  further  proceeding  and 
conduct  of  the  business  hazardous  to  the  public  and  to  those 
having  funds  in  its  custody.  That  plaintiff  is  informed  and 
believes,  and  upon  such  information  and  belief  alleges,  that 
unless  the  said  defendants  are  enjoined  and  prohibited  by 
this  court  from  the  transaction  of  any  further  businesSi  tbe 
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said  defendants  will  oontinue  to  prosecute  and  tranwet  such 
business  to  the  irreparable  injury  of  the  people  of  the  state 
of  California."  The  prayer  is  for  an  injunction,  and,  "if  the 
court  shall  deem  it  expedient/'  that  a  receiver  be  appointed. 

The  only  finding  touching  the  existing  condition  of  the 
corporation  is  the  following: 

"That  actions  have  been  commenced  against  the  defendant 
corporation  on  promissory  notes  aggregating  three  thousand 
five  hundred  dollars;  and  property  of  the  said  corporation  is 
now,  and  for  more  than  twenty-nine  days  has  been,  under 
attachments  levied  thereon  in  said  actions,  and  there  are  no 
funds  available  with  which  to  discharge  said  attachments 
and  indebtedness. 

"That  the  necessary  disbursements  exceed  the  income  of 
the  defendant  corporation ;  and,  if  the  said  corporation  con- 
tinue its  business,  its  necessary  disbursemente  will  continue  to . 
exceed  its  income. 

"That  the  said  corporation  has  been  compelled  to  take  in 
satisfaction  of  loans  a  large  amount  of  real  estate,  which  since 
taking  has  greatly  depreciated  in  value,  and  there  is  no  as- 
surance or  probability  of  any  increase  in  its  value. 

"That  there  is  a  large  amoimt  of  indebtedness  of  said  cor- 
poration now  due,  and  there  are  not  suflScient  assets  on  hand 
that  can  be  realised  upon  whereby  said  corporation  will  be 
able  to  pay  said  indebtedness  in  any  reasonable  time;  that  to 
continue  the  business  of  said  corporation  under  such  circum- 
stances would  require  that  a  considerable  portion  of  the 
monthly  dues  of  the  members  and  stockholders  be  used  for 
the  purpose  of  discharging  the  deficit  in  current  expenses  and 
interest  after  applying  the  income  of  the  corporation  to  the 
same. 

"That  said  corporation  can  no  longer  oontinue  business 
without  a  continued  impairment  of  the  assets  of  said  corpora- 
tion, and  dues  to  be  paid  in  by  members.  That  the  assets  of 
said  corporation,  if  converted  into  money  at  this  time,  are 
insufficient  to  pay  the  existing  indebtedness  of  said  corpora- 
tion and  reimburse  the  stockholders  of  said  corpora- 
tion for  moneys  paid  by  them  as  dues.  That  the  further  pro- 
ceeding with  its  business  by  said  corporation  would  be  unsafe 
and  hazardous  to  the  public  and  to  those  having  funds  in  its 
custody  and  to  its  stockholders." 
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The  court,  it  is  trae,  further  found :  ''That  it  is  necessary 
and  a  proper  case  for  the  appointment  of  a  receiver  to  settle 
and  liquidate  the  business  of  the  said  defendant  corpora- 
tion" ;  but  this  is  essentially  a  conclusion  of  law,  which  must 
find  its  justification  in  the  allegations  of  the  complaint  and 
the  the  findings  of  fact,  if  it  be  sustained. 

Section  9  of  said  act  authorizes  the  attorney  general,  upon 
receiving  the  report  hereinbefore  stated  from  said  commis- 
sioners, to  apply  to  the  judge  of  the  court  to  issue  an  injunc- 
tion restraining  the  corporation  from  further  proceeding  with 
its  business  until  a  hearing  can  be  hod,  and  further  provides: 
"Such  judge  may  on  such  application  issue  such  injunction, 
and,  after  a  full  hearing,  may  dissolve  or  modify  it,  or  make 
it  perpetual,  and  may  make  such  orders  and  decrees,  accord- 
ing to  the  course  of  proceedings  in  equity,  to  restrain  or  pro- 
hibit the  further  prosecution  of  the  business  of  the  corpora-i 
tion,  as  may  be  needful  in  the  premises ;  and  may  appoint/ 
one  or  more  receivers  to  take  possession  of  its  property  and 
effects,  subject  to  such  directions  as  may  from  time  to  time  be 
prescribed  by  the  court." 

It  will  be  observed  that  this  statute  does  not  imperatively 
require  the  appointment  of  a  receiver,  but  permits  it  in  the 
discretion  of  the  court,  or,  in  other  words,  in  proper  cases.    ^ 

In  Havemeyer  v.  Superior  Court,  84  Cal.  327,  365, 18  Am. 
St  Rep.  192,  Mr.  Chief  Justice  Beatty,  speaking  forthe  court, 
said :  "Under  our  codes,  the  rule  is  not  to  appoint  a  receiver,, 
but  to  leave  the  whole  matter  of  liquidation  and  distribution 
to  the  exclusive  control  of  the  directors  of  the  corporation  in 
office  at  the  date  of  the  dissolution.  The  appointment  of  a  re- 
ceiver is  the  exception,  not  the  rule,  and  is  not  to  be  made 
unless  some  party  interested,  either  a  crditor  or  a  stockholder, 
can  show  that  for  the  protection  of  his  rights  the  appointment 
of  a  receiver  and  the  administration  of  the  assets  under  the 
control  and  superintendence  of  a  court  of  equity  is. neces- 
sary." 

Conceding  that  under  the  provisions  of  the  building  and 
loan  commissioners'  act,  above  quoted,  a  receiver  may  be  ap- 
pointed, it  does  not  follow  that  the  appointment  was  author- 
ized under  the  facts  of  this  case.  The  state  is  neither  a  cred- 
itor nor  stockholder,  and  has  no  p3cuniary  interest  in  the 
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association.  It  is  neither  alleged  nor  found  that  there  was 
any  fraud  or  mismanagement  on  the  part  of  the  directors  or 
officers  of  the  corporation,  or  any  want  of  competency  on 
their  part  to  liquidate  and  settle  up  its  business  and  affairs 
economically  and  in  the  interest  of  its  creditors  and  stock- 
holders, so  that  if  this  application  had  been  made  by  a  cred- 
itor or  stockholder  the  facts  alleged  and  found  would  not 
have  justified  the  appointment  of  a  receiver;  and,  unless  such 
facts  are  alleged  and  found  as  would  justify  the  appointment 
at  the  instance  of  a  creditor  or  stockholder,  it  cannot  be  made 
at  the  instance  of  the  state  under  said  statute. 

The  notice  of  appeal  is  to  the  effect  that  it  is  aken  from  the 
whole  of  the  judgment,  but  appellants  say  that  no  point  is 
made  against  the  judgment  enjoining  the  association  from 
the  further  prosecution  of  its  business. 

I  therefore  advise  that  the  judgment  be  modified  by  elimi- 
nating therefrom  the  order  appointing  a  receiver  and  all  the 
piovisions  thereof  relating  to  such  receivership,  and  as  so 
modified  that  the  judgment  be  affirmed. 

Gray,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  hereby  modified  by  eliminating  there* 
from  the  order  appointing  a  receiver  and  all  the  provisions 
thereof  relating  to  such  receivership,  and  as  so  modified  the 
judgment  is  affirmed. 

McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Grim.  No.  664.   Department  Two. — ^December  30,  1800.] 
THE  PEOPLE,  Respondent,  v.  A.  F.  SOAP,  Appellant. 

Gbuokal  Law — ^Homicide — Self-Defenbe — Review  of  Evidence. — ^A 
verdict  of  guilty  of  manslaughter  cannot  be  revursed  upon  appeal, 
upon  the  ground  that  the  evidence  shows  that  the  homicide  waa 
committed  in  self-defense,  where  the  evidence  as  to  self-defense 
appears  to  be  conflicting,  and  the  appellate  court  cannot  say,  upos 
a  review  of  the  evidence,  taking  the  testimony  of  the  defendant 
together  with  the  general  facts  proved,  that  the  jury  were  not  war- 
ranted  in  finding  that  the  homicide  was  not  committed  in  self-de* 
fense. 
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Id.— EnoBNCB— RxooixBcnoH  or  WiTims— Um  or  Wobd  ''Pbbbumb."-^ 
A  witness,  in  itaiing  facts  within  his  knowledge  or  personal  ob» 
servation,  is  not  required  to  testify  with  that  certainty  which  ex* 
eludes  all  doubt,  and  the  use  of  the  word  "presume"  by  the  wit* 
ness  IS  not  ground  for  striking  out  his  evidence,  when,  as  used  by 
him,  it  evidently  meant  nothing  more  than  a  statement  of  his  best 
recollection  as  to  particulars  of  a  fact  observed. 

Lk— Misconduct  or  Jubt— Attidavit  or  Juror— MuHnssscNTATioN 
Afl  TO  PuNiBHMBKT  roR  Marblaugiiter. — An  affidavit  of  a  juror 
cannot  be  received  to  impeach  the  verdict  by  setting  forth  a  mis- 
representation made  by  a  juror  as  to  the  limit  of  punishment  which 
could  be  inflicted  for  manslaughter,  by  which  many  jurors  were  in* 
duoed  to  agree  upon  a  verdict  of  guilty  of  thnt  offense. 

Id.— Kkwlt  I>K8oovSBia>  Evuxbucb— I>iliobhce.— A  new  trial  cannot  be 
granted  for  newly  discovered  evidence  which  is  of  slight  import- 
ance, and  in  respect  to  which  no  diligence  was  shown  in  seeking  to 
discover  it  before  the  trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County  and  from  an  order  denying  a  new  trial. 
Frank  F.  Oster,  Judge. 

The  facte  are  stated  in  the  opinion  of  the  court 

Bledsoe  &  Bledsoe^  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore^  Jr., 
Deputy  Attorney  General,  for  Respondent. 

McFARLAND,  J. — The  defendant  was  accused  by  infor- 
mation of  the  crime  of  murder  alleged  to  have  been  com- 
mitted by  feloniously,  etc.,  killing  one  John  Larkin.  He 
was  convicted  of  manslaughter  and  appeals  from  the  judg- 
ment and  from  an  order  denying  the  motion  for  a  new 
trial. 

Appellant  contends  that  the  verdict  is  against  the  evi- 
dence, because  the  evidence  shows  that  the  homicide  was 
committed  in  justifiable  self-defense.  This  contention  can- 
not be  maintained.  The  circumstances  of  the  killing,  as 
detailed  by  the  appellant  himself  when  on  the  witness  stand, 
tended,  no  doubt,  to  a  considerable  degree  to  show  that  the 
appellant  killed  the  deceased  in  necessary  self-defense;  and 
it  is  contended  that  as  the  appellant  was  the  only  eye-witness 
of  the  killing  other  th&n  the  deceased,  and  as  it  was  uncon- 
tradicted by  any  other  witness^  and  was  not  inconsistent 
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with  the  other  facts  proven,  therefore  it  is  to  be  taken  as 
true.  But  one  Spikes,  a  witness  for  the  prosecution,  testi- 
fied that  he  saw  the  killing,  and  that  the  occurrences  con- 
nected with  it  were  different  in  some  important  respects  from 
those  testified  to  by  appellant.  Appellant  contends  that  the 
testimony  of  Spikes  was  ^'so  manifestly  corrupt  and  false 
as  to  forbid  its  consideration  for  any  purpose,  except  in  aid 
of  defendant's  vindication."  This  position^  however,  is  not 
tenable.  Although  none  of  the  other  witnesses  who  came 
upon  the  scene  immediately  after  the  fatal  shot  was  heard 
saw  the  witness  Spikes  there,  still  there  was  nothing  in  the 
evidence  to  preclude  the  jury  from  believing  that  he  was 
there.  It  certainly  could  not  be  said,  as  a  matter  of  law, 
that  the  jury  should  not  have  considered  the  testimony  of 
Spikes.  Of  course,  it  does  not  appear  how  much,  if  any, 
weight  the  jury  gave  to  his  testimony.  The  jury  was  not 
bound  to  receive  the  testimony  of  the  appellant  as  absolutely 
true,  nor,  if  they  believed  the  testimony  of  the  appellant, 
can  it  be  truly  said  that,  taking  his  testimony  together  with 
the  general  facts  proven,  the  jury  were  not  warranted  in 
finding  that  the  homicide  was  not  committed  in  necessary 
self-defense. 

Appellant  contends  that  the  court  erred  in  not  striking 
out  a  certain  expression  used  by  the  witness  Spikes.  The 
point  arose  in  this  way:  The  witness  had  been  asked  to 
described  the  manner  of  deceased  toward  the  defendant,  and 
the  witness  testified  as  follows:  ''He  was  kind  of  waving 
one  hand  out  that  way,  talking,  and  he  had  one  hand  down 
this  way.  He  was  kind  of  waving,  that  way.  He  was 
drunk  and  staggering  and  he  had  this  one  down.  I  presume 
it  was  on  his  pants.  I  couldn't  tell.  Mr.  Bledsoe:  We  don't 
want  your  presumptions.  State  what  you  saw.  We  move  to 
strike  out  what  the  witness  says  a(tout  presuming.  The 
Court:  What  do  you  mean  by  saying  you  presume?  That 
you  are  merely  guessing  at  it,  or  that  it  was  your  best  in- 
formation? Witness:  That  was  my  best  information." 
There  was  no  error  in  this;  while  a  witness  can  testify  only 
to  facts  which  are  within  his  knowledge,  he  is  not  required 
to  testify  with  that  certainty  which  excludes  all  doubt  from 
his  mind.  The  word  "presume"  as  used  by  the  witness  was 
nothing  more  than  a  statement  of  his  best  recollection. 
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Appellant  contends  that  the  judgment  should  be  reversed 
on  account  of  the  alleged  misconduct  of  the  jury  by  which 
fhey  were  prevented  from  giving  the  case  a  fair  and  due 
consideration.  This  misconduct  is  based  upon  the  fact, 
which  appellant  sought  to  show  by  an  affidavit  of  one  of 
the  jurors,  that  while  the  jury  were  in  consultation  over 
the  case  a  statement  was  made  by  one  of  them  that  a  verdict 
of  manslaughter  could  only  be  followed  by  the  punishment 
of  imprisonment  in  the  county  jail  for  six  months,  and  that 
such  statement  induced  a  large  number  of  the  jurors  who 
had  been  voting  for  an  aojuittal  to  agree  to  a  verdict  of 
manslaughter.  This  contention  cannot  be  maintained;  for 
it  has  been  definitely  settled  that  the  affidavit  of  a  juror 
cannot  be  received  to  impeach  the  verdict  except  where  it 
is  the  result  of  a  resort  to  the  determination  of  chance.  (See 
People  V.  AzoQ,  105  Cal.  632,  and  cases  there  cited.) 

The  contention  that  a  new  trial  should  be  granted  on  ac- 
count of  newly  discovered  evidence  is  without  merit;  there 
was  no  diligence  shown  in  discovering  the  testimony  before 
the  trial,  and  the  alleged  newly  discovered  evidence  was  of 
little  importance,  even  if  it  chould  be  held  admissible.  No 
other  erroiB  are  relied  on  for  a  reversal. 

Appellant's  counsel  argues  very  strongly  that  the  jury 
should  have  rendered  a  verdict  of  acquittal,  and  that,  con- 
sidering the  great  age  and  physical  condition  of  appellant 
and  the  conduct  of  the  deceased,  it  should  have  been  found 
that  he  committed  the  homicide  in  necessary  self-defense. 
This  argument  has  considerable  support  in  the  general  facts 
of  the  case.  In  cases  of  this  kind  juries,  no  doubt,  some- 
times attach  too  much  importance  to  the  mere  fact  of  the 
homicide,  and  convictions  sometimes  follow  where  the  plea 
of  self-defense  should  have  been  sustained.  But  the  decisions 
in  such  cases  rest  with  juries;  and  where  in  such  a  case  the 
trial  judge  who  has  heard  all  the  evidence  declines  to  grant 
a  new  trial  it  cannot  be  granted  here,  where  as  in  the  case 
at  bar  the  testimony  is  fairly  and  substantially  conflicting. 

The  judgment  and  order  appealed  from  are  affirmed. 

Henshafw,  J.,  and  Beatty,  J.,  concurred. 
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[Grim.  No.  578.    In  Bank.— December  80,  1899.] 

THE  PEOPLE,  Respondent,  v.  DORA  FUHRIG,  Appel- 
lant. 

Gbiminal  Law — ^Abortion — Evidence — ^Dtino  Dbclasations — ^Bbuev 
OF  Impending  Death  not  Shown. — Dying  declarations  in  refer- 
ence to  the  conuniasion  of  the  crime  of  abortion,  leading  to  the 
death  of  the  declarant,  are  not  admissible  against  a  defendant 
charged  with  the  abortion,  where  the  circumstances  surrounding  the 
declarations,  the  condition  of  the  declarant^  and  the  testimony 
of  the  attending  physician  render  it  doubtful  whether  the  de< 
clarant  believed  tliat  the  hand  of  death  was  laid  upon  her,  and 
her  conduct  in  failing  to  make  any  preparations  for  death  seemed 
to  indicate  the  contrary.  Dying  declarations  are  not  admissible 
if  the  declarant  had  the  slightest  hope  of  recoyery,  and  if  it  is 
not  plainly  manifest  that  they  were  made  under  a  belief  of  im- 
pending death. 

Id. — ^Introduction  Written  by  Stenoorapher  Without  Request — 
Bathioation  not  Distinctly  Shown. — An  introductory  statement 
dedaring  a  knowledge  of  impending  death,  written  by  the  stenog- 
rapher who  took  the  eyidence,  without  a  preyious  statement  of  such 
knowledge  by  the  declarant,  or  a  request  that  it  be  written,  is 
not  shown  to  be  distinctly  ratified  by  a  mere  general  assent  to  a 
long  document  embodying  the  statement  after  a  single  reading  of  it 
as  a  whole  by  the  stenographer,  and  the  signing  of  it  by  the  declar- 
ant, especially  where  the  circumstances  are  such  as  to  indicate 
that  a  belief  of  impending  death  was  not  then  manifestly  in  ine 
mind  of  the  declarant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    Carroll  Cook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Robert  Ferral,  for  Appellant. 

To  sustain  the  admissibility  of  dying  declarations  there 
must  appear  to  be  a  settled,  hopeless  belief  and  expectation 
of  impending  death.  (Rex  v.  Peel,  2  Fost.  &  P.  21 ;  6  Am.  & 
Eng.  Ency.  of  Law,  105,  114,  115;  People  v.  Hodgdon,  55 
Cal.  72;  36  Am.  Rep.  30;  People  v.  Taylor,  59  Cal.  640; 
Regina  v.  Spilsbury,  7  Car.  &  P.  187;  Erringion's  Case,  2 
Lew.  148.) 

Tirey  L.  Ford,  Attorney  General,  and  A,  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 
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The  belief  of  impending  death  appeals  from  the  signed 
statement,  bat  mi^t  be  shown  in  any  manner.  (1  Greoi- 
leaf  <m  Evidence,  sec  158;  People  v.  Sanchex,  24  Cal.  17; 
People  ir.  Bemmeriy,  87  CaL  118.)  It  was  the  province  of 
the  trial  judge  to  detennine  the  admissibility  of  the  declara- 
tions. (1  Bishop's  New  Criminal  Procedure,  sec  1212 ;  Peo- 
pU  «.  Smtih,  104  N.  Y.  498;  5S  Am.  Rep.  547;  Kehoe  v. 
CtmomnweaUh,  85  Pa.  St.  127 ;  People  v.  OUnn,  10  Cal.  32 ; 
Greenleaf  on  Evidence,  sec.  160.) 

GAROUTTE,  J.— Defendant,  having  been  convicted  of 
the  crime  of  abortion,  appeals  from  the  judgment  and  order 
denying  her  motion  for  a  new  trial. 

The  most  important  testimony  in  the  case  bearing  upon 
defendant's  guilt  consists  of  a  so-called  dying  declaration 
of  the  deceased.  The  conclusion  the  court  has  arrived  at 
as  to  the  admissibility^  of  this  declaration  demands  a  new 
trial  of  the  defendant.  This  declaration  was  in  writnng 
and  signed  by  the  deceased.    It  began  as  follows : 

"Knowing  I  am  about  to  die,  I  hereby  make  this  my 
last  statement  and  declare  the  same  to  be  the  truth  and  the 
whole  truth,  so  help  me  God."  This  statement  was  made 
in  ihe  following  manner,  as  disclosed  by  the  testimony  of 
O.  H.  Heynemann.    He  testifies  as  follows: 

''My  name  is  Otto  H.  Heynemann;  am  stenographer  to 
the  chief  of  police  of  this  city;  held  that  position  all  of 
December  last;  still  hold  that  position;  have  seen  Dr.  Perry; 
accompanied  Detective  Cody  to  the  house  of  Mrs.  Walmsley, 
at  418  Laguna  street,  in  this  city ;  got  there  between  10  and 
11  o'clock  in  the  morning;  saw  Mrs.  Walmsley,  the  de- 
ceased, there;  recognize  that  document;  outside  of  the  sig- 
natures the  handwriting  in  it  is  mine;  the  statement  therein, 
except  the  formal  part — the  first  line — ^was  made  by 
the  deceased,  Mrs.  Walmsley ;  Detective  Cody,  Dr.  Perry,  a 
lady,  and  myself  were  present;  Mre.  Walmsley  was  in  bed, 
sick;  prior  to  making  her  statement  Dr.  Perry  told  her 
that  she  would  probably  die,  and  to  make  a  statement  and 
tell  the  truth;  noticed  her  appearance."  He  further  testi- 
fied that  at  this  time  "she  looked  to  be  very  emaciated.  She 
seemed  to  be  in  a  very  weak  state.  She  made  this  state- 
ment immediately  after  the  doctor  told  her  she  would  prob- 
ably die."    The  witness  continued:  "I  wrote  down  the  state- 
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ment  she  made  immediately  after  the  doctor  told  her  she 
would  probably  die;  the  language  she  used  commenoeB  on 
page  2 ;  she  used  none  of  the  language  on  page  1 ;  the  balance 
of  the  statement  contains  her  language;  her  language  begins 
with  'My  name  is';  I  read  the  whole  of  the  statement  to  her, 
including  the  first  page — the  entire  statement  to  its  dose, 
and  before  she  signed  it  she  said  that  it  was  all  right;  and 
she  signed  it;  she  said  it  was  all  right;  afterward  Dr.  Perry, 
Mr.  Cody,  and  myself  signed  it;  from  the  second  page  to  the 
close  of  the  statement  contain  the  exact  words  she  used;  she 
appeared  to  be  mentally  all  right."  The  language  which 
the  witness  says  the  deceased  did  not  use,  but  which  he 
inserted  in  the  statement,  is  the  language  which  we  have 
heretofore  quoted  from  the  statement.  The  cause  of  the 
woman's  death  was  peritonitis,  and  she  died  the  day  suc- 
ceeding the  time  of  the  making  of  the  statement.  The  fore- 
going evidence  in  substance  contains  everything  tending  to 
show  the  condition  of  the  woman's  mind  at  the  time  she 
made  the  statement. 

We  find  the  following  definition  of  dying  declarations  in 
the  American  and  English  Encyclopedia  of  Law,  volume  6, 
page  105:  "Dying  declarations  are  statements  of  material 
facts  concerning  the  cause  and  circumstances  of  homicide, 
made  by  the  victim  under  the  solemn  belief  of  impending 
death,  the  effect  of  which  on  the  mind  is  regarded  as  equiva- 
lent to  the  sanctity  of  an  oath."  In  the  case  of  People  v. 
Hodgdon,  55  Cal.  -72,  this  court  said:  "Dying  declarations 
are  not  admissible  in  evidence  if  the  declarant  had  the 
slightest  hope  of  recovery,  although  he  dies  within  an  hour 
afterward."  Indeed,  there  is  no  controversy  here  as  to  the 
law.  The  difficulty  arises  when  a  given  state  of  facts  is 
tested  in  the  measure  furnished  by  the  law.  Yet,  in  this 
case,  there  is  no  serious  difficulty  furnished  in  making  the 
test.  We  have  found  no  case  in  the  text-books  or  decisions 
of  courts  where  hearsay  statements  have  been  admitted  be- 
fore the  jury  under  the  guise  of  dying  declarations  upon  evi- 
dence so  meager  as  that  disclosed  in  this  record.  Let  us 
pause  a  moment  to  look  at  the  facts,  at  the  same  time  bear- 
ing in  mind  that  the  all-important  question  is,  'Did  this 
woman  at  the  time  she  made  this  statement  firmly  believe 
that  her  death  was  then  impending?    In  other  words,  did 
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she  believe  at  the  time  that  she  was  about  to  die?    We  lay 
aside  as  unimportant  the  facts  that  she  was  emaciated  and 
in  a  weak  state.     Hardly  to  the  slightest  degree  do  these 
circumstances  tend  to  prove  the  issue.    They  might  be  quite 
material  in  some  cases,  but  we  do  not  appreciate  their  im- 
portance here.     Neither  do  we  attach  any  weight  to  the 
statement  of  the  doctor  to  her  that  she  "would  probably  die." 
The  usual  and  ordinary  effect  of  such  a  statement  by  a 
doctor  to  a  patient  would  be  to  infuse  in  his  mind  a  hope, 
a  possibility  at  least,  of  recovery.    Such  a  statement  would 
naturally  indicate  that  the  doctor  himself  still  had  some 
hopes  of  the  patient's  recovery.     Laying  this  statement 
aside,  we  then  have  nothing  left  save  the  declaration  found 
in  the  written  statement  as  follows :    ''Knowing  I  am  about 
to  die  I  hereby  make  this  last  statement,  and  declare."  This 
excerpt  from  the  writing  must  form  the  foundation  upon 
which  to  rest  the  admissibility  of  the  dying  declaration  or 
a  foundation  is  lacking.    Yet  the  difficulty  at  once  presents 
itself  that  this  statement  was  a  declaration  made  by  the 
stenographer,  and  not  by  the  woman.     The  condition^ of 
the  mind  when  a  purported  dying  declaration  is  made  may 
be  determined  by  the  acts  or  the  language  of  the  party. 
These  acts  and  this  language  may  unite  in  tending  to  show 
one  condition  of  mind,  or  they  may  each  point  to  a  differ- 
ent condition  of  mind,  and  when  they  are  inconsistent  with 
the  conduct  of  the  patient  may  indutiably  overthrow  any 
conclusion  based  upon  his  language,  and  the  reverse  may 
be  equally  true.    So  it  is  not  in  every  case  of  a  statement 
by  the  patient  that  he  believes  himself  about  to  die  that  a 
sufficient  foundation  for  the  admission  of  his  declarations 
is  created.    But,  as  suggested,  we  have  not  even  that  here. 
A  statement  consisting  of*  one  hundred  and  eighty-four 
words  is  read  to  this  dying  woman  without  break  or  inter- 
ruption.    At  the  conclusion  of  the  reading  she  stated  it 
was  all  right  and  signed  it.     It  therefore  results  from  the 
foregoing  that  the  entire  basis  for  the  admission  of  these 
declarations  rests  upon  a  ratification  by  the  unfortunate 
woman  of  the  stenographer's  statement  to  the  effect  that 
she  knew  that  she  was  about  to  die.    And  this  ratification 
of  the  statement  is  found  in  a  general  assent  to  the  correct- 
ness of  the  entire  contents  of  quite  a  long  written  document. 
To  sustain  the  people  in  their  contention  upon  this  point 
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would  be  going  beyond  sound  legal  principles.  If  the  par- 
ticular statement  of  the  stenographer  had  been  separately 
and  directly  called  to  the  attention  of  the  woman,  and  she 
had  understandingly  and  unconditionally  declared  such 
statement  to  be  the  truth,  the  question  here  presented  would 
be  different.  Certainly,  a  much  stronger  showing  would 
then  be  made.  But  we  have  no  such  case,  and  the  showing 
made  is  entirely  too  weak. 

We  are  more  fully  impressed  with  the  soundness  of  this 
conclusion  when  we  find  the  physician  who  had  paid  her 
several  professional  visits,  and  who  was  present  when  the 
purported  dying  statement  was  made,  in  answer  to  the  ques- 
tion put  by  the  district  attorney,  "Could  you  tell,  Doctor, 
from  her  statement  [referring  to  the  statement  here  under 
consideration]  and  manner,  whether  or  not  Mrs.  Walmsley 
appeared  to  appreciate  the  fact  that  she  was  in  a  dying  con- 
dition?" saying:  "Not  positively,  I  could  not."  If  the  at- 
tending physician,  who  knew  all  about  the  woman's  condi- 
tion, who  had  told  her  that  she  would  probably  die,  who 
was  in  possession  of  all  the  evidence  that  was  before  the 
reporter  when  he  made  the  statement,  and  which  was  before 
the  court  upon  this  trial,  and  who  was  present  when  the  state- 
ment was  made,  was  unable  to  make  a  positive  declaration 
that  the  woman  thought  she  was  about  to  die,  then  surely 
her  belief  of  impending  death  was  not  plainly  manifest.  In 
addition  to  all  this  she  made  no  preparation  whatever  for 
death,  gave  no  direction  as  to  her  effects,  offered  no  sug- 
gestion as  to  a  final  parting  with  her  friends  and  relatives, 
said  nothing  and  did  nothing  to  indicate  that  the  hand  of 
death  was  laid  upon  her.  Yet  all  this  time  she  was  fully 
conscious,  her  mind  was  clear,  she  could  talk  and  use  her 
hands. 

The  trial  court  justified  its  ruling  in  admitting  this  state- 
ment as  a  dying  declaration  upon  the  authority  of  People  r. 
Bemmerly,  ^7  Cal.  117,  but  upon  a  careful  consideration  of 
that  case,  the  court  finds  nothing  there  furnishing  author- 
ity for  the  ruling  here  made.  In  that  case  it  is  said:  "Aliunde 
the  written  declaration  there  is  suflBcient  evidence  that  it  waa 
made  under  a  sense  of  imp^r.ding  death."  Ajrain  it  is  said: 
"Whether  the  statement  alone  would  be  suTicient  to  satisfy 
the  rule  that  the  declaration  must  be  made  under  a  sense  of 
impending  death  need  not  be  decided  in  this  case,  as  there 
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was  other  evidence  that  it  was  so  made."  We  also  find  a 
broad  chasm  dividing  the  two  cases  in  their  facts  in  this :  In 
the  Bemmerly  case  the  party  writing  the  dying  declaration 
of  the  wounded  man  placed  nothing  therein  except  what  had 
been  in  substance  stated  to  him.  In  the  case  at  bar,  the 
writer  of  the  declaration  bodily  placed  declarations  of  mat- 
ter therein  which  had  never  even  been  suggested  by  the 
unfortunate  woman.  Again,  in  the  Bemmerly  case  the 
statement  after  being  written  was  read  to  the  wounded  man 
a  single  sentence  at  a  time,  and  then  indorsed  by  him  as 
true,  sentence  by  sentence.  Thud  every  separate  sentence 
was  brought  directly  home  to  his  mind.  In  the  case  at  bar 
the  statement  was  read  to  the  woman  in  bulk,  and  only  in- 
dorsed by  her  in  the  same  way.  From  what  has  been  said 
the  great  difference  in  the  facts  of  the  two  cases  is  readily 
perceptible. 

For  the  foregoing  reasons  the  judgment  and  order  are 
reversed  and  the  cause  remanded  for  a  new  trial. 

Temple,  J.,  McFarland,  J.,  Harrison,  J.,  Van  Dyke,  J., 
Henshaw,  J.,  and  Beatty,  C.  J.,  concurred. 


[S.  F.  No.  1262.    In  Bank.— December  30,  1809.] 

SOUTHERN  CALIFORNIA  RAILWAY  COMPANY,  Pe- 
titioner, V.  SUPERIOR  COURT  OF  SAN  DIEGO 
COUNTY,  Respondent. 

Writ  or  Revibw — ^Aabalable  Obders. — A  writ  of  review  cannot  be 
allowed  for  the  purpose  of  annulling  orders  from  which  an  appeal 
may  be  taken. 

Id. — Ordebs  AiTEB  Judgment — ^Action  Intolving  Real  Estate — Ob* 

DEBS  StBIKINO  OUT  STAY  BOND  AND  DIRECTING  PAYMENT  OF  SmALL 

Judgment. — In  an  action  involving  the  title  of  possession  of  real 
estate,  transferred  from  the  justice's  court  to  the  superior  court, 
this  court  has  appellate  jurisdiction;  and  orders  made  after  judg- 
ment therein  in  the  superior  court,  striking  out  an  undertaking 
to  stay  execution  pending  an  appeal  to  this  court,  and  directing 
the  sheriff  to  pay  moneys  collected  under  the  execution  to  the 
plaintiff  in  satisfaction  of  the  judgment  in  a  sum  less  than  three 
hundred  dollars,  are  appealable,  and  cannot  be  annulled  upon  writ 
of  review. 

CXXVII.  Cal.— 27 
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Id. — ^Amount  Involved  in  Appealable  Ordebs  Imhatebtal. — ^All  spe- 
cial orders  made  after  final  judgment  in  the  sa^rior  court  are 
made  appealable,  without  reference  to  any  amount  in  value  that  may 
be  involved  in  the  order.  The  order  striking  out  the  stay  bond 
being  unquestionably  appealable,  the  order  directing  the  payment 
of  the  money  to  the  plaintiff  is  a  mere  incident  thereto,  and  is 
proper  if  the  former  order  is  sustained;  but  both  orders  are  ap- 
pealable by  the  express  language  of  the  code. 

Id. — ^Dismissal  of  Writ  or  Review. — ^A  writ  of  review  to  annul  appeal- 
able orders  must  be  dismissed. 

PETITION  in  Supreme  Court  for  writ  of  review  to  annul 
orders  of  the  Superior  Court  of  San  Diego  County.  J.  W. 
Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  N.  Sterry,  and  Henry  J.  Stevens,  for  Petitioner. 

VAN  DYKE,  J.— In  an  action  by  Amelia  B.  Baker  and 
husband  against  the  Southern  California  Railway  Company, 
petitioner  herein,  tried  in  the  superior  court  of  San  Diego 
county,  plaintiffs  recovered  judgment,  from  which  judgment 
and  an  order  denying  a  new  trial  the  petitioner,  as  defend- 
ant therein,  appealed  on  October  9,  1897,  and  on  October 
21st  said  defendant  filed  an  undertaking  on  appeal,  which, 
by  reason  of  certain  defects,  was  insufficient  to  stay  execu- 
tion of  the  judgment.  Prior  to  the  filing  of  said  undertaking 
execution  was  issued  on  the  judgment  and  notice  of  garnish- 
ment served  upon  the  First  National  Bank  of  San  Diego.  On 
October  22,  1897,  upon  notice  served,  the  judge  of  the  su- 
perior court  ordered  the  garnishee  to  pay  to  the  sheriff  an 
amount  of  money  sufficient  to  satisfy  the  judgment,  being 
about  one  hundred  and  fifty  dollars;  but  before  any  pay- 
ment was  made  under  said  order  the  defendant  therein,  pe- 
titioner here,  ffied  another  bond,  sufficient  in  form  to  stay  the 
execution  of  the  judgment.  Thereafter,  upon  motion  of 
plaintiff's  attorney  in  said  action,  the  court  made  au  order 
striking  said  last  undertaking  from  the  ffies  of  I  he  court,  and 
directing  the  sheriff  to  turn  over  the  money  received  by  him 
under  such  garnishment  to  the  plaintiffs.  The  defendant  in 
said  action  seeks  under  writ  of  review  issued  herein  to  have 
these  orders  annulled. 
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Respondent  urges  the  dismissal  of  this  proceeding  on  the 
ground  that  certiorari  or  review  .is  not  the  proper  remedy, 
inasmuch  as  the  writ  of  review  cannot  issue  where  there  is 
an  appeal,  and  that  the  orders  complained  of,  being  special 
orders  after  final  judgment,  an  appeal  lies  therefrom.  (Code 
Civ.  Proc,  sees.  939-1068.)  This  contention  is  practically 
conceded  on  the  part  of  the  petitioner,  provided  the  case  of 
Harron  v.  Ilarron,  123  Cal.  508,  decided  since  this  proceed- 
ing has  been  pending,  is  to  apply  in  this  case;  but  it  is 
claimed  by  petitioner  that  at  the  time  of  filing  the  petition 
here,  and  up  to  the  decision  of  Harron  v,  Harron,  supra,  it 
has  been  uniformly  held  by  this  court  that  an  appeal  would 
not  lie  in  a  case  like  this,  and  that  therefore  the  old  rule 
should  govern. 

The  following  cases  are  referred  to  in  support  of  petition- 
er's contention :  Oullahan  v.  Morrissey,  73  Cal.  297 ;  Langan 
V.  Langan,  83  Cal.  618;  86  Cal.  132;  Sellick  v.  De  Carlow, 
95  Cal.  644;  Fairbanks  v.  Lampkin,  99  Cal.  429;  Perry  v. 
Quackenbush,  105  Cal.  299;  Foley  v.  California  Horseshoe 
Co.,  115  Cal.  184;  56  Am.  St.  Rep.  87. 

Oullahan  v.  Morrissey,  supra,  was  an  appeal  from  a  judg- 
ment of  the  superior  court,  and  the  court  says :  "The  plaintiff 
having  consented  to  the  entry  of  the  judgment  against  him- 
self cannot  appeal  from  it,  or,  if  he  can,  can  be  heard  only 
as  to  that  portion  as  to  which  he  did  not  consent.  That,  in 
this  case,  is  at  the  most  the  demand  for  costs,  which,  being 
less  than  three  hundred  dollars,  does  not  give  this  court 
jurisdiction."  Langan  v.  Langan  supra,  was  an  appeal  from 
an  order,  pendente  lite,  directing  the  defendant  to  pay  plain- 
tiff twenty-five  dollars  per  month  alimony,  and  another  order 
to  pay  one  hundred  and  fifty  dollars  counsel  fees,  which  ap- 
peals were  dismissed,  as  stated  by  the  court,  "because  the 
amount  in  dispute  is  too  small  to  give  the  court  jurisdiction." 
The  second  appeal  in  the  same  case,  in  86  California,  was 
also  for  temporary  alimony  and  counsel  fees  entered  before 
judgment.  Sellick  v.  De  Carlow,  supra,  was  an  appeal  from 
an  order  denying  motion  to  strike  out  plaintiff's  cost  bill, 
and  the  court.  Department  Two,  in  its  opinion  says:  "We 
deem  it  proper  to  say,  however,  for  future  guidance,  that  the 
question  whether  or  not  this  court  has  jurisdiction  of  an 
appeal  from  a  separate,  independent  order  made  after  final 
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judgment,  involving  money  only,  and  in  an  amount  less 
than  three  hundred  dollars,  must  be  considered  at  least  an 
open  question."  Fairbanks  v.  Lampkin,  supra,  was  also  an 
order  taxing  a  cost  bill,  the  amount  of  which  was  one  hun- 
dred and  seventy-one  dollars  and  twenty  cents,  and  the  court, 
Department  Two,  say :  "An  order  made  after  final  judgment 
is  a  separate,  independent  proceeding,  and  when  it  involves 
money  only,  and  the  amount  involved  is  less  than  three 
hundred  dollars,  this  court  has  no  jurisdiction,  under  the  con- 
stitution, of  an  appeal  from  such  order."  The  court,  after 
referring  to  former  decisions,  say.  "And,  assuming  the  ques- 
tion to  be  an  open  one,  we  are  satisfied  that  we  have  no 
jurisdiction  of  this  appeal."  This  is  the  first  instance  where 
it  is  clearly  held  that  in  an  order  made  after  final  judgment, 
even  in  a  separate,  independent  proceeding  involving  money 
only  in  an  amount  less  than  three  hundred  dollars,  an  appeal 
will  not  lie.  Perry  v.  Quackenhush,  supra,  was  an  appeal 
from  the  judgment  and  from  an  order  refusing  to  strike  out 
the  cost  bill.  After  considering  the  appeal  from  the  judg- 
ment. Commissioner  Temple,  who  wrote  the  opinion,  in  ref- 
erence to  the  appeal  from  the  order,  says  (on  the  authority 
of  Fairbanks  v.  Lampkin,  supra)  :  "The  mount  of  the  costs 
clcdmed  was  less  than  three  hundred  dollars;  this  court, 
therefore,  has  no  jurisdiction  to  hear  the  appeal."  Foley  v. 
California  Horseshoe  Company,  supra,  was  an  appeal  from  a 
judgment  and  order  denying  a  new  trial,  and  from  an  order 
denying  a  motion  to  set  aside  the  judgment  taxing  costs,  and 
the  separate  appeal  from  the  order  taxing  CQ^ts  was  dismissed 
on  the  authority  of  Fairbanks  v,  Lampkin,  supra. 

As  said  in  Harron  v.  Harron,  supra,  Fairbanks  "v.  Lamp- 
kin, supra,  was  decided  mainly  upon  the  authority  of  Lan- 
gan  v.  Langan,  supra,  and  was  based  upon  the  proposition 
that  the  amount  of  money  involved  in  the  appeal  was  deter- 
minative of  the  jurisdiction  of  this  court ;  but  the  appellate 
jurisdiction  of  this  court  inchides  all  appealable  orders  that 
may  be  taken  in  a  "case"  which  is  within  its  jurisdiction, 
and  it  follows  therefrom  that  the  amount  of  money  involved 
in  an  appealable  order  is  not  the  test  for  determining  its 
juiisdiction.  And  the  court  adds:  "The  correctness  of  the 
decision  in  Fairbanks  v,  Lampkin,  supra,  was,  moreover, 
never  brought  before  the  court  in  Bank,  and  as  It  establishes 


Dec.  1899.]  Southern  Cai.  Ry.  v.  Supebiob  Ot.      421 

no  rule  of  conduct  or  of  property  we  have  less  hesitation  in 
holding  that  to  the  extent  that  it  is  inconsistent  with  the 
views  here  presented  it  is  not  to  be  regarded  as  authority." 
The  oonsitution  confers  upon  this  court  appellate  jurisdic- 
tion, among  other  matters,  '4n  all  cases  at  law  which  involve 
the  title  or  possession  of  real  estate/'  and  this  without  regard 
to  the  money  value  involved.  The  action  of  Baker  v.  South- 
em  California  Ry.  Co.,  falls  under  this  branch  of  jurisdic- 
tion, as  was  determined  in  the  appeals  taken  from  the  judg- 
ment therein,  in  110  Cal.  455,  114  Cal.  501,  and  126  Cal. 
516.  Under  the  former  practice,  as  well  as  under  the  code, 
all  special  orders  made  after  final  judgment  are  made  ap- 
pealable without  reference  to  any  amount  in  value  that  may 
be  involved  in  the  order.  And  also  under  the  former  practice, 
as  well  as  under  the  code,  the  writ  of  certiorari  or  review 
would  not  lie  where  there  was  an  appeal.  Oilman  v.  Contra 
Costa  County,  8  Cal.  52,  68  Am.  Dec.  290,  was  an  appeal 
from  an  order  overruling  a  motion  to  quash  an  execution 
and  discharge  a  levy.  The  court  say:  "The  first  question 
presented  is  whether  an  appeal  will  lie  in  such  a  case.  The 
three  hundred  and  thirty-sixth  section  of  the  practice  act 
gives  an  appeal  from  'any  special  order  made  after  judg- 
ment' " ;  and,  after  defining  what  an  order  is  within  the 
meaning  of  the  law,  the  court  held  that  the  one  in  question 
was  appealable.  In  McCullough  v.  Clark,  41  Cal.  298,  the 
court  held  an  order  directing  the  application  of  certain  prop- 
erty in  proceedings  supplemental  to  execution  appealable.  In 
San  Jose  v.  Fulton,  45  Cal.  317,  an  order  refusing  to  vacate 
an  order  granting  a  writ  of  assistance  was  held  appealable. 
In  Livermore  v.  Campbell,  52  Cal.  75,  an  order  setting  aside 
the  judgment  on  the  ground  that  it  was  invalid  was  held 
appealable.  Grant  v.  Superior  Court,  106,  Cal.  324,  was  pro- 
hibition to  prevent  fixing  the  compensation  and  paying  a 
receiver  on  an  order  previously  made,  and  it  was  held  that 
the  writ  should  not  issue  "for  the  reason  that  the  petitioners 
have  a  plain,  speedy,  and  adequate  remedy  by  appeal.  Stod- 
dard V.  Superior  Court,  108  Cal.  303,  was  an  application  to 
this  court  for  a  writ  of  certiorari  or  review,  and  to  annul  an 
order  of  the  superior  court  granting  an  injunction  after 
judgment,  and  in  the  opinion  it  is  said:  "It  may  be 
readily  admitted  that  the  court  had  no  jurisdiction  to  make 
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the  order;  but  as  the  order  is  appealable  certiorari  will  not 
lie,  because  it  lies  only  whei*e  'there  is  no  appeal,'  "  (Citing 
Stuttmeister  v.  Superior  Court,  71  Cal.  322,  where  it  is  said: 
"The  writ  [certiorari\  will  not  lie  when  there  is  an  appeal 
from  the  action  complained  of ;  the  writ  is  not  given  in  lieu 
of  an  appeal,  but  only  to  review  errors  in  excess  of  jurisdic- 
tion, for  which  an  appeal  does  not  lie.'')  Proceeding  further, 
the  court  say:  "We  have  been  referred  to  no  case  in  which 
it  has  been  held  that  under  our  code  the  writ  of  certiorari  will 
lie  to  reverse  an  appealable  order.  That  the  appeal  does 
not  offer  a  plain,  speedy  and  adequate  reniedy  makes  no 
difference;  the  provision  of  the  statute  governs."  White  v. 
Superior  Court,  110  Cal.  54,  was  also  an  application  to  re- 
view and  prohibit  execution  of  an  order  of  the  superior 
court  requiring  a  receiver  to  sell  the  property  of  the  peti- 
tioner, and  the  court  say:  "It  is  very  clear  that  the  facts  do 
not  make  a  case  wherein  certiorari  may  be  availed  of*  That 
writ  will  lie  only  where  there  is  no  appeal  from  the  judg- 
ment or  order  complained  of.  (Citing  a  number  of  cases.) 

The  order  in  que^stion  is  a  special  order  made  after  final 
judgment,  and  as  such  it  is  made  the  subject  of  appeal  by  ex- 
press terms  of  the  statute." 

From  the  foregoing  it  will  be  seen  that  the  petitioner's  as- 
sumption that  the  decisions  of  this  court  prior  to  Harron  v. 
Harron,  supra,  held  that  orders  like  the  ones  in  question 
were  not  appealable,  and  that  certiorari  is  the  proper  remedji 
is  not  sustained. 

The  main  grievance  in  this  case  consists  in  striking  from 
the  files  the  undertaking  on  appeal,  for  the  stay  bond  being 
out  of  the  way  it  was  not  improper  on  the  part  of  the  court 
to  direct  the  application  of  the  money  in  the  hands  of  the 
sheriff  to  the  satisfaction  of  the  judgment;  in  other  words, 
that  order  was  a  mere  incident  of  the  former  proceeding.  But 
both  the  orders  are  special  orders  made  after  final  judgment, 
and  such  are  made  appealable  by  express  language  of  the 
code,  and  as  to  the  former,  which  involves  no  question  of 
money  value,  no  decision  of  this  court  can  be  found  in  which 
it  is  held  that  it  is  not  appealable. 

For  the  foregoing  reasons  the  writ  must  be  dismissed,  and 
it  M  so  ordered. 

Harrison,  J.,  Garoutte,  J.,  and  Temple,  J.,  concurred. 
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[Grim.  No.  653.    Department  One.— Jamiaiy  8,  1900.] 

THE  PEOPLE,  Respondent,  v.  GEORGE  M.  McINTYRE, 

Appellant. 

QffimfAT.  Law— Evidence— DEPOsmoif  Taken  on  Pbklimikart  Exam- 
nrAziON— Authentication. — The  authentication  of  the  deposition 
of  a  witness  given  on  the  preliminarj  examination  of  a  defendant 
aecnaed  of  a  felony,  by  a  certificate  of  the  stenographer  who  took 
the  testimony,  stating  that  it  is  "a  true  and  correct  transcript 
from  the  shorthand  notes  taken  by  me,  and  a  full  and  complete 
record  of  the  proceedings  had  and  testimony  given  in  the  above- 
entitled  case,"  though  careless  in  not  following  the  language  of  the 
statute,  is  in  substantial  compliance  therewith,  and  includes  in 
the  meaning  of  the  certificate  "a  correct  statement  of  such  testi- 
mony and  proceedings  in  the  case,"  as  required  by  section  869  of  the 
P«nal  Code. 

Id. — CoM^ABisoN  OF  Transcript  with  Shorthand  Notes — Variance 
Presumed  Harmless— Absence  op  Evidence. — A  discrepancy  be- 
tween the  shorthand  notes  and  the  transcript,  principally  in  the 
matter  of  punctuation,  causing  a  dispute  wlicihcr  tlio  prosecuting 
witness  had  said  that  he  went  to  bed  or  got  up  *'at  7  o*clock,"  is 
presumed  harmless,  in  the  absence  of  any  evidence  in  the  record 
upon  appeal  showing  the  materiality  of  the  variance.  If  the  va- 
riance was  in  fact  material,  the  defendant  should  have  embodied 
enough  of  the  evidence  in  the  record  to  show  its  materiality. 

III.— Appointment  of  Shorthand  Keporter  bt  Magistrate— Quaufi- 
oations — Construction  of  Code.— Section  869  of  the  Penal  Code, 
authorizing  the  magistrate  at  a  preliminary  examination  to  ap- 
point a  shorthand  reporter,  only  requires  that  he  be  competent  to 
do  the  work;  and  that  section  is  not  to  be  construed  as  requiring 
the  same  qualifications  prescribed  for  official  reporters  of  the 
superior  courts  in  chapter  III,  title  IV,  of  the  Code  of  Civil  Pro- 
cedure. 

Id.— Waiver  of  Objection  to  Competency  of  Appointee — Presump- 
tion— ^Immaterial  Question  at  Trial. — When  the  defendant  had 
an  attorney  present  at  the  preliminary  examination,  who  then  made 
no  objection  to  the  competency  of  the  shorthand  reporter  appointed 
by  the  magistrate,  objection  thereto  is  waived ;  and  it  must  be  pre- 
sumed at  the  trial  that  the  appointee  was  satisfactory  to  the  court 
and  to  the  defendant.  A  question  asked  of  the  reporter  at  the 
trial,  whether  a  committee  had  been  appointed  to  examine  him»  is 
properly  disallowed  as  immaterial. 

In.— Absence  of  Witness  from  State — Sufficienot  of  Showiho.— The 
testimony  of  the  officer  requested  to  serve  a  subpoena  for  a  prose- 
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cuting  witness,  to  the  effect  that,  after  following  every  clew  uf  in- 
quiry, he  was  informed  by  various  persons  acquainted  with  the 
witness  that  he  had  left  the  state,  and  that  it  could  not  be  told  when 
he  would  return,  though  it  was  said  by  one  person  that  he  waa 
liable  to  return  upon  business  at  any  time,  but  that,  after  further 
efforts  to  locate  the  witness,  the  officer  coald  not  find  him,  is  a 
sufficient  showing  to  justify  the  admission  in  evidence  of  the  depoei- 
tion  of  the  witness  taken  at  the  preliminary  examination. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  W.  Smith,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

THE  COURT.— Defendant  was  convicted  of  the  crime  of 

grand  larceny.  He  appeals  from  the  judgment  of  conviction 
and  from  the  order  denying  his  motion  for  a  new  trial. 

When  the  case  was  called  for  trial,  the  complaining  witness 
failing  to  appear,  the  district  attorney  was  permitted  to  read 
in  evidence,  against  defendant's  objection,  the  deposition  of 
said  witness  given  on  the  preliminary  examination  of  defend- 
ant in  the  police  court.  The  only  question  involved  in  this 
appeal  is  as  to  the  correctness  of  this  ruling. 

1.  It  is  objected  that  the  transcript  was  not  certified  as  re- 
quired by  law.  Section  869  of  the  Penal  Code  provides :  "The 
deposition  or  testimony  of  thewitness  must  be  authenticated  in 
the  following  form :  .  .  .  .  When  taken  down  in  shorthand, 
the  transcript  of  the  reporter  appointed  as  aforesaid,  when 
written  out  in  longhand  writing  and  certified  as  being  a  cor- 
rect statement  of  such  testimony  and  proceedings  in  the  case ; 
shall  be  prima  facie  a  correct  statement  of  such  testimony 
and  proceedings."  The  certificate  in  question  reads:  "I 
hereby  certify  the  foregoing  to  be  a  true  and  correct  transcript 
from  the  shorthand  notes  taken  by  me,  and  a  full  and  com- 
plete record  of  the  proceedings  had  and  testimony  given  in 
the  above-entitled  case." 
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While  the  stenographer  was  grossly  careless  in  not  con- 
salting  the  statute  when  formulating  his  certificate  to  the 
transcript  of  the  evidence,  still,  after  careful  consideration, 
the  court  has  arrived  at  the  conclusion  that  the  certificate  is 
made  in  substantial  compliance  with  the  form  demanded  by 
the  statute.  It  is  certified  that  the  transcript  contains  a  full 
and  complete  record  of  the  testimony  given  in  the  cause.  A 
complete  record  of  the  testimony  of  the  witness  may  fairly  be 
said  to  be  a  correct  statement  of  his  testimony. 

2.  When  the  deposition  of  the  witness  was  being  read,  the 
defendant  demanded  a  comparison  of  it  with  the  shorthand 
notes.  It  was  disclosed  that  the  deposition  was  not  a  correct 
transcript  of  the  reporter's  notes  in  several  particulars,  and  it 
was  objected  to  for  that  reason.  The  only  difference  between 
the  deposition  and  the  notes  of  apparent  significance  related 
to  what  occurred  at  the  hotel  where  the  prosecuting  witness 
had  testified  that  he  and  defendant  went  to  lodge  on  the  night 
the  larceny  is  alleged  to  have  taken  place.  The  two  went  to- 
gether to  this  hotel,  as  it  appears  by  the  deposition.  The  wit- 
ness was  asked  by  the  district  attorney  to  give  the  exact  text 
of  his  notes :  "The  Witness :  A.  Yes,  and  we  got  a  two-bed 
room  there,  and  I  went  to  my  bed,  and  at  7  o'clock  I  got  up 
in  the  morning  and  I  missed  my  money."  Counsel  for  defend- 
ant read  from  the  transci*ipt,  addressing  the  witness:  "Q.  I 
will  read  it  again,  and  I  read  the  punctuation :  ''Yes,  (com- 
ma), and  we  got  a  two-bed  room  (period).  And  I  went  to 
my  bed  at  7  o'clock  (period).  And  I  got  up  in  the  morning 
and  I  missed  my  money.'  Is  that  correct?  A.  That  is  not 
correct."  The  witness  was  asked  if  there  was  anything  in  his 
notes  that  he  (the  prosecuting  witness)  got  up  at  7  o'clock ;  to 
which  he  replied,  "No,  sir,"  The  dispute  seemed  to  be 
whether  the  witness  had  said  he  went  to  bed  at  7  o'clock,  or 
had  said  that  he  got  up  at  7  o'clock.  Defendant  contends  that 
the  fact  was  important  because  there  was  evidence  that  the 
defendant  left  the  room,  where  he  and  the  witness  were  sleep- 
ing, at  5  o'clock  in  the  morning.  The  evidence  is  not  before 
ut,  and  we  cannot  say  whether  the  variance  between  the 
shorthand  reporter's  notes  and  the  transcript  of  them  was 
material  to  defendant's  case.  Whether  the  fact  was  that  the 
prosecuting  witness  went  to  bed  at  7  o'clock  or  got  up  at  7 
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o'clock  may  have  been  entirely  immaterial,  and,  if  material, 
the  defendant  should  have  embodied  enough  of  the  evidence 
ill  the  record  to  show  its  materiality.  Injury  will  not  be  pre^ 
sumed  from  error  which  on  its  face  is  harmless. 

3.  Appellant  contends  that  the  deposition  was  not  taken  by 
a  reporter  appointed  according  to  law.  Section  869  of  the 
Penal  Code  provides  that  the  magistrate  before  whom  the  ex- 
amination is  had  ''may, order  the  testimony  and  pro- 
ceedings to  be  taken  down  in  shorthand,  ....  and  for  that 
purpose  he  may  appoint  a  shorthand  reporter."  It  is  claimed 
that  the  magistrate  may  not,  under  this  section,  appoint  ex^ 
cept  the  appointee  possesses  the  qualifications  prescribed  for 
official  reporters  of  superior  courts  by  chapter  III,  title  IV,  of 
the  Code  of  Civil  Procedure.  Stress  is  laid  upon  section  270 
of  that  code,  which  provides  that :  ''No  person  shall  be  ap- 
.p<.inted  to  the  position  of  official  reporter  of  any  court  in  this 
state,  except,"  etc.  Then  follow  the  prescribed  qualifications. 
This  chapter  relates  exclusively  to  the  official  reporter  of  supe- 
rior courts.  (Code  Civ.  Proc,  sees.  269  et  seq.)  Appellant 
would  read  these  sections  into  section  869  of  the  Penal  Code. 
We  can  find  nothing  in  the  provisions  of  the  two  codes  to  war- 
rant us  in  doing  so.  No  doubt  the  legislature  contemplated' 
that  the  official  reporter  referred  to  in  the  Code  of  Civil  Pro- 
cedure should  possess  certain  qualifications,  and  so  should  a 
shorthand  reporter  called  in  by  a  magistrate  be  competent  to 
do  the  work,  for  its  importance  is  even  greater  than  in  civil 
cases;  but  the  legislature  nowhere  in  section  869  has  inti- 
mated that  the  shorthand  reporter  there  mentioned  should  be 
an  official  reporter  of  some  superior  court,  or  that  he  should 
possess  the  qualifications  of  some  reporter.  FurthermQre,  it 
appears  that  the  defendant  had  an  attorney  present  at  the 
preliminary  examination  who  then  made  no  objection  to  the 
reporter  appointed  by  the  magistrate.  It  must  be  presumed 
that  he  was  satisfactory  to  tlie  court  and  to  the  accused,  and 
possessed  the  necessary  qualifications ;  and  when,  therefore,  at 
the  trial,  counsel  asked  the  reporter  (the  witness)  whether 
there  had  been  a  committee  appointed  to  examine  him,  the 
court  properly  refused  the  question  as  immaterial.  The  time 
to  test  his  qualifications  and  to  object  that  he  did  not  possess 
them  was  at  the  preliminary  examination. 
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4.  It  is  claimed  that  the  showing  was  insufficient  that  the 
witness  could  not  be  found  in  the  state.  The  officer  who 
served  the  subpoena  testified  that  he  went  to  the  hotel  where 
Berti^  the  prosecuting  witness,  stopped.  ''I  went  there  and 
inquired  of  the  proprietor,  who  told  me  that  Berti  was  not 
stopping  there,  that  he  had  left  and  gone  to  Montana.  Act- 
ing on  information  received,  I  went  to  a  saloon  near  by,  on* 
Montgomery  avenue,  kept  by  Mr.  Conti,  and  inquired  for 
Berti  and  got  the  same  reply;  that  he  had  gone  to  Montana." 
He  was  then  directed  to  inquire  of  a  fellow-countryman  who 
kept  a  razor  sharpening  place,  who  told  the  witness  that  he 
knew  Berti.  ^'I  asked  him  if  he  knew  when  Berti  would  be 
back  into  town  again ;  he  said  he  could  not  say,  that  Berti  had 
some  business  in  Sonoma  county  and  was  liable  to  come  at 
any  time."  He  also  testified  to  further  efforts  made  by  him 
which  resulted  in  a  failure  to  locate  the  witness.  The  evi- 
dence discloses  the  showing  to  be  sufficient. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 


[Sac  No.  603.    Department  One. — Jaunary  3,  1900.] 

In  the  Matter  of  the  Estate  of  BENJAMIN  E.  ATWOOD, 
Deceased.  ITUREA  ATWOOD  HICKS,  Appellant,  v. 
H.  B.  SANDERS,  Respondent. 

Estate  of  I>ecea8id  Persons — Pbopebtt  Less  than  FnrrEEN    Hun- 

DBED   DOLLABS — RIGHTS    OF   Wn>OW — REVOCATION    OF   LETTERS — No* 

TICK  TO  Creditors — ^Maxih. — ^A  widow,  who  is  administratrix  of  her 
deceased  husband,  cannot  have  her  letters  revoked  for  failing  to  give 
notice  to  creditors  for  more  than  two  months  after  her  appoint- 
ment, under  section  1511  of  the  Code  of  Civil  Procedure,  where 
both  her  petition  for  letters  and  the  return  of  the  inventory  and 
appraisement  show  that  the  entire  property  of  the  estate  is  of  less 
value  than  fifteen  hundred  dollarH.  In  such  ease  tlie  widow,  if  there 
are  no  children,  is  entitled  to  have  the  whole  estate  set  apart  to 
her  under  section  1469  of  the  same  code,  w^ithout  any  further  pro^ 
ceedings  in  the  administration;  and  no  notice  to  creditors  is  neces- 
sary. 
Id. — ^Petition  to  Revoke  Letters  by  Persons  not  Interested. — ^Tbe 
law  does  not  permit  persons  not  interested  to  invoke  the  machinery 
of  the  courts;  and  a  sister  and  niece  of  the  decedent,  who  can 
have  no  interest  in  an  estate  which  the  widow  is  entitled  to  have 
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set  apart  to  her,  cannot  authorize  a  person  not  interested  in  any 
manner  in  the  estate  to  file  a  petition  to  revoke  letters  of  admin- 
istration granted  to  the  widow. 

APPEAL  from  an  order  of  the  Superior  Court  of  Glenn 
County  removing  an  administratrix  and  appointing  an  ad- 
ministrator in  her  stead.    Frank  Moody,  Judge. 

The  facts  are  stated  in  the  opinion. 

Charles  L.  Donohoe,  for  Appellant. 

Seth  Millington,  for  Respondent. 

COOPER,  C. — Appeal  from  an  order  removing  appellant 
as  administratrix  and  appointing  respondent  as  administrator 
in  her  stead.  Deceased  died  December  7,  1894,  leaving  sur- 
viving him  his  wife,  Iturea  Atwood,  but  no  children. 

On  the  eighth  day  of  February,  1897,  the  superior  court, 
upon  proper  petition,  duly  made  an  order  appointing  the 
said  Iturea  Atwood  administratrix  of  the  estate  of  deceased^ 
and  she  therefore  qualified  and  letters  of  administration  were 
issued  to  her.  Thereafter  the  administratrix  procured  the 
appointment  of  appraisers,  and  on  the  twenty-third  day  of 
June,  1897,  an  inventory  and  appraisement  was  duly  re- 
turned and  filed,  which  showed  the  entire  estate  to  be  com-» 
munity  property  and  of  the  value  of  three  hundred  and 
ninety  dollars.  On  the  18th  of  October,  1897,  one  H.  B.  San- 
ders,  the  respondent  herein,  at  the  written  request  of  a  sister 
and  also  of  a  niece  of  deceased,  filed  a  petition  asking  to  have 
the  letters  of  administration  issued  to  said  Iturea  Atwood  re- 
voked solely  upon  the  ground  that  she  had  failed  and  neg- 
lected for  more  than  two  months  to  have  notice  to  creditors 
published  as  required  by  statute,  and  further  asking  that  peti- 
tioner Sanders  be  appointed  administrator  of  said  estate. 
This  petition  did  not  show  or  attempt  to  show  that  the  peti- 
tioner, or  anyone  whom  he  represented,  was  a  creditor  of  de- 
ceased; neither  did  it  show  that  the  said  property  was  not 
community  property.  It  stated  the  value  of  the  estate  to  be 
less  than  fifteen  hundred  dollars,  to  wit,  six  hundred  and  fifty 
dollars.  On  the  fourteenth  day  of  February,  1898,  before 
any  citation  had  been  ordered,  issued,  or  served  on  the  said 
petitioner,  the  said  administratrix  applied  to  the  court  for  an 
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order  directing  proper  publication  of  notice  to  creditors,  and 
the  court  then  and  there  refused  to  make  the  order.  There- 
after, the  respondent  asked  for  and  procured  a  citation,  upon 
his  petition,  directing  the  appellant  to  show  cause,  op  the 
eighteenth  day  of  April  why  her  letters  should  not  be  revoked 
and  respondent  appointed  administrator.  On  the  day  fixed 
in  the  citation  the  appellant  filed  her  answer  to  the  petition. 
1  he  court  proceeded  to  hear  the  evidence,  documentary  and 
otherwise,  but  the  record  does  not  show  the  date  the  said 
matter  was  heard.  It  does  appear,  however,  that  at  the  tim0 
of  the  hearing  the  notice  to  creditors  had  been  published,  be- 
cause the  record  shows  that  the  affidavit  of  the  publishers  of 
the  "Orland  New.s"  was  introduced  in  evid3nce,  which  showed 
that  the  notice  to  creditors  was  published  in  said  paper  in  its 
'weekly  issues  of  March  31,  April  7, 14,  and  21, 1898."  On 
June  6,  1898,  the  court,  after  the  publication  of  notice  to 
creditors  had  been  so  made  by  appellant,  made  an  order  revok- 
ing the  letters  of  appellant  and  directing  that  letters  of  ad- 
ministration issue  to  respondent.  This  order  was  made  with- 
out any  proof  that  respondent  had  posted  notices  or  given» 
any  notice  whatever  of  his  application,  except  that  given  by 
the  service  of  citation  upon  respondent.  As  we  think  the 
court  erred  in  revoking  the  letters  of  appellant,  and  as  no 
letters  could  issue  to  respondent  until  the  letters  of 
appellant  had  been  revoked,  it  is  not  necessary  here 
to  discuss  the  question  as  to  whether  letters  could  be  issued  to 
respondent  without  giving  the  usual  notice  of  his  application 
as  prescribed  by  statute.  The  court  below  evidently,  without 
considering  any  other  section  of  the  code,  regarded  sectionf 
1511  of  the  Code  of  Civil  Procedure  as  mandatory.  The  sec- 
tion reads:  "If  an  executor  or  administrator  neglects,  for 
two  months  after  his  appointment,  to  give  notice  to  creditors, 
as  prescribed  by  this  chapter,  the  court  must  revoke  his  letters 
and  appoint  some  other  person  in  his  stead,  equally  or  the 
next  in  order  entitled  to  the  appointment." 

We  think  the  section  should  be  read  and  construed  with 
section  1469  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  if,  upon  the  return  of  the  inventory  of  the  es- 
tate of  a  deceased  person,  it  shall  appear  therefrom  that  the 
value  of  the  whole  of  the  estate  does  not  exceed  the  sum  of 
fifteen  hundred  dollars,  the  court  shall,  after  giving  notice 
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and  upon  hearings  if  it  finds  the  value  of  the  estate  does  not 
exceed  fifteen  hundred  dollars,  "assign  to  the  widow  of  de- 
ceased, if  there  be  a  widow,  ....  the  whole  of  the  es- 
tate ....  and  there  must  be  no  further  proceedings 
in  the  administration  unless  further  estate  be  discovered.'' 
In  this  case  it  not  only  appears  from  the  inventory  but  from 
the  petition  upon  which  the  court  acted  that  the  estate  does 
not  exceed  fifteen  hundred  dollars.  The  widow  is,  therefore, 
entitled  to  the  whole  of  the  estate,  and  petitioners  have  no 
interest  whatever  in  it.  After  the  estate  is  set  apart  "there 
shall  be  no  further  proceedings  in  the  administration."  Evi- 
dently, notice  to  creditors  is  a  proceeding  in  the  adminis- 
tration, and  therefore  the  statute  is  express  that  such  notice 
must  not  be  given  after  the  estate  is  so  set  apart  to  the  widow. 
It  is  true  in  this  case  that  the  estate  had  not  been  so  set  apart, 
but  as  the  widow  was  and  is  entitled  to  have  it  set  apart, 
and  this  regardless  of  the  time  that  had  elapsed,  we  cannot 
see  any  possible  good  that  would  be  accomplished  by  pub- 
lishing notice  to  creditors.  The  law  does  not  require  vain 
things.  Neither  does  it  allow  parties  to  come  into  court 
and  put  the  machinery  of  the  law  in  motion  in  matters  in 
which  they  have  no  possible  interest. 

In  Estate  of  Palomares,  63  Cal.  402,  it  appeared  from 
the  inventory  that  the  whole  of  the  estate  did  not  exceed  fif- 
teen hundred  dollars.  After  notice,  as  directed  by  .the  stat- 
ute, and  on  the  twenty-eighth  day  of  February,  1882,  the 
court  set  apart  the  whole  of  the  property  for  the  support  of 
the  minor  children.  On  July  12,  1882,  one  Briswalter,  a 
creditor,  filed  a  petition  asking  that  the  order  of  February 
28th  be  set  aside  upon  the  ground,  among  others,  that  no 
notice  to  creditors  had  been  given  at  the  time  said  order 
was  made.  The  lower  court  denied  the  prayer  of  the  peti- 
tion and  this  court  affirmed  the  order.  In  the  opinion  it 
is  said :  "For  the  decision  of  this  appeal  it  is  necessary  only 
to  say  that  no  notice  to  general  creditors  was  required  to  be 
given.'' 

It  clearly  appears  in  this  case  that  the  widow  is  entitled 
to  all  the  estate.  There  is  no  necessity  for  further  adminis- 
tration. The  appointment  of  another  administrator  and  the 
publication  of  notice  to  creditors  could  have  no  possible  ef- 
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feet  exeept  to  diminish  and  help  to  eat  up  the  very  small 
pittance  left  to  the  widow  by  the  deceased.  It  could  not 
possibly  benefit  creditors.  Then  why  should  notice  be  given 
to  them?  The  cost  of  publication,  the  commissions  of  the 
administrator  and  the  fee  of  his  attorney  would  have  to  be 
paid  out  of  the  widow's  mite.  It  might  benefit  the  adminis- 
trator, his  attorney,  and  the  publisher  of  a  newspaper,  but  the 
object  of  the  law  is  to  protect  the  widow  and  minor  children 
and  not  to  pay  out  of  the  estate  useless  expenses  to  per- 
sons in  no  way  interested  in  the  estate  except  to  the  extent 
they  may  be  able  to  get  money  out  of  it 
The  order  should  be  reversed. 

HayneSy  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  reversed.  Garoutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 


[8.  F.  No.  1548.    Department  Two.— January  4,  1900.] 

BOSWELL  M.  BLYTHE,  Appellant,  v.  FLORENCE 
BLYTHE  HINCKLEY,  Respondent. 

AuDta— CoiVTBOL  AHD  iNHEBTTAifCE  or  Pbopebtt— Tbbatt. — ^The  quet- 
tion  as  to  the  rights  of  aliens  to  possess,  enjoy,  and  inherit  prop- 
erty in  the  United  States  is  a  proper  subject  matter  of  treaty;  and 
a  treaty  regulating  those  rights  must  control  all  state  legislation 
oontrary  thereto  as  the  supreme  law. 

Id. — ^PowEB  OF  State — Laws  not  in  Confuct  with  Treatt.— A  state 
has  the  primary  right  to  regulate  the  tenure  of  all  real  property 
within  its  limits,  and  may  allow  aliens  to  take,  hold,  and  dispose  of 
property,  real  and  personal,  within  tHe  state,  in  so  far  as  its  laws 
are  not  in  conflict  with  the  express  provisions  of  a  paramoimt 
treaty  of  the  United  States. 

Id. — Inheritable  Blood — Change  of  Common  Law. — ^A  state  may,  by 
express  law,  change  the  common-law  rule  that  an  alien  was  not  of 
inheritable  blood,  and  may  thereby  remove  the  disability  of  the 
alien  to  inherit,  if  there  is  no  paramount  law  to  the  contrary. 

Id.— CoNSTRUcnoN  of  Treaty  with  Great  Britain — Silence  as  to 
Ihhebitancb — ^Validitt  of  Code  Provision. — The  silence  of  the 
treaty  between  the  United  States  and  Great  Britain  upon  the  sub- 
ject matter  of  the  right  of  citizens  of  Great  Britain  to  inherit 
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property  within  the  United  States,  is  not  equivalent  to  a  denial  of 
that  right,  and  cannot  affect  the  power  of  a  state  to  confer  the 
right.  That  treat j  is  not  in  conflict  with  section  671  of  our  Ciyil 
Code,  allowing  aliens,  including  citizens  of  Great  Britain,  to  "take, 
hold,  and  dispose  of  property,  real  and  personal,  within  this  state." 

Id. — NoNBEfiiDENT  AuENB — OPEBATion  or  GoDB.— The  provisions  of  sec- 
tion 671  of  the  Civil  Code  are  not  made  to  operate  extraterrito- 
rially,  by  conferring  a  right  upon  nonresident  aliens  to  take  and 
hold  property  within  this  state.  That  section  merely  provides  a 
rule  with  respect  to  property  within  the  state,  and  confers  a  right 
to  be  enjoyed  within  its  jurisdiction. 

Id. — CoNSTBUCTioN  OF  STATE  CONSTITUTION. — Section  17  of  article  I  of 
the  state  constitution  is  merely  intended  to  secure  the  rights  of  for* 
eigners  of  the  classes  named,  and  does  not  operate  as  a  limitation 
upon  the  power  of  the  legislature  to  extend  similar  privileges  to 
other  foreigners  or  aliens. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  W.  &  E.  B.  HoUaday,  L.  D.  McKisick,  and  Jeflferson 
Chandler,  for  Appellant. 

The  treaty  making  power  is  denied  to  the  states  (U.  S. 
Const.,  art  1,  sec.  10),  and  the  treaty  making  power  of 
the  United  States  extends  to  th^  manner  in  which  property 
in  the  United  States  may  be  transferred,  devised,  or  inher- 
ited. {Geofroy  v.  Riggs,  133  U.  S.  266;  Head  Money  Cases, 
112  U.  S.  598;  Wunderle  v.  Wunderle,  144  111.  53,  54;  Peo- 
ple V.  Qerke,  5  Cal.  382.)  The  laws  of  California  cannot 
operate  extraterritorially  to  give  the  right  of  inheritance  to 
a  nonresident  alien.  {In  re  Ross,  140  U.  S.  453-64;  The 
Apollon,  9  Wheat.  370.)  A  treaty  of  the  United  Stat^ 
overrides  all  state  laws  upon  the  subject  of  inheritance  by 
aliens.  {Adams  v.  Akerlund,  168  111.  632;  Opel  v.  Shoup, 
100  Iowa,  407 ;  Hauenstein  v.  Lynham,  100  U.  S.  483 ;  Oeof- 
roy  V.  Riggs,  supra;  Ware  v.  Hylton,  3  Dall.  199 ;  Chirac  v. 
Chirac,  2  Wheat.  259;  Orr  v.  Hodgdon,  4  Wheat.  453;  Fair- 
fax V.  Hunter,  7  Cranch.  603 ;  People  v.  Oerke,  supra;  Fisher 
V.  Hamden,  1  Paine,  55;  Wunderle  v.  Wunderle,  supra.) 
The  treaty  making  power  of  the  federal  government  to  reg- 
ulate this  matter  is  exclusive ;  and  the  silence  of  a  treaty,  like 
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the  silence  of  a  law,  is  expressive  of  its  intention.  {United 
States  V,  Cruikshank,  92  U.  S.  550 ;  Prigg  v.  Pennsylvania, 
16  Pet.  618;  Holmes  v,  Jennison,  14  Pet.  569;  People  v. 
Curtis,  50  N.  Y.  326;  10  Am.  Rep.  483.)  Section  671  of 
the  Civil  Code  is  inconsistent  with  the  treaty  making  power, 
and  with  all  treaties  made  by  the  United  States  upon  that 
subject  matter.  That  section  being  unconstitutional  and 
void,  any  judgment  based  thereon  is  void.  {Ex  parte  Sie- 
bold,  100  U.  S.  376;  Ex  parte  Yarborough,  110  U.  S.  651; 
Reddy  v.  Tinkum,  60  Cal.  459.)  The  admission  of  non- 
resident aliens  to  our  shores,  and  their  permission  to  re- 
main here,  is  a  political  question  to  be  determined  by  the 
federal  government,  and  not  by  any  state.  {Chy  Lung  v. 
Freeman,  92  U.  S.  280;  Fong  Yue  Tong  v.  United  States, 
149  U.  S.  698.)  Foreign  British  subjects  residing  in  Eng- 
land are  given  no  power  by  treaty  or  by  the  federal  govern- 
ment to  inherit  property  in  this  country,  and  this  state 
cannot  confer  such  power  upon  a  non-resident  British  sub- 
ject. The  proceedings  in  the  state  court  in  the  matter  of 
the  heirship  of  Florence  Blythe,  a  nonresident  British  sub- 
ject at  the  time  of  descent  cast,  are  void,  and  are  subject  to 
collateral  attack.  (Van  Fleet's  Collateral  Attack,  sec.  514 ; 
Windsor  v.  McVeigh,  93  U.  S.  282,  283 ;  Hovey  v.  Elliott, 
167  U.  S.  409;  Scott  v,  McNeal,  154  U.  S.  34.) 

William  H.  H.  Hart,  Garber,  Boalt  &  Bishop,  W.  W. 
Foote,  and  Aylett  R.  Cotton,  for  Respondent. 

The  complaint  discloses  a  subject  matter  which  is  res 
adjudicata,  and  a  decree  in  rein,  which  binds  the  whole 
world.  {William  Hill  Co.  v.  Lawler,  116  Cal.  359;  Burris 
V.  Kennedy,  108  Cal.  331,  336;  State  v,  McOlynny  20  Cal. 
234;  81  Am.  Dec.  118.)  Section  671  of  the  Civil  Code  is  a 
valid  exercise  of  the  power  of  this  state  to  regulate  the 
tenure  of  property  situated  within  its  jurisdiction. 
{United  States  v.  Fox,  94  U.  S.  315-20;  Arndt  v.  Griggs,  134 
U.  S.  316-21 ;  Hutchinson  Inv,  Co.  v.  Caldwell,  152  U.  S. 
65-68 ;  Mager  v.  Grima,  8  How.  490,  493 ;  Frederickson  v. 
Louisiana,  23  How.  445 ;  Beard  v.  Rowan,  9  Pet.  301 ;  Han- 
rick  V.  Patrick,  119  U.  S.  156,  167-70;  Spratt  v.  Spratt,  1 
Pet.  343;  Hauenstein  v.  Lynham,  100  U.  S.  483,  484;  Geof- 
rey  v.  Riggs,  133  U.  S.  258,  267.)  Sections  671  and  672 
of  the  Civil  Code  do  not  assume  to  operate  extraterritorially, 
COCXVII  CUl.— 28 
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but  operate  merely  upon  the  tenure  of  property  situated 
within  the  state^  and  are  constitutional  and  void.  (State  v. 
Smith,  70  Cal.  153-55;  Lyons  v.  State,  67  Cal.  380;  State  v. 
Rogers,  13  Cal.  160.)  No  federal  question  was  involved  in 
the  Blythe  case.    (Blythe  v.  Hinckley,  167  U.  S.  746.) 

HENSHAW,  J. — The  purpose  of  this  action  was  to  re- 
cover from  defendant  certain  land  in  the  city  and  county 
of  San  Francisco.  Plaintiff  claims  as  an  heir  at  law  of 
Thomas  H.  Blythe,  deceased.  Without  setting  forth  in  de- 
tail the  matters  charged,  it  will  be  sufficient  to  say  that  the 
complaint  pleads  the  proceedings  and  the  judgments  of  the 
superior  and  supreme  courts  of  this  state,  under  which  it  was 
decreed  that  Thomas  H.  Blythe  had  instituted  Florence 
Blythe,  now  Florence  Blythe  Hinckley,  as  heir,  and  the 
subsequent  decree  of  the  court  distributing  the  property  in 
question  to  her.  The  facts  and  the  judgment  to  which  ref- 
erence has  thus  been  made  will  be  found  at  length  in  the 
action  entitled  Blythe  v,  Ayres,  96  Cal.  532.  It  is  contended 
by  this  bill  that  the  judgments  of  the  superior  court  and  of 
this  court  so  decreeing  are  absolutely  void,  and  that  plain- 
tiff, as  one  of  the  heirs  at  law  of  Thomas  H.  Blythe,  deceased, 
should  have  judgment  to  that  effect.  A  general  demurrer 
was  sustained  to  this  bill,  and  plaintiff,  declining  to  amend, 
appeals  from  the  judgment  thereupon  entered  against  him. 

In  support  of  the  complaint  it  is  urged  that  Florence 
Blythe,  at  the  time  of  descent  cast,  was  an  alien  and  British 
subject,  who  had  never  been  within  the  jurisdiction  of  the 
United  States  or  of  the  state  of  California,  and  that  the  state 
of  California  had,  and  has,  no  power  to  extend  to  such  non- 
resident aliens  the  right  to  inherit  real  estate  within  its  ter- 
ritorial domain  in  the  absence  of  a  treaty  provision  to  that 
effect  between  the  United  States  and  the  country  of  such 
alien;  that  sections  230  and  1387  of  the  Civil  Code,  as  ap- 
plied to  the  case  of  such  a  nonresident  alien,  are  without 
effect;  that  section  671  of  the  Civil  Code  is  in  violation  of 
section  10  of  article  I  of  the  constitution  of  the  United 
States,  which  declares  that:  "No  state  shall  enter  into  any 
treaty,  alliance,  or  confederation,"  and  is  in  violation  of  sec- 
tion 17  of  article  I  of  the  constitution  of  the  state  of  Cali- 
fornia, which  (it  is  argued)  limits  the  right  of  sucoeasion 
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to  the  classes  designated  in  the  following  language:  "For- 
eigners of  the  white  race  or  of  Afriean  deseent  eligible  to 
become  citizens  of  the  United  States  under  the  naturaliza- 
tion laws  thereof,  while  bona  fide  residents  of  this  state, 
shall  have  the  same  rights  in  respect  to  the  acquisition,  pos- 
session, enjoyment,  transmission,  and  inheritance  of  prop- 
erty as  native-born  citizens.'' 

It  has  been  affirmed  and  reaffirmed  in  the  decisions  of  the 
supreme  court  of  the  United  States  that  the  question  of  the 
possession,  enjoyment,  and  inheritance  of  property  by  resi- 
dent or  nonresident  aliens  is  the  proper  subject  matter  of 
treaty.  Thus,  to  employ  but  one  quotation,  in  Geofroy  v, 
Rigga,  133  U.  S.  258,  it  is  said:  *That  the  treaty  power 
of  the  United  States  extends  to  all  proper  subjects  of  negotia- 
tion between  our  government  and  the  governments  of  other 
nations  is  clear.  It  is  also  clear  that  the  protection  which 
should  be  afforded  to  the  citizens  of  one  country  ow^ning 
property  in  another,  and  the  manner  in  which  that  property 
may  be  transferred,  devised,  or  inherited,  are  fitting  sub- 
jects for  such  negotiation  and  of  regulation  by  mutual  stip- 
ulations between  the  two  countries."  This  principle  was 
early  recognized  in  this  state  in  the  case  of  People  v. 
Gerke,  5  Cal.  381. 

It  need  scarcely  be  said  that  at  common  law  an  alien  was 
no't  of  inheritable  blood,  and  that  disability  attaches  in  this 
state,  unless  it  has  been  removed  by  express  law.  By  section 
671  of  our  Civil  Code  it  is  declared  that:  "Any  person, 
whether  citizen  or  alien,  may  take,  hold,  and  dispose  of 
property,  real  or  personal,  within  this  state."  Here*  is  on 
express  removal  of  the  dir^ability  to  w^hich  we  have  referred, 
and,  if  it  be  a  valid  law,  it  is  determinative  of  appellant's 
contention.  It  is  conceded  that  the  treaties  between  Great 
Britain  and  this  country  are  silent  upon  the  subject.  We 
are  not  then  confronted  with  the  case  of  a  state  law  in 
declared  conflict  with  the  provision  of  a  treaty,  in  which 
instance  it  is,  of  course,  uniformly  held  that  the  treaty  is 
the  paramount  law.  (Opel  v.  Shoup,  100  Iowa,  407 ;  Hauen- 
stein  V,  Lynham,  100  U.  S.  483;  Geofroy  v.  Riggs,  supra; 
Orr  V,  Hodgdon,  4  Wheat.  453.)  But  by  appellant  it  is  in- 
sisted that  the  very  silence  of  our  treaties  with  Great  Brit- 
ain upon  the  question  is  the  equivalent  of  an  express  denial 
to  its  subjects  of  the  right  to  inherit  within  our  republic.,  and 
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that  therefore  a  conflict  arises  and  section  671  becomes  void 
as  an  illegal  attempt  to  encroach  upon  the  treaty  making 
power  of  the  general  government.  But  this  view,  we  think, 
finds  little  favor  either  in  principle  or  in  authority.  A  state 
has  the  undoubted  right  to  regulate  the  tenure  and  disposi- 
tion of  the  real  property  within  its  boundaries,  and  such 
regulations  always  have  been  and  should  be  held  valid  ex- 
cept where  they  conflict  with  the  express  provisions  of  a 
higher  law.  Thus  in  United  States  v.  Foz,  94  U.  S.  315,  it 
is  said:  "The  power  of  the  state  to  regulate  the  tenure  of  real 
property  within  her  limits,  and  the  modes  of  its  acquisition 
and  transfer,  and  the  rules  of  its  descent,  and  the  extent  to 
which  a  testamentary  disposition  of  it  may  be  exercised  by 
its  owners,  is  undoubted.  It  is  an  established  rule  of  law, 
everywhere  recognized,  arising  from  the  necessity  of  the  case, 
that  the  disposition  of  immovable  property,  whether  by 
deed,  descent  or  any  other  mode,  is  exclusively  subject  to 
the  government  within  whose  jurisdiction  the  property  is 
situated."  (See,  also,  Hutchinson  Inv,  Co.  v.  Caldwell,  152 
U.  S.  65 ;  Mager  v.  Orima,  8  How.  490 ;  Beard  v.  Rowan, 
9  Pet.  301.)  And  this  right  to  regulate  the  tenure  and  dis* 
position  of  real  property  within  its  boundaries  is  not  only  in 
the  state,  but  it  is  primarily  in  the  state  (Haxienstein  v. 
Lynham,  supra),  and  is  subject  only  to  such  control  as 
may  be  exercised  by  the  general  government  within  its 
treaty  making  power.  Therefore,  it  will  be  found  that  the 
supreme  court  of  the  United  States  nowhere  declares  state 
laws  upon  the  subject  to  be  void  as  an  invasion  of  the  treaty 
making  power,  but  uniformly  upholds  the  laws  when  not 
in  conflict  with  the  express  provisions  of  a  treaty.  Such 
was  the  case  in  Hanrick  v,  Patrick,  119  U.  S.  156,  where 
the  question  was  of  the  right  of  an  alien  subject  of  Great 
Britain  to  inherit,  and  the  court  held  that  the  laws  of  Texas 
governing  the  rights  of  aliens  to  inherit  property  in  that 
state  were  of  controlling  force.  And  even  in  those  cases 
where  there  is  a  conflict  between  the  provisions  of  the  state 
law  and  those  of  the  treaty,  it  is  not  held  that  the  state 
laws  are  void  as  an  unwarranted  interference  with  or  en- 
croachment upon  the  powers  of  the  federal  government.  It 
ia  held  merely  that  such  laws,  in  so  far  as  they  conflict  with 
the  treaty  provisions,  are  suspended  or  controlled  during  the 
life  of  the  treaty.     Thus  in  Geofroy  v.  Riggs,  supra,  the 
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question  being  as  to  the  effect  of  the  provisions  of  a  treaty 
with  France  upon  the  laws  of  Maryland,  which  were  in 
operation  in  the  District  of  Columbia,  it  is  said :  'The  treaty, 
being  part  of  the  supreme  law  of  the  land,  controls  the  stat- 
ute and  common  law  of  Maryland  whenever  it  differs  from 

them The  treaty  expired  by  its  own  limitation  in 

eight  years  pursuant  to  an  article  inserted  by  the  senate. 
During  its  continuance  citizens  of  France  could  take  prop- 
erty in  the  District  of  Columbia  by  inheritance  from  cit- 
izens of  the  United  States,  but  after  its  expiration  that  right 
was  limited  as  provided  by  the  statute  and  common  law  of 
Maryland." 

It  is  concluded,  therefore,  upon  this  proposition  that  the 
sections  of  our  Civil  Code  which  have  been  under  considera- 
tion are  not  in  conflict  with  the  provisions  of  any  treaty 
between  the  United  States  and  Great  Britain,  and  are  not 
an  invasion  of  the  treaty  making  powers  of  the  United  States 
government. 

The  argument  that  section  671  is  inoperative  to  cast 
descent  upon  defendant,  for  the  reason  that  the  laws  of  the 
state  can  have  no  extraterritorial  force,  seems  to  be  fully  an- 
swered by  the  language  of  this  court  in  State  v.  Smith,  70 
Cal^  153,  where  it  is  said,  discussing  this  very  section :  "It 
is  suggested  that,  inasmuch  as  laws  can  have  no  extraterri- 
torial operation,  the  legislature  has  no  power  to  provide  for 
succession  by  foreigners  who  had  never  been  residents,  but 
the  section  of  the  code  provides  a  rule  with  respect  to  prop- 
erty within  the  state.  It  confers  a  right  to  be  enjoyed  within 
the  jurisdiction." 

The  further  contention  that  section  671  of  the  Civil  Code 
is  void  because  in  conflict  with  section  17  of  article  I  of  the 
constitution  of  the  state  of  California  rests  for  its  support 
upon  the  argument  that  the  language  of  the  constitution 
is  a  limitation  upon  the  power  of  the  legislature.  But  to 
give  it  such  an  interpretation  would  be  to  do  violence  to 
fimdamental  rules  of  construction.  By  section  17  foreign- 
ers of  the  indicated  classes  may  not  be  deprived  of  the  rights 
which  the  constitution  secures  to  them.  But  there  is  in  this 
no  withdrawal  from  the  legislature  of  its  general  powers, 
nor  any  limitation  upon  its  right  to  extend  similar  privileges 
to  other  foreigners  or  aliens.    (State  v.  Rogers,  13  Cal.  160.) 

It  follows  from  the  foregoing  that  the  order  of  court  sus- 
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taining  defendant's  demurrer  was  properly  made,  and  the 
judgment  appealed  from  is  therefore  affirmed. 

Temple,  J.,  and  McFarland,  J.,  concurred. 


[S.  F.  Ko.  1770.    Department  One.— ^January  0,  1900.] 

HENRY   GRUNDEL,   Administrator,  etc..  Appellant,  ▼. 
UNION  IRON  WORKS  et  al.,  Respondents. 

Touts — ^Tobt  Fbasobb  Jointly  and  Severally  LlilBlb — Several  Judo* 
MENTB — Satisfaction. — The  liability  of  tort  feasors  for  the  same 
tort  is  joint  and  several.  They  may  be  sued  jointly  in  one  action, 
or'  severally  in  different  actions,  and  several  judgments  may  be  ren- 
dered either  in  several  actions  or  in  a  joint  action.  No  bar  arises 
by  the  mere  rendition  of  several  judgments,  or  until  satisfaction 
in  some  form  is  received,  or  what  in  law  is  deemed  an  equivalent. 

Id. — ^Action  for  Death— Injury  upon  Gang  Plank  of  Vessel — Limited 
Liability  of  Owners — jblcoEBAL  Pbocedurb — Severance  of  Action 
— Improper  Dismissal. — In  an  action  for  death  caused  from  an  in- 
jury received  by  reason  of  an  insecure  gang  plank  extending  be- 
tween a  schooner  and  a  wharf,  by  the  wrongful  act  of  several  de- 
fendants, including  the  owners  of  the  vessel,  the  fact  that  such 
owners  availed  themselves  in  the  United  States  district  court  of 
the  limited  liability  lixed  by  the  federal  statutes,  and  that  the 
plaintiff  appeared  therein  to  claim  damages  to  the  extent  of  the 
appraised  value  of  the  vessel,  does  not  preclude  his  right  to  pro- 
ceed in  the  superior  court  against  the  other  defendants,  while  the 
proceeding  was  pending  in  the  federal  court;  and  it  was  error  for 
the  superior  court  to  dismiss  the  action  as  to  the  other  defend- 
ants, because  of  such  federal  proceeding,  the  plaintiff  not  having  re- 
ceived satisfaction,  or  the  equivalent  thereof,  in  any  amount. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  A.  Belcher, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Sullivan  &  Sullivan,  for  Appellant. 

The  court  erred  in  dismissing  the  action.  The  liability  of 
the  defendants  as  tort  feasors  is  joint  and  several,  and  there 
may  be  several  actions  or  proceedings,  and  several  judg- 
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ments;  and  there  can  be  no  bar  until  satisfaction  is  shown. 
(2  Black  on  Judgments,  sec.  777 ;  Cooley  on  Torts,  136, 137, 
159,  160;  UHon  v.  Price,  57  Cal.  270;  Nichols  v.  Dunphy, 
58  Cal.  605,  607;  Dawwn  v.  Schloss,  93  Cal.  195,  199;  But- 
ler V.  Aihworth,  110  Cal.  614,  618 ;  Livingstmi  v.  Bishop,  1 
Johns.  290;  3  Am.  Dec.  330.) 

Wilson  &  Wilson,  for  Respondent  Union  Iron  Works. 

The  surrender  of  the  vessel,  or  the  giving  bond  in  lieu 
thereof,  satisfied  the  claim  of  plaintiff  against  the  owners. 
(U.  S.  Rev.  Stats.,  sees.  4283-89;  Norwich  Co,  v.  Wright,  13 
Wall.  105;  Walker  v.  Transportation  Co,,  3  Wall.  150.)  A 
release  of  one  joint  tort  feasor  releases  all.  {Chetwood  v. 
California  Nat.  Bank,  113  Cal.  426  et  seq ;  Turner  v.  Hitch- 
cock, 20  Iowa,  310;  McOehee  v.  Shafer,  15  Tex.  198;  Cooley 
on  Torte,  139.) 

Andros  &  Frank,  for  other  Respondents. 

VAN  DYKE,  J.— The  plaintiff  brings  this  action  under 
section  377  of  the  Code  of  Civil  Procedure  of  this  state,  as 
administrator  of  the  estate  of  Frank  Grundel,  deceased,  to 
recover  damages  on  account  of  the  death  of  the  latter,  occa- 
sioned by  the  wrongful  acts  of  the  defendants.  Eighteen 
defendants  were  named  in  the  complaint,  live  of  whom  are 
fictitious,  and  no  person  appeared  or  answered  in  their  name. 
The  corporation  defendant  answered  separately,  and  the 
twelve  other  defendants,  represented  by  other  attorneys,  also 
appeared  and  answered.  Nine  of  these  twelve  subsequently 
filed  a  supplemental  answer  setting  forth  that  they  were  the 
owners  of  the  schooner  "Gracie  S,"  on  or  about  which  the 
injury  occurred,  and  had  made  application  in  the  United 
States  district  court  of  the  northern  district  of  California 
for  limitation  of  liability  under  the  provisions  of  the  Re- 
vised Statutes  of  the  United  States  in  reference  to  American 
merchant  marine,  and  that  upon  filing  their  petition  in  said 
court  a  monition  was  issued  in  the  usual  form  and  served 
upon  the  plaintiff  and  his  attorneys,  and  all  persons  claiming 
damages  resulting  from  the  accident  mentioned  in  the  plain- 
tiff's complaint;  and  the  said  court  enjoined  plaintiff  from 
any  further  proceedings  in  the  suit  in  the  superior  court 
against  the  nine  defendants  claiming  to  be  the  owners  of 
said  vessel.     An  appraisement  of  the  schooner  was  made, 
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the  value  being  fixed  at  twelve  thousand  five  hundred  dol- 
lars. The  plaintiff  filed  his  answer  in  the  United  States  dis- 
trict court  to  the  petition  of  said  nine  defendants,  but  said 
cause  has  never  been  tried  in  the  admiralty  court,  and  is 
still  pending. 

The  plaintiff  made  no  further  attempt  to  proceed  in  the 
superior  court  against  the  alleged  owners  of  the  vessel,  but  as 
to  the  other  defendants  who  had  appeared,  to  wit,  the  Union 
Iron  Works,  Barber,  Castle,  and  Swanson,  the  plaintiff  electa 
to  proceed  to  trial  in  the  said  court.  The  case  was  regularly 
on  the  calendar  of  the  superior  court  for  trial  December  2y 
1897,  whereupon  the  defendant  the  Union  Iron  Works, 
moved  the  court  to  dismiss  the  action  as  to  it,  on  the  ground 
that  nine  of  the  defendants  had  instituted  proceedings  in  the 
federal  court  for  limitation  of  liability,  and  that  said  defend- 
ant Union  Iron  Works  was  sued  as  a  joint  tort  feasor  with 
said  nine  defendants  in  whose  behalf  the  restraining  order 
had  been  issued  against  the  plaintiff  from  proceeding  to  trial. 
The  court  took  the  motion  under  advisement,  and  the  trial  of 
the  action  was  continued  till  April  4,  1898,  at  which  time 
plaintiff  endeavored  to  proceed  with  the  trial  as  to  said  de- 
fendants other  than  the  nine  who  were  the  owners,  of  said  ves- 
sel. The  Union  Iron  Works  thereupon  renewed  its  motion 
to  dismiss  the  action  upon  the  grounds  stated,  and  said  de- 
fendants Barber,  Castle,  and  Swanson,  also  on  the  same 
grounds,  moved  to  dismiss  the  action.  The  court  granted  the 
motion  of  said  four  defendants,  and  a  judgment  of  dismissal' 
was  accordingly  entered.  The  appeal  is  from  this  judgment 
of  dismissal,  on  a  bill  of  exceptions. 

The  question  presented  on  the  appeal  is  whether  the  plain- 
tiff, with  a  cause  of  action,  alleged  in  the  complaint  to  be  for 
fifty  thousand  dollars  damages,  is  barred  from  recovery  of  a 
proper  measure  of  damages  as  against  the  respondents  herein, 
in  consequence  of  the  proceedings  in  the  federal  court  by  the 
nine  defendants,  the  owners  of  said  vessel,  in  which  their  lia- 
bility is  limited  to  the  appraised  value  of  said  vessel. 

The  plaintiff  has  not  actually  received  satisfaction  in  any 
amount,  nor  what  in  law  is  deemed  the  equivalent  of  satisfac- 
tion. 

The  law  as  to  the  liability  of  joint  tort  feasors  is  thus 
stated  by  Black  on  Judgments :    "The  general  rule  f olbwed 
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iu  America  is  that  the  liability  of  two  or  more  persons  who 
jointly  engage  in  the  commission  of  a  tort  is  joint  and  sev- 
eral, and  gives  the  same  rights  of  action  to  the  person  injured 
as  a  joint  and  several  contract.  Consequently,  a  judgment 
recovered  against  one  of  two  joint  tort  feasors,  remaining  un- 
satisfied, is  no  bar  to  an  action  against  the  other  for  the  same' 
tort."  (2  Black  on  Judgments,  sec.  777.)  Judge  Cooley,  in 
his  work  on  Torts,  second  edition,  159,  says :  "The  rule  laid 
down  by  that  eminent  jurist,  Kent,  in  Livingston  v.  Bishop, 
1  Johns.  290,  3  Am.  Dec.  330,  which  has  since  been  generally 
followed  in  this  country,  is  that  the  party  injured  may  bring 
separate  suits  against  the  wrongdoers  and  proceed  to  judg- 
ment in  each,  and  that  no  bar  arises  to  any  of  them  until 

satisfaction  is  received It  is  to  be  observed  in  respect 

to  the  point  above  considered,  where  the  bar  accnics  in  favor 
of  some  of  the  wrongdoers,  by  reason  of  what  has  been  re- 
ceived from  or  done  in  respect  to  one  or  more  of  the  others, 
that  the  bar  arises,  not  from  any  particular  form  that  the  pro- 
ceeding assumes,  but  from  the  fact  that  the  injured  party  has 
received  satisfaction,  or  what  in  law  is  deemed  the  equiva- 
lent." In  Dawson  v.  Schloss,  93  Cal.  199,  the  plaintiff  had 
recovered  a  judgment  in  the  sum  of  five  thousand  dollars 
against  Schloss  and  Hinkle  in  an  action  for  malicious  prose-' 
cution.  A  new  trial  was  granted  as  to  defendant  Schloss, 
which  resulted  in  a  verdict  and  judgment  against  Schloss  for 
three  thousand  dollars,  and  he  appealed  from  the  judgment. 
At  the  time  of  the  second  trial  the  original  judgment  for  five' 
thousand  dollars  against  Hinkle  was  of  record  and  unsatis- 
fied. It  was  contended  by  the  appellant  that  no  judgment 
should  have  been  rendered  against  Schloss  on  the  new  trial, 
so  long  as  the  original  judgment  existed  against  Hinkle;  that 
while  separate  suits  may  be  brought  against  each  of  joint  tort 
feasors,  yet  that,  if  the  defendants  are  sued  jointly,  there  can, 
bo  but  one  verdict  and  judgment.  This  court  answered  this 
contention  that  "such  is  not  the  prevailing  rule  in  the  United 
States."  (Quoting  from  Judge  Cooley  the  above-citea  para- 
gi  aph.)  The  court,  continuing,  says :  "There  is  no  pretense 
that  any  part  of  the  judgment  against  Hinkle  has  been  paid 
or  satisfiea,  or  even  that  execution  has  been  taken  out  upon 
the  judgment."  Nichols  v.  Dunphy,  58  Cal.  605,  was  an 
action  in  tort.    A  judgment  had  been  obtained  against  de^ 
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fendants.  One  of  the  defendants  appealed  and  secured  a  re- 
versal of  the  judgment.  Thereupon  the  other  defendant 
against  whom  execution  had  been  taken  out  moved  for  an 
order  quashing  the  execution.  That  motion  was  granted  on 
the  theory  that  there  could  not  be  a  several  judgment  when 
the  action  had  been  joint.  Discussing  the  action  of  the  court 
below  this  court  says :  "We  think  the  court  erred  in  quash- 
ing the  execution  against  Carmen.  The  judgment  against 
her  was  unaffected  by  the  appeal  of  her  codefendant  and  the 
subsequent  proceedings  thereon."  In  Butler  v.  Ashworth, 
110  Cal.  614,  it  is  said :  "If  one  be  injured  by  a  tortious  act, 
he  is  entitled  to  compensation  for  the  injury  suffered,  and,  if 
several  persons  are  guilty  in  common  of  the  tort,  the  injured 
one  has  his  right  of  action  for  damages  against  each  and  all 
of  the  joint  tort  feasors,  and  may  at  his  election  sue  them  in-** 
dividually  or  together."  In  case  one  of  the  wrongdoers  has 
become  bankrupt  or  insolvent,  the  effect  as  to  him  would  be 
to  limit  the  liability  to  the  available  assets  of  his  estate,  which 
might  be  merely  nominal.  His  bankruptcy  proceeding,  how- 
ever, would  not  have  the  effect  of  discharging  the  solvent 
wrongdoers.  Nothing  short  of  satisfaction  in  some  form  con- 
stitutes a  bar  in  a  proceeding  like  the  present. 

The  judgment  is  reversed  and  the  cause  remanded, 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[S.  F.  No.  1580.    Department  One.— January  11,  1900.] 

CHARLES  ASHTON  et  al.,  Executors,  etc..  Respondents,  v. 
ELIZABETH  A.  HEYDENFELDT,  Appellant. 

Estates  or  Deceased  Pbbsons — Reversal  or  Decbeb  or  Distribution 
— Recovery  bt  Executors  rROM  Distributee — Patiiert  or  Pbb- 
80KAL  Debts. — Upon  the  reversal  of  a  decree  of  distribution,  the 
assets  of  the  estate  paid  to  the  distributee  under  the  decree  may  be 
recovered  back  by  tlie  executors.  It  is  no  defense  to  such  rcovery 
that  a  portion  of  the  assets  distributed  were  applied  by  the  dis- 
tributee in  payment  of  personal  debts,  and  the  payees  are  not  re- 
quired to  make  restitution. 


Jan.   1900.]         Ashton  v.  Hbydenfbldt.  443 

Id. — Pbouft  CoiCFLAiNCB  WITH  Decbee  bt  Exscutobs — ^Presumption— 
Title  or  Distributee  and  Payees.— The  executors  did  not  act  m 
their  peril  in  promptly  complying  with  the  decree  of  distribution 
before  the  expiration  of  the  time  for  appeal ;  but  they  and  all  par- 
ties interested  were  entitled* to  presume  that  the  judgment  of  dis- 
tribution was  right  and  would  be  afiirmed.  The  distributee  had  a 
perfect  title  to  the  money  ditributed,  and  might  transfer  title 
thereto  by  payment  to  personal  creditors  at  any  time  prior  to  an 
actual  reversal  of  the  judgment,  which  alone  could  destroy  or  im- 
pair the  distributee's  right. 

Id. — ^Payment  to  Creditors — ^Transfer  of  Bank  Credits. — A  payment 
to  creditors  of  the  distributee  is  effected  by  a  transfer  of  bank 
credits  in  a  savings  bank,  and  the  opening  of  a  new  account  by  the 
bank  and  the  issuance  of  a  bank-book  in  the  name  of  each  creditor  so 
paid. 

Id. — ^Personal  Debts  to  Executors — Settlement  and  Payment — ^Re- 
lease or  Mortgage. — ^A  transfer  of  bank  accounts  in  the  amount 
of  personal  debts  of  the  distributee  to  each  of  the  executors,  ac- 
companied by  a  release  of  a  mortgage  securing  the  same,  shows  a  set- 
tlement and  payment  of  such  debts  by  the  distributee;  and  the 
amount  thereof  cannot  be  deducted  from  a  recovery  by  the  executors 
p.gainst  the  distributee,  after  reversal  of  the  decree  of  distribution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deify- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Knight  &  Heggerty,  and  George  D.  Collins,  for  Appellant. 

The  money  retained  by  the  executors  and  appropriated  in 
settlement  of  defendant's  indebtedness  to  them  individually, 
is  not  deemed  paid  to  the  defendant,  and  cannot  be  recovered 
from  the  defendant  by  way  of  restitution,  as  money  had  and 
received  to  the  use  of  the  executors.  (Wharton  v.  Walker,  4 
Barn.  &  C.  163;  Lee  v.  Merrett,  8  Q.  B.  818,  820;  Degraw  v. 
Elmore,  50  N.  Y.  1 ;  National  Trust  Co.  v.  Gleason,  77  N.  Y. 
400;  33  Am.  Rep.  632;  McClure  v.  Law,  47  N.  Y.  Supp.  84, 
20  N.  Y.  App.  Div.  459 ;  Seymour  v.  Spring  Forest  etc,  Assn., 
38  N.  Y.  Supp.  734;  4  N.  Y.  App.  Div.  359;  Rush  v.  Good, 
14  Serg.  &  R.  230;  Herrick  v,  Hodges,  13  Cal.  432;  Brent  v. 
Davis,  9  Md.  217;  Murray  v,  McHugh,  9  Cush.  164,  166  J 
Guthrie  v.  Hyatt,  1  Harr.  (Del.)  447.)     The  executors  re- 
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ceived  the  money  at  their  peril,  subject  to  reversal  of  the 
judgment,  and  are  themselves  liable  to  restitution.  (Reynolds 
V.  Harris,  14  Cal.  681,  682;  76  Am.  Dec.  459;  Ex  parte  Mor- 
ris, 9  Wall.  605,  607;  Marks  v:  Cowles,  61  Ala.  299,  303; 
Adains  v.  Odom,  74  Tex.  206;  15  Am.  St.  Rep.  827 ;  2  Perry 
on  Trusts,  sec.  827 ;  Civ.  Code,  sec.  2243.)  The  fact  that  ap- 
pellant signed  the  receipt  for  $18,665  is  of  no  consequence. 
(Comptoir  etc.  v.  Dvesbach,  78  Cal.  25,  26,  28;  Ilawley  v. 
Bader,  15  Cal.  44.)  The  executors  have  no  right  to  offset  the 
defendant's  indebtedness  to  them  as  against  their  liability  to 
the  estate.  (Freeman  v.  Lomas,  5  Eng.  L.  &  Eq.  120;  Bon- 
(hvrnt  V.  Thompson,  15  Ala.  202;  Irving  v,  De  Kay,  10 
Paige,  319,  324;  Lancaster  v.  Allen,  1  Head,  326;  Estate  of 
Watkins,  121  Cal.  327;  Hinkle  v,  Eichelberger,  2  Pa.  St. 
484.) 

Evans  &  Meredith,  and  Lester  H.  Jacobs,  for  Respondents. 

The  law  looks  at  the  substance  of  the  transaction  in  deter- 
mining its  character.  (Herman  v.  Hecht,  116  Cal.  553.) 
The  transfer  of  bank  accounts,  under  the  circumstances  ap- 
pearing, was  a  transfer  of  money,  and  the  whole  transaction 
must  be  considered  as  if  the  defendant  had  received  and  paid 
out  the  money  distributed  to  her  creditors.  (2  Greenleaf  on 
Evidence,  sec.  117;  2  Ency.  of  PI.  &  Pr.  1016;  Ward  v. 
Evans,  2  Ld.  Raym.  928 ;  Wade  v,  Wilson,  1  East,  195 ;  Clark 
V,  Pinney,  6  Cow.  298;  Oarr  v,  Martin,  20  N.  Y.  306;  Beards- 
ley  V,  Root,  11  Johns.  464;  6  Am.  Dec.  386,  and  cases  cited 
in  note  391.)  All  that  was  done  under  the  decree  prior  to  its 
reversal  was  valid  and  binding.  (Bank  of  United  States  v. 
Bank  of  Washington,  6  Pet.  8;  Florida  Cent,  R.  R,  Co.  v. 
Bishee,  18  Pla.  60  ]Langley  v.  Warner,  3  N.  Y.  327';  Butcher 
V.  Henning,  90  Hun.  535;  Flower  v,  Beveridge,  161  111.  53.) 
Executors  and  trustees  are  protected  in  obeying  an  order  of 
the  court.  (Goldtree  v.  Thompson,  83  Cal.  420,  422;  Estate 
of  Jessup,  80  Cal.  626 ;  Bryant  v.  Thompson,  128  N.  Y.  426  j 
Waller  v.  Barrett,  24  Beav.  413.) 

THE  COURT. — Appellant  is  the  residuary  legatee  under 
the  will  of  her  late  husband,  Solomon  Heydenfeldt,  deceased. 

On  October  23, 1893,  the  final  account  of  the  respondents 
having  been  settled,  a  decree  of  distribution  was  entered^ 
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which,  after  directing  the  executor^  to  pay  to  certain  persons 
named  in  the  decree  certain  specified  sums,  directed  them  to 
pay  the  remainder  of  the  money  in  their  hands,  amounting 
to  the  sum  of  $18,665.89,  to  appellant.  This  sum,  excepting 
a  few  hundred  dollars,  was  then  on  deposit  in  a  savings  bank 
to  the  credit  of  the  estate. 

The  court  found :  "That  pursuant  to  said  decree  said  exec- 
utors paid  to  said  Elizabeth  A.  Heydenfeldt,  the  defendant 
herein,  the  said  sum  of  $18,665.89 ;  that  thereafter  it  was  de- 
termined by  the  supreme  court,  and  this  court  finds  the  fact 
to  be,  that  the  sum  of  $10,370  of  said  amount  so  paid  to  said 
EUzabeth  A.  Heydenfeldt,  was  not  a  part  of  the  assets  of  said 
estate,  but  was  the  proceeds  of  an  insurance  upon  tl^  life  of 
said  Solomon  Heydenfeldt,  deceased,  payable  by  its  terms  to 
Catharine,  wife  of  said  Wolomon  Heydenfeldt,  or  to  any  wife 
that  may  survive  him,  and  minor  children  living  at  the  time 
of  his  death ;  that  the  remainder  of  the  money  so  paid  to  the 
defendant,  to  wit,  the  sum  of  $8,295.89,  consisted  entirely  of 
assets  of  said  estate.' - 

The  court  further  found  that  on  March  15,  1895,  said  de- 
cree of  distribution  was  reversed  by  this  court  {Estate  of  Hey- 
denfeldt y  106  Cal.  434),  and  the  matter  of  the  distribution  of 
of  said  estate  was  remanded  to  the  superior  court  for  a  further 
hearing;  that  no  further  hearing  has  been  had,  and  no  other 
order  or  decree  of  distribution  made,  and  that  repayment 
was  demanded  by  the  plaintiffs.  The  cause  was  tried  and 
judgment  rendered  in  favor  of  the  plaintiffs  for  the  sum  of 
$8,295.89.  This  appeal  is  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  based  upon  the  ground  that  cer- 
tain of  the  findings  are  not  justified  by  the  evidence. 

The  evidence  on  the  part  of  the  plaintiffs  was,  in  substance, 
that  after  the  payment  of  specific  sums  directed  by  the  decree 
to  be  paid  to  other  parties  there  remained  said  sum  of 
$18,665.89,  to  which  appellant  was  entitled  under  the  decree; 
that  at  that  time  she  was  indebted  to  her  counsel,  Messrs, 
Knight  and  Heggerty,  in  the  sum  of  $5,000,  and  to  Pierson  & 
Mitchell,  also  her  counsel,  in  the  sum  of  $2,000 ;  that  she  was 
also  indebted  to  Julius  Jacobs,  one  of  the  plaintiffs,  in  the 
sum  of  $3,781.51,  and  to  Ashton  &  Gardiner,  real  estate 
agents,  in  the  sum  of  $7,052,  the  indebtedness  to  Jacobs  be- 
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ing  for  money  lent  and  advanced  to  her,  and  to  Ashton  4 
Gardiner  for  advancements  and  services  connected  with  her 
real  estate;  the  last  two  items  being  secured  by  a  mortgage! 
executed  by  appellant  to  Mr.  Ashton. 

On  October  26th  Mrs.  Heydenfeldt  and  her  attorneys,  and 
the  executors  and  their  attorneys,  met,  and  Mrs.  Heydenfeldt 
directed  the  executors  to  pay  to  her  said  attorneys  the  said 
sums  due  to  them,  and  to  discharge  her  said  debts  due  to 
Jacobs  and  to  Ashton  &  Gardiner,  respectively.  As  the  bank 
was  not  at  that  time  paying  deposits,  except  upon  the  notice' 
required  by  its  rules,  it  was  agreed  between  the  parties  and 
the  bank  that  a  bank-book  should  be  issued,  to  each  of  these 
creditors  for  the  amount  respectively  due  to  each,  and  this 
was  done,  a  book  being  issued  to  appellant  for  the  remain- 
der ;  and  she  thereupon  executed  and  delivered  to  the  execu- 
tors her  receipt  acknowledging  that  she  received  from  them 
"$18,665.89,  the  residue  of  the  cash  on  hand  in  the  hands  of 
the  executors  as  shown  by  their  final  account,  and  distributed 
to  me  [her]  under  the  decree  of  distribution  entered  in  the 
above-entitled  action,"  and  Ashton  released  the  mortgage  he 
held  as  security  for  her  indebtedness  to  Ashton  &  Gardiner 
and  to  Jacobs. 

The  transaction  as  above  stated  was  not  controverted  by  de- 
fendant, except  that  testimony  was  given  tending  to  show 
that  there  was  no  settlement  of  the  amounts  due  to  Jacobs,  and 
to  Ashton  &  Gardiner,  on  their  personal  accounts,  but  that 
the  receipt  was  given  to  facilitate  the  closing  of  the  estate.  We 
think,  however,  that  the  evidence  fully  sustains  the  conclu-* 
sion  that  there  was  a  full  settlement  of  these  accounts,  andi 
that  they  were  paid  with  the  consent  and  by  the  direction  of. 
appellant  in  the  manner  above  stated.  If  the  bank  had  failed, 
the  loss  would  undoubtedly  have  fallen  upon  those  who  had 
accepted  bank-books  and  thus  became  depositors ;  nor  could 
one  be  well  led  to  believe  that  the  mortgage  securing  theso 
demands  would  have  been  canceled,  if  the  transaction  was  not 
regarded  by  both  parties  as  a  full  and  unqualified  settlement 
and  payment. 

The  argument  on  behalf  of  appellant  is,  however,  mainly 
upon  a  question  of  law.    Appellant  concedes  the  right  of  an 
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executor  to  maintain  an  action  for  property  delivered  over  to 
a  devisee  or  legatee  pursuant  to  a  decree  of  distribution,  sub- 
sequently reversed;  but  it  is  contended  that  this  right  is 
strictly  confined  to  property  constituting  assets  of  the  estate 
"actually  delivered"  under  the  decree.  If,  as  we  have  seen, 
the  money  was  used  with  her  consent  and  under  her  direc- 
tion to  discharge  her  personal  debt  and  relieve  her  land  from 
the  encumbrance  of  a  mortgage  given  to  secure  it,  the  law 
will  not  permit  her  to  say  that,  as  she  did  not  actually  re- 
ceive the  money  in  her  hand,  she  did  not  receive  it  at  all. 

It  is  further  contended,  on  behalf  of  the  appellant,  that 
"even  if  she  had  actually  received  the  money,  and  then  paid 
it  over  to  respondents  in  settlement  of  her  indebtedness  to 
them,. . .  .knowing,  as  they  must  be  deemed  to  know,  that 
the  decree  was  subject  to  appeal  and  reversal,  they,  and  not 
she,  would  be  liable  for  restitution  to  the  estate,  as  for  so 
much  money  had  and  received,  and  would  be  chargeable  ac- 
cordingly in  the  probate, proceedings,  in  the  event  of  a  re- 
versal of  the  decree." 

If  this  proposition  is  sound,  it  is  difficult  to  perceive  why 
$6,000  paid  at  the  sanie  time,  and  in  the  same  manner,  to 
her  counsel  who  procured  the  decree  of  distribution  and 
now  represent  her  on  this  appeal,  should  not  be  refunded  to 
the  executors. 

It  is  well  settled  that  the  judgment  plaintiff,  who  enforces 
the  judgment,  is  charged  with  the  duty  of  making  restitu- 
tion to  the  defendant  of  whatever  was  received  on  the  judg- 
ment, if  the  judgment  be  afterward  reversed.  This  the  ap- 
pellant concedes ;  but  her  contention  above  stated  is,  in  effect, 
that  the  executors  against  whom  a  decree  of  distribution  is 
rendered,  and  who  comply  with  the  command  of  the  court 
before  the  time  limited  for  taking  an  appeal  has  expired,  do 
so  at  their  peril,  for  the  reason  that  they  must  be  deemed 
to  have  known  that  an  appeal  might  be  taken. 

The  case  of  Langley  v,  Warner,  3  N.  Y.  327,  is  directly  in 
point.  In  that  case  Walsh  recovered  a  judgment  against 
Langley  in  a  prior  action  in  which  Warner,  the  defendant, 
was  Walsh's  attorney.  Walsh  agreed  with  his  attorney, 
Wviier,  that  he  might  retain  the  amount  collected  from 
Langley  on  execution,  and  credit  it  on  an  indebtedness  due 
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from  Walsh  to  Warner.  The  money  was  collected  and  the 
credit  given.  The  judgment  was  afterward  revresed,  and 
Langley,  the  defendant  in  the  first  action,  from  whom  the 
money  had  been  collected,  brought  the  action  against  War- 
ner to  recover  the  money  received  by  him  under  the  cir- 
cumstances above  stated.    The  court,  by  Bronson,  C.  J.,  said. 

''It  was  the  same  thing,  in  effect,  as  though  the  defendant 
had  first  paid  over  the  money  to  Walsh,  and  the  latter  had 
then  repaid  it  to  the  defendant  in  satisfaction  of  his  debt. 
About  two  months  afterward  the  judgment  was  reversed, 
and  restitution  was  awarded  to  the  plaintiffs  against  Walsh. 
It  was  very  proper  that  he  should  make  restitution,  for  he 
had,  in  effect,  received  the  money  and  applied  it  to  the  pay- 
ment of  his  debt.  The  plaintiffs  proceeded  to  execution 
against  Walsh  in  pursuance  of  the  judgment  for  restitution; 
but,  failing  in  that,  they  now  seek  to  recover  the  amount 
from  the  defendant.  I  see  no  principle  on  which  the  action 
can  be  maintained.  The  defendant  has  got  none  of  the 
plaintiff's  money ;  he  has  got  nothing  but  his  own.  Walsh 
had  a  perfect  title  to  the  money  when  it  was  collected — ^just 
as  perfect  as  it  would  have  been  if  no  certiorari  had  been 
issued.  He  had  a  right  to  do  what  he  pleased  with  the 
money,  and  he  made  a  very  proper  use  of  it  by  paying  his 
debt.  The  plaintiffs  have  taken  up  the  strange  notion  that 
because  they  were  trying  to  get  the  judgment  reversed  Walsh 
could  not  give  a  good  title  to  the  money,  especially  if  he 
paid  it  to  one  who  knew  what  they  were  doing.  I  am  not 
aware  of  any  foundation  for  such  a  doctrine.  As  Walsh  had 
a  good  title  to  the  money,  he  could,  of  course,  give  a  good 
title  to  the  defendant,  or  anyone  else.  No  one  was  bound  to 
presume  that  the  judgment  of  a  court  of  competent  jurisdic- 
tion was  erroneous  and  would  here  versed.  The  legal  pre- 
sumption was  the  other  way — that  the  judgment  was  right, 
and  would  be  affirmed.  But  if  the  judgment  had  been 
known  to  be  erroneous  the  pendency  of  the  proceedings  in 
error  could  not  affect,  in  the  least  degree,  the  title  of  Walsh 
to  the  money.  Nothing  short  of  a  reversal  of  the  judgment 
could  destroy  or  impair  his  right." 

In  Bank  of  United  States  v.  Bank  of  Washington,  6  Pet. 
8,  it  was  said:  "It  is  a  settled  rule  of  law  that  upon  an  er- 
roneous judgment,  if  there  be  a  regular  execution,  the  party 
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may  justify  under  it  until  the  judgment  is  reversed;  for  an 

erroneous  judgment  is  the  act  of  the  court A  contrary 

doctrine  would  be  extremely  inconvenient,  and  in  a  great 
measure  tie  up  proceedings  under  a  judgment  during  the 
whole  time  within  which  a  writ  of  error  might  be  brought." 

Appellant  cites,  upon  the  point  now  under  consideration, 
Reynolds  v.  HarrU,  14  Cal.  681,  682;  76  Am.  Dec.  459;  Ex 
parte  Morris,  9  Wall.  605;  Mark  v,  Cowles,  61  Ala.  299,  303; 
2  Perry  on  Trusts,  sec.  827.  None  of  these  authorities  are 
inconsistent  with  Langley  v,  Warner,  supra,  or  Bank  of 
United  States  v.  Bank  of  Washington,  supra,  though  Ex 
parte  Morris,  supra,  appears  upon  a  casual  reading  to  be  so. 
The  court  said:  "If  Smith,  the  distrrict  attorney,  received 
from  McCrosky  any  part  of  the  fund  ordered  to  be  paid 
to  the  latter,  the  rights  of  the  petitioners  followed  the  money 
into  his  hands,  and  he  is  liable  for  it." 

The  proceeding  was  against  certain  bales  of  cotton,  the 
property  of  the  petitioners,  under  which  they  were  for- 
feited to  the  United  States  and  sold,  and  the  proceeds  dis- 
tributed five  per  cent  to  the  district  attorney,  and  other  parts 
to  other  officers,  and  one-half  the  remainder  to  McCrosky, 
the  informer.  It  was  offered  to  be  shown  that  Smith  "had 
ceived  a  large  part  of  the  money  paid  to  the  informer," 
who  wasout  of  the  state.  Under  the  circumstances  the  word 
"received"  implies  a  gift  or  voluntary  deposit  without  con- 
sideration, and  not  the  payment  of  a  prior  obligation.  It 
would  be  very  strange,  if  the  court  meant  what  appellant 
seems  to  think  was  meant  by  the  language  quoted,  that  no 
reference  was  made  by  the  court  to  Bank  of  United  States  v. 
Bank  of  Washington,  supra,  which  is  wholly  inconsistent 
with  appellant's  interpretation  of  Ex  parte  Morris,  supra. 

Finding  no  error  in  the  record  the  order  appealed  from  is 
affirmed. 

CXXVII.  Cai.— 29 
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[L.  A.  No.  821.    Ill  Bank.— January  16,  1900.] 

In  the  Matter  of  the  Estate  of  WILLIAM  McDERMOTT, 

Deceased. 

Appeal — QnnoiAL  Bond  or  Exeoutob  ob  Administrator — Construc- 
tion or  Code. — Section  965  of  the  Code  of  Civil  Procedure  only 
peimlts  the  official  bond  of  an  executor,  administrator,  or  guar- 
dian, who  is  such  at  the  time  of  taking  the  appeal,  to  stand  in  place 
of  an  undertaking  on  appeal.  The  averments  of  such  bond  do  not 
make  it  on  its  face  an  undertaking  on  appeal,  and  the  sureties 
thereon  are  only  liable  by  virtue  of  the  provisions  of  that  section, 
and  cannot  be  charged  by  virtue  of  that  section,  unless  the  case  is 
strictly  within  its  terms. 

Id.— Affbal  by  Resibned  Adkinistbatbix — Obdeb  Disallowing  Ac- 
00UNT8 — ^Absence  of  Sepabate  Undebtakino — Dismissal. — An  ap- 
peal from  an  order  disallowing  accounts,  taken  by  one  who  had 
prior  to  the  appeal  resigned  the  position  of  special  administratrix, 
and  who  had  requested  and  secured  the  appointment  of  the  public 
administrator  in  her  stead,  cannot  be  sustained  by  the  official  bond 
given  by  her  as  special  administratrix,  regardless  of  the  correct- 
nefls  of  the  action  of  the  court  in  making  the  change  without  the 
settlement  of  her  accounts;  and  in  the  absence  of  a  separate  under- 
taking the  appeal  must  be  dismissed. 

Id. — ^Appeal  by  Subett — ^Pabty  not  Aogbieved — Intebvention — Dis- 
missal.— ^A  surety  on  the  bond  of  an  administratrix  is  not  a  party 
aggrieved  by  an  order  disallowing  her  accounts,  and  has  no  right 
of  appeal  therefrom  merely  by  reason  of  such  suretyship,  if  not 
made  a  party  to  the  record  by  proper  intervention.  A  petition  in  in- 
tervention by  the  surety  merely  for  the  purpose  of  appeal  from  the 
order,  and  an  allowance  thereof  by  the  superior  court  can  have  no 
significance  or  effect ;  and  the  appeal  must  be  dismissed. 

MOTION  to  dismiss  appeals  from  an  order  of  the  Superior 
Court  of  Loe  Angeles  County  disallowing  an  account  of  a 
special  administratrix.   John  L.  Campbell,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Miller  &  Brown,  and  Albert  J.  Sherer,  for  Appellants. 

Zach  Montgomery,  and  Leon  F.  Moss,  for  Respondents. 

McFARLAND,  J. — The  transcript  shows  two  appeals—- 
one  by  Carrie  McDermott,  who  was  at  one  time  the  special 
administratrix  of  the  estate  of  William  McDermott,  deceased. 
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and  the  other  by  the  Fidelity  and  Deposit  Company  of  Mary- 
land, a  corporation,  claiming  to  have  been  surety  on  a  bond 
of  said  Carrie  as  such  special  administratrix;  and  the  case  is 
now  before  the  court  on  a  motion  to  dismiss  said  appeals.  The 
appeals  are  from  an  order  of  the  lower  court  made  June  23, 
1899,  disallowing  an  account  of  said  Carrie  as  such  admin- 
istratrix. 

There  is  no  bill  of  exceptions  as  provided  for  in  rule  XXIX 
of  this  court,  and  no  attempt  to  otherwise  identify  the  papers 
and  evidence  used  on  the  hearing  of  the  motion  in  the  court 
below,  and  therefore  one  of  the  grounds  of  the  motion  to 
dismiss,  applicable  to  both  appeals,  is  want  of  a  properly  au- 
thenticated record  on  appeal;  but  we  do  not  deem  it  neces- 
sary to  determine  whether,  in  this  particular  case,  the  de- 
fect in  the  record  is  ground  for  dismissing  the  appeals,  or 
whether  it  would  only  have  been  ground  for  affirming  the 
judgment  had  the  whole  case  been  submitted,  because  we 
think  that  each  appeal  must  be  dismissed  upon  other 
grounds  stated  in  the  motion. 

One  of  the  grounds  for  dismissing  the  appeal  of  Carrie 
McDermott  is  that  she  gave  no  undertaking  on  appeal.  The 
fact  that  she  gave  no  such  undertaking  is  admitted ;  but  she 
contends  that  her  bond  as  special  administratrix  stands  in 
lieu  of  an  undertaking  on  appeal  under  section  965  of  the 
Code  of  Civil  Procedure,  which  provides  that  when  an  exe- 
cutor, administrator,  or  guardian,  who  has  given  an  official 
bond,  appeals  from  a  judgment  or  order  made  in  proceed- 
ings had  in  the  estate  of  which  "he  is  the  executor,  admin- 
istrator, or  g-uardian,"  his  official  bond  shall  stand  in  the 
place  o{  an  undertaking  on  appeal.  But  when  this  appeal 
was  taken  the  said  appellant  was  not  the  administratrix  of 
said  estate.  On  June  13,  1899,  she  filed  her  writ- 
ten resignation  as  administratrix,  and  in  said  res- 
ignation requested  that  C.  G.  Kellogg,  public  ad- 
ministrator, be  appointed  special  administrator  of  the  es- 
tate. On  the  same  day  Kellogg  filed  his  petition  for  ap- 
pointment as  special  administrator,  in  which  he  stated  that 
appellant  Carrie,  who  was  the  widow  of  the  deceased,  re- 
quested his  appointment;  and  on  tho  next  day,  June  i4th, 
the  court  appointed  Kellogg  as  such  administrator.  This  ap- 
peal was  not  taken  until  August  17,1899,  more  than  two 
months  after  she  had  rc-ij^ncd  and  her  successor  had  been 
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appointed  at  her  request.  The  covenants  of  an  administra- 
tor's bond  do  not  make  it,  on  its  face,  an  undertaking  on 
appeal,  and  it  becomes  such,  under  certain  circumstances, 
only  by  virtue  of  the  provision  of  said  section  985;  and,  as  a 
surety  always  stands  strictly  on  the  tenns  of  his  contract,  he 
cannot  be  charged  by  virtue  of  the  section  of  the  code  relied 
on,  unless  he  be  within  its  strict  terms.  But  the  code  provi- 
sion covers  only  the  case  of  an  appeal  taken  by  one  who,  at 
the  time  of  the  appeal,  **is''  administrator,  and  does  not  in- 
clude a  case  where  the  appealing  party  is  not  an  adminis- 
trator. Nor  are  we  called  upon  to  examine  the  point,  now 
made  here  by  appellant,  based  upon  section  1427  of  the  C!ode 
of  Civil  Procedure,  that  the  action  of  the  court  in  accepting 
her  resignation  and  appointing  her  successor  before  her  ac- 
counts had  been  settled  was  erroneous  or  invalid;  having 
herself  invoked  that  action  by  the  court  she  cannot  now  be 
heard  to  assail  it.  For  the  foregoing  reasons  her  appeal  must 
be  dismissed. 

2.  The  appeal  of  the  Fidelity  and  Deposit  Company  must 
be  dismissed  because  it  is  not  a  "party  aggrieved,"  who  has  a 
right  to  appeal  within  the  meaning  of  section  938  of  the 
Code  of  Civil  Procedure.  It  bases  its  right  to  appeal  upon  the 
fact  that  it  was  surety  on  the  bond  of  the  other  appellant, 
Carrie.  The  transcript  does  not  really  show,  by  anything 
that  is  properly  a  part  of  the  record  on  this  appeal,  that  said 
company  was  surety  on  said  bond ;  but,  if  we  assume  that  to 
be  a  fact,  it  has  still  no  standing  here  as  an  appellant.  A 
surety,  merely  as  such,  has  no  right  to  appeal  from  a  judg- 
ment against  the  principal.  In  order  to  be  entitled  to  an 
appeal  under  the  section  of  the  code  above  referred  to,  a 
person  must  have  been  a  party  to  the  action  or  proceeding 
in  the  court  below.  This  does  not  mean  that  he  must  have 
been  an  original  party  when  the  action  or  proceeding  was 
first  instituted,  but  he  must  have  made  himself  a  party  after- 
ward by  some  appropriate  action,  and  the  record  must  show 
that  he  was  such  a  party.  This  is  the  general  rule,  and  this 
case  is  not  an  exception.  (Havue  on  New  Ti-ial  and  Appeal, 
sec.  203,  and  cases  there  cited;  In  re  Ryer,  110  Cal.  556.) 
In  the  case  at  bar,  this  appellant  did  not  seek  to  intervene, 
or  to  appear  in  any  way  in  the  court  below  before  the  de- 
cision from  which  he  seeks  to  appeal ;  nor  did  he.  afterward 
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move  to  set  aside  or  in  any  way  attack  the  order.  The  tran- 
script contains  a  copy  of  what  is  called  a  ^'petition  in  inter- 
vention" made  by  the  appellant  after  the  order  appealed 
from  in  which  it  prays  "that  it  be  permitted  to  intervene  in 
the  above  court  and  cause  and  become  a  party  thereto  for  the 
purpose  of  appeal  from  said  order  to  the  supreme  court  of 
the  state  of  California,  and  that  it  be  permitted  to  so  appeal" ; 
an  there  also  appears  in  the  transcript  what  purports  to  be 
a  copy  of  an  order  of  the  court  giving  permission  to  file 
the  intervention,  "and  to  appeal  from  the  order  of  the  su- 
perior court,"  etc.  It  can  hardly  be  gravely  claimed  that 
this  petition  and  order  are  authenticated  parts  of  the  record 
on  this  appeal ;  but,  even  if  they  could  be  so  considered,  there 
can  be  no  intervention  after  trial  and  judgment,  and  an  order 
of  the  court  below  allowing  the  appeal  has  no  significance 
whatever. 

The  motion  to  dismiss  said  two  appeals  is  granted,  and 
both  said  appeals  are  hereby  dismissed. 

Harriison,  J.,  Van  Dyke,  J.,  Garoutte,  J.,  Henshaw,  J., 
and  Temple,  J.,  concurred. 


[L.  A.  No.  692.    Department  Two.— ^January  17,  1000.] 

B.  H.  DENNIS,  Appellant,  v.  FIRST  NATIONAL  BANK 
OF  SEATTLE,  Respondent. 

Attachment — National  Bamk. — Under  the  national  banking  act,  no 
attachment  can  issue  against  a  national  bank  from  a  state  court. 

Id. — Power  of  Congbesb. — Congress,  in  the  exercise  of  its  power  to 
create  national  banks,  has  power  to  grant  them  special  immunities, 
and  to  protect  them  against  attachment  and  other  proceedings  in 
state  courts,  by  which  their  efficiency  may  be  impaired. 

Id. — Construction  of  State  Laws. — The  process  of  attachment  is  a 
creature  of  the  statute;,  and  all  of  the  attachment  laws  of  the 
states  are  to  be  construed  as  if  they  contained  a  proviso  in  ex- 
press terms  that  they  are  not  to  apply  to  suits  against  national 
banks. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  dissolving  an  attachment.  M.  T.  Allen, 
Judge. 
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The  facts  are  stated  in  the  opinion. 

Dillon  &  Dunning,  for  Appellant 

This  attachment  was  a  proceeding  in  rem  against  a  non- 
resident bank,  and  the  process  was  essential  to  the  jurisdic- 
tion. Congress  did  not  intend  to  prohibit  an  attachment 
in  such  a  case.  (Robinson  v.  National  Bank,  81  N.  Y.  385; 
37  Am.  Rep.  508;  Holmes  v.  National  Bank  of  Wilmington, 
18  S.  C.  31 ;  44  Am.  Rep.  558.)  To  deprive  a  suitor  of  the 
remedy  by  attachment  in  such  a  case  as  this  is  to  deprive  him 
of  all  remedy,  and  of  any  due  process  of  law,  which  is  un- 
constitutional. (Kerchoff  Mill  et.  Co.  v,  Olnutead,  85  Cal. 
81;  Cooley's  Constitutional  Limitations,  365;  Works  on 
Jurisdiction,  207,  222 ;  Waples  on  Proceedings  in  Rem^  77, 
78.) 

Mulford  &  Pollard,  for  Respondent. 

The  attachment  is  void,  being  in  contravention  of  section 
5242  of  the  Revised  Statutes  of  the  United  States,  which  is 
valid  and  constitutional,  and  must  control  this  case.  {Pacific 
Nat,  Bank  v.  Mixter,  124  U.  S.  721 ;  Rosenheim  Real  Estaie 
Co.  V.  Southern  Nat.  Bank  (Tenn.  Ch.,  Nov.  20,  1897),  46 
S.  W.  Rep.  1026-28;  Safford  v.  First  Nat.  Bank,  61  Vt.  373; 
Freeman  Mfg.  Co.  v.  National  Bank  of  the  Republic,  160 
Mass.  398;  Garner  v.  Second  National  Bank  of  Providence, 
03  Fed.  Rep.  369;  First  Nat.  Bank  of  Kasson  v.  La  Due,  39 
Minn.  415;  Bank  of  Montreal  v.  Fidelity  Nat.  Bank,  112 
N.  Y.  667 ;  Chesapeake  Bank  v.  First  Nat.  Bank  of  Baltic 
more,  40  Md.  269;  17  Am.  Rep.  601.) 

COOPER,  C. — Appeal  from  order  dissolving  attachment. 
The  complaint  shows  the  defendant  to  be  a  corporation  or- 
ganized under  the  laws  of  the  United  States  as  a  national 
bank.  After  the  filing  of  the  complaint  and  an  affidavit  on 
behalf  of  the  plaintiff,  a  writ  of  attachment  was  issued  and 
placed  in  the  hands  of  the  sheriff.  Defendant  made  a  mo- 
lion,  upon  proper  notice,  for  an  order  dissolving  the  attach- 
ment, upon  the  ground,  among  others,  that  the  superior 
court  was  without  jurisdiction  to  issue  said  writ  and  that  the 
same  was  improperly  issued. 

liy  the  amendment  of  March  3,  1873  (U.  S.  Rev.  Stats., 
sec.  5242),  to  section  57  of  the  national  banking  act  of 
June  o,  1804,  an  attachment  cannot  iasue  against  a  national 
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bank  before  judgment.  The  amending  act  reads:  'That 
section  67  ....  be  amended  by  adding  thereto  the  fol- 
lowing: 'And  provided  further  that  no  attachment,  injunc> 
tion,  or  execution  shall  be  issued  against  such  association 
or  its  property  before  final  judgment  in  any  suit,  action,  or 
proceeding  or  municipal  court.'  " 

The  words  used  are  plain  and  mandatory.  The  supreme 
court  of  the  United  States,  in  construing  the  statute  in  Pa- 
cific Nat.  Bank  v.  Mixter,  124  U.  S.  726,  speaking  through 
the  chief  justice,  after  reviewing  all  the  statutes  bearing 
upon  the  subject,  said:  "That  no  attachment  should  issued 
from  state  courts  against  national  banks,  and  all  the  attach- 
ment laws  of  the  states  must  be  read  as  if  they  contained  a 
proviso  in  express  terms  that  they  were  not  to  apply  to  suits 
against  national  banks." 

This  case  has  since  been  followed  and  the  same  construc- 
tion placed  upon  the  statute  by  the  state  and  federal  courts 
without  a  single  exception  that  has  been  brought  to  our 
knowledge.  {Garner  v.  Second  Nat  Bank  of  Providence, 
66  Fed.  Rep.  369;  Safford  v.  National  Bank  of  Phttsburg, 
61  Vt.  373;  First  Nat.  Bank  of  Kasson  v.  La  Due,  39  Minn. 
415;  Bank  of  Montreal  v.  Fidelity  Nat.  Bank,  112  N.  Y. 
667;  Rosenheim  Real  Estate  Co.  v.  Southern  Nat.  Bank 
(Tenn.  Ch.,  Nov.  20,  1897),  46  S.  W.  Rep.  1026;  Freeman 
Mfg.  Co.  V.  National  Bank  of  the  Republic,  160  Mass.  398.) 
The  section  is  not  unqpnstitutional.  It  is  not  claimed 
that  the  act  of  Congress  authorizing  national  banks  is  un- 
constitutional. If  Congress  has  power  to  authorize  the  cre- 
ation of  the  national  banks,  it  has  power  to  protect  them  and 
to  regulate  their  trade  and  intercourse  with  others  by  grant- 
ing them  special  immunities,  and  protecting  them  against 
suits  or  proceedings  in  state  courts  by  which  their  efficiency 
would  be  impaired.  (Chesapeake  Bank  v.  First  Nat.  Bank 
of  Baltimore,  40  Md.  269;  17  Am.  Rep.  601;  Freeman  Mfg. 
Co  V.  National  Bank  of  the  Republic,  supra.)  ^ 

The  process  of  attachment  under  our  code  is  a  creature  of 
the  statute.  It  has  always  been  held  that  the  legislature 
might  provide,  not  only  the  cases  in  which  an  attachment 
might  issue,  but  the  classes  of  property  upon  which  it  might 
be  levied.  It  has  accordingly  been  held  that  money  m  the 
custody  of  the  law  is  not  the  subject  of  attachment  This 
court  has  held  that  an  act  providing  for  the  dissolution  of 
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attachments  levied  within  two  months  before  the  filing  of  a 
petition  in  bankruptcy  is  constitutional.  (Baum  v.  Raphael, 
57  Cal.  361.) 

The  legislature  of  this  state  has  provided,  among  other 
things,  that  courthouses,  certain  public  buildings,  and  many 
classes  of  property  shall  be  exempt  from  execution.  It 
might  provide  that  no  attachment  should  issue  in  any  case. 
We  see  no  reason  why  the  legislature  of  the  nation  has  not 
the  power  to  provide  that  no  attachment  shall  issue  against 
any  bank  created  and  existing  under  its  authority. 

The  order  should  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed.  Henshaw,  J.,  Temple^  J.,  McFarland,  J. 


[S.  F.  No.  1763.    Department  Two.— Jutuary  18,  1900l] 

In  the  Matter  of  the  Estate  of  SOLOMON  HEYDEN- 
FELDT,  Deceased.  ELIZABETH  A.  HEYDEN- 
FELDT,  Appellant,  v.  CHARLES  ASHTON  and  JU- 
LIUS JACOBS,  Executors,  etc.,  Respondents. 

Estates  of  Deceased  Pebsorb — Sale  of  Real  Bstat^—Suffioiewct 
OF  Petition— Revhcw  upon  Appeal.— A  petition  for  the  Mle  of  real 
estate  which  shows  a  suhstantial  compliance  in  all  respects  with 
the  requirements  prescribed  by  section  1537  of  t^  Code  of  Civil  Pro- 
cedure, is  sufficient  to  sustain  an  order  of  sale  upon  appeal  there- 
from; and  the  petition  cannot  be  assailed  upon  appeal  for  any 
mere  uncertainty  or  inaptness  of  expression  which  was  not  ob- 
jected to  by  special  demurrer  or  otherwise  in  the  court  below. 

Id.— Sale  of  Unproductive  Pbopeett — ^Will — Application  of  Pro- 
ceeds TO  Debts — Finding  as  to  Pbocebdb — Estoppel. — ^Upon  peti- 
tion of  the  executors  to  sell  unproductive  property,  the  proceeds  of 
the  sale  of  which  are  directed  by  the  will  to  be  applied  in  payment 
of  debts,  a  finding  that  the  executors  have  no  proceeds  of  the  sales 
of  such  property  in  their  hands  is  not  barred  by  the  estoppel  of  a 
former  finding,  made  upon  a  previous  petition  of  a  daughter  of 
the  decedent  to  direct  the  executors  to  pay  a  mortgage  debt  upcm 
property  willed  to  her,  to  the  effect  that  the  amount  then  realijBed 
from  the  sales  of  unproductive  property,  inclusive  of  such  prop- 
erty then  unsold,  would  largely  exceed  the  mortgage  debt    There 
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can  be  no  element  of  estoppel  in  the  former  finding,  where  it  ap- 
pears that  much  of  the  property  had  since  been  used  for  other 
purposes,  that  the  former  finding  was  not  necessary  to  the  judg- 
ment in  that  proceeding,  and  that  the  executors  were  then  on  the 
same  side  with  the  appellant  who  urges  the  estoppel;  and  either  of 
these  facts  is  sufficient  to  preclude  the  estoppel. 

Id.-^eneral  Ordsb  or  Sauc — ^Appuoation  or  Proceeds — ^Pbesump- 
TION. — ^Where  the  order  of  sale  appealed  from  included  both  unpro- 
ductive and  other  property,  and  the  sale  of  the  entire  property  was 
ordered  for  the  payment  of  debts,  and  of  large  expenses  of  adminis- 
tration, taxes,  etc.,  it  is  to  be  presumed  that  the  court  will  properly 
distribute  the  proceeds  of  sale,  in  view  of  all  the  facts  in  the  case, 
and  the  rights  of  the  parties  interested. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  directing  the  sale  of  the  real 
estate  of  a  deceased  person.    J.  V.  Coffey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Knight  &  Heggerty,  and  George  D.  Collins,  for  Appellant. 

Evans  &  Meredith,  and  Lester  H.  Jacobs,  for  Respondent. 

McFARLAND,  J. — ^The  executors  filed  a  petition  for  an 
order  directing  the  sale  of  certain  real  property  of  the  estate 
in  order  to  redeem  from  sale  under  a  decree  of  foreclosure 
certain  property  that  had  been  sold  for  indebtedness  of  the 
testator,  and  in  order  to  pay  charges  and  expenses  of  admin- 
istration, to  pay  taxes  on  the  property  of  the  estate,  etc. 
Written  objections  to  the  petition  were  filed  by  Elizabeth  A. 
Heydenfeldt,  widow  of  the  testator,  and  certain  other  heirs. 
After  a  full  hearing  of  the  matter,  the  court,  on  the  12th  of 
January,  1898,  made  an  other  directing  certain  real  prop- 
erty to  be  sold.  From  this  order  the  widow,  Elizabeth  A. 
Heydenfeldt,  appeals. 

The  points  mainly  relied  on  here  for  a  reversal  are  based 
on  asserted  insufficiencies  of  the  petition  for  the  sale.  No 
objections  of  that  character  were  made  in  the  court  below; 
but  appellant  contends  that  the  petition  occupies  the  posi- 
tion of  a  complaint  in  an  ordinary  action,  which  may  be 
assailed  at  any  time  on  the  ground  that  it  "does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  Assuming, 
for  the  purposes  of  this  decision,  that  this  is  so,  still  a 
complaint  cannot  be  successfully  attacked  on  that  ground| 
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unless  it  exhibits  a  total  failure  to  state  the  necessary  facts; 
the  point  that  a  statement  is  insufficient  which  is  easily 
understood  as  an  attempted  statement  of  a  particular  fact, 
and  is  merely  shadowed  by  some  uncertainty  or  want  of 
fullness  or  aptness  of  expression^  can  be  reached  only  by 
a  special  demurrer  or  objection  in  the  court  below.  And  in 
this  case,  without  enumerating  here  the  various  objections 
to  it,  is  is  sufficient  to  say  that  the  petition  shows  a  sub- 
stantial compliance  in  all  respects  with  section  1537  of  the 
Code  of  Civil  Procedure,  which  prescribes  what  a  petition 
for  the  sale  of  property  should  contain ;  and  "a  substantial 
compliance  is  enough."  (Stuart  v.  Allen,  16  Cal.  474;  76 
Am.  Dec.  551;  Richardson  v.  Butler,  82  Cal.  174;  16  Am. 
St.  Rep.  101;  Burria  v.  Adams,  96  Cal.  666,  687;  Burris  v. 
Kennedy,  108  Cal.  331.) 

The  will  of  the  testator  directs  that  his  debts  be  paid  from 
proceeds  of  sales  of  his  unproductive  property;  and  appel- 
lant contends  that  the  court  was  estopped  by  a  finding  in  a 
former  proceeding  from  finding  in  this  present  proceeding 
that  the  executors  have  no  such  proceeds  in  their  hands. 
The  former  proceeding  was  a  petition  of  Zeila  0.  Hellings, 
a  daughter  of  the  testator,  for  a  direction  to  the  executors  to 
pay  and  discharge  certain  mortgage  indebtedness  of  the  tes- 
tator, in  which  she  averred  that  the  executors  had  sufficient 
funds  in  their  hands  to  discharge  said  indebtedness.    The 
executors  filed  a  written  opposition  to  the  granting  of  said 
petition,  and  so  did  the  present  appellant.    In  that  proceed- 
ing the  court  found,  among  other  things,  "that  the  amount 
realized  as  proceeds  of  sale  of  the  unproductive  property  of 
said     estate,    inclusive     of     the     unproductive     property 
of  the  estate  still  unsold,  largely  exceeds  the  amount  of  said 
mortgage  indebtedness,  the  same  amounting,  in  fact,  to  the 
sum  of  over  seventy  thousand  ($70,000)   dollars."     That 
finding  was  made  on  May  27, 1896,  and  it  did  not  estop  the 
court  from  finding  that  there  were  no  funds  in  the  hands 
of  the  executors  at  the  time  the  order  now  appealed  from 
was  made,  for  various  reasons.    In  the  first  place,  it  was  not 
a  finding  that  the  executors,  even  at  that  time,  had,  as  a 
product  of  the  sale  of  unproductive  property,  the  suni  of 
seventy  thousand  dollars,  but  only  that  the  proceeds  of  sale, 
together    with    unproductive    property  then  still     unsold, 
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amounted  to  that  sum,  and  it  appears  that  much  of  the 
property  has  since  then  been  used  for  other  purposes.  In 
the  second  place,  the  finding  was  not  necessary  to  the  judg- 
ment in  that  proceeding,  and  therefore  is  not  an  estoppel  as 
against  anyone.  (See  Lillis  v.  Emigrant  Oap  Ditch  Co.,  95 
Cal.  553.)  In  the  third  place,  the  present  appellant,  and 
the  executors  who  are  respondents  here,  were  not  on  oppo- 
site sides  in  the  former  proceeding,  but  were  in  that  proceed- 
ing on  the  same  side,  and  therefore  the  appellant  cannot  here 
invoke  the  principle  of  estoppel.  (Code  Civ.  Proc,  sec. 
1910.) 

The  court  found,  upon  sufficient  evidence,  that  all  the 
property  ordered  to  be  sold  is  unproductive  property,  except 
a  tract  of  land  in  Tulare  county  of  the  value  of  seven  thou- 
sand six  hundred  and  eighty  dollars ;  and  appellant  contends 
that  the  order  is  erroneous,  because  the  product  of  the  sale 
of  the  Tulare  land,  as  said  land  is  not  unproductive,  cannot 
be  applied  to  the  payment  of  the  debt  of  the  testator  here 
sought  to  be  discharged.  But  the  sale  was  not  prdered  for 
the  payment  of  the  debt  alone.  It  includes  also  large  ex- 
penses of  administration,  taxes,  etc.  If  the  order  should 
have  provided  that  the  proceeds  of  the  sale  of  the  Tulare 
land  should  be  applied  to  the  expenses  of  administration 
alone,  and  that  only  the  proceeds  of  the  unproductive  prop- 
erty should  be  applied  to  the  debt,  the  only  result  would  be 
a  modification  of  the  order  here  directing  that  the  proceeds 
of  the  sales  of  the  property  be  thus  segregated.  It  is  not  to 
be  presumed,  however,  that  the  court  below  will  not  make  a 
proper  distribution  of  the  proceeds  of  the  sales ;  and  as  it  is 
fairly  contended  that  the  appellant  and  other  persons  inter- 
ested in  the  estate  have  heretofore  received  unproductive 
property,  and  the  proceeds  thereof,  which  should  have  been 
applied  to  the  payment  of  the  said  mortgage  indebtedness^, 
we  do  not  feel  called  upon  to  embarrass  the  court  below  by 
any  specific  directions  in  the  premises. 

The  order  appealed  from  is  affirmed. 

Temple,  J.,  and  Henshaw,  J.,  concurred. 
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[a  F.  No.  1104.    In  Baiik.^Januar7  20,   1900.] 

H.  CLIFFORD  MORE,  Administrator,  etc.,  Appellant,  v. 
JOHN  F.  MORE,  Administrator  of  Estate  of  Alexander 
P.  More,  Deceased,  and  ELIZA  M.  MILLER,  Special 
Administratrix,  Respondents. 

Estates  of  Degkabed  Pebsons — Removal  of  Administrator — Intaud 
Judgment  uvok  Claim. — ^Afier  the  removal  of  an  administrator 
from  his  trust,  he  ceases  to  have  any  connection  with  the  estate, 
and  no  judgment  rendered  against  him  while  removed  can  bind  the 
estate,  or  have  any  validity  as  evidencing  the  existence  of  a  daim 
against  the  estate. 

Id. — ^Appeal  from  Order  or  Removal — Suspension  or  Administrator 
Judgment  Pending  Apfeai/— Vaoatino  Order. — ^An  appeal  from 
an  order  removing  an  administrator  does  not  revive  or  restore  his 
powers,  but  he  remains  suspended  from  office  pending  the  appeal, 
and*  has  ceased  from  the  date  of  the  removal  to  be  practically  and 
in  effect  the  administrator  of  the  estate,  until  such  time  as  the 
order  may  be  reversed.  No  judgment  can  properly  be  rendered 
against  him  pending  such  appeal;  and  an  order  vacating  a  judg- 
ment upon  a  claim  so  rendered  is  proper,  and  must  be  affirmed. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  setting  aside  a  judgment 
against  a  removed  administrator.    A.  A.  Sanderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  R.  Whitcomb,  and  Whitcomb  &  Boyle,  for  Appel- 
lant. 

Thomas  McNulta,  and  A.  G.  Eells,  for  John  F.  More,  Re- 
spondent. 

John  B.  Mhoon,  for  Eliza  M.  Miller,  Respondent. 

THE  COURT. — The  plaintiflP,  H.  Clifford  More,  as  admin- 
istrator of  the  estate  of  Lawrence  W.  More,  deceased,  brou^t 
this  action  against  John  F.  More,  administrator  of  the  estate 
of  Alexander  P.  More,  deceased,  to  establish  his  claim  of  thir- 
teen thousand  six  hundred  and  seventy  dollars  and  fourteen* 
cents  against  the  estate  of  said  Alexander  P.  More,  deceased, 
under  section  1498  of  the  Code  of  Civil  Procedure.  On  Jan- 
uary 15, 1897,  judgment  was  entered  for  plaintiff  for  the  full 
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amount  of  his  claim.  Afterward  John  F.  More,  and  Eliza  M. 
Miller,  who  had  been  appointed  special  administratrix  of  the 
estate,  moved  to  vacate  and  set  aside  the  judgment  upon  the 
ground  that  at  the  time  it  was  rendered  the  said  John  F. 
More  was  not  administrator  of  the  estate.  Upon  the  hearing 
of  the  motion  it  appeared  by  stipulation  that  the  said  John  F. 
More  had  been  on  the  first  day  of  June,  1896,  suspended  as 
administrator,  and  that  on  June  4, 1896,  Eliza  M.  Miller  had 
been  appointed  special  administratrix  of  the  estate,  and  that 
on  the  twenty-first  day  of  September,  1896,  the  court  had  re- 
voked and  annulled  the  letters  of  administration  which  had 
been  issued  to  John  F.  More,  and  that  on  the  twentieth  day  of 
November,  1896,  the  said  John  F.  More  had  taken  an  appeal 
to  this  court  from  the  order  revoking  his  letters,  and  that 
such  appeal  is  still  pending.  On  April  13,  1897,  the  court 
granted  the  motion  to  vacate  the  decision  and  judgment,  and 
made  an  order  annulling  and  setting  the  same  aside.  Fronv 
this  order  the  plaintiff  appealed,  and  this  appeal  is  the  one 
now  before  the  court,  being  designated  as  No.  1104. 

When  this  appeal  was  submitted  to  this  court  in  Depart- 
ment there  was  also  another  appeal,  designated  as  No.  897, 
submitted,  which  was  an  appeal  taken  by  certain  intervenors 
from  the  original  judgment  and  from  an  order  striking  out 
their  intervention.  In  an  opinion  submitted  to  the  court  by 
the  commissioners,  which  covered  both  appeals,  it  was  recom- 
mended that  the  appeal  No.  897  be  dismissed,  and  that  in  this 
present  appeal,  No.  1104,  the  order  appealed  from  be  af- 
firmed. This  opinion  was  approved  by  the  Department  and 
judgment  was  entered  accordingly.  Upon  a  petition  for  hear- 
ing in  Bank  of  both  appeals  the  petition  was  denied  as  to  No. 
697,  although  the  order  dismissing  the  appeal  was  modified 
and  based  upon  a  ground  other  than  the  one  taken  in  the 
opinion  of  the  commissioners.  (See  54  Pac.  Rep.  263.)  The 
appeal  No.  1104  is,  therefore,  the  only  one  now  pending  here 

ill  the  case. 

Upon  further  consideration  of  the  case,  we  think  that  the 
order  appealed  from  should  be  affirmed,  for  the  reasons  given 
in  the  following  part  of  the  opinion  of  the  commissioners, 
which  is  hereby  adopted.  That  part  of  the  opinion  which  we 
hereby  adopt  is  as  follows : 
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''The  question  involved  in  the  appeal  No.  1104  is,  Was  the 
judgment  rendered  against  'John  F.  More,  as  the  administra- 
tor of  the  estate  of  Alexander  P.  More,  deceased/  invalid,  he 
having  been  removed  from  his  trust,  and  having  oeased  to  be 
administrator  of  the  estate  some  months  before  the  judgment! 
was  entered?  If  it  was,  there  was  clearly  no  error  in  setting 
the  judgment  aside  on  motion 

"It  has  been  held  in  other  jurisdictions  that  where  an  ex- 
ecutor or  administrator  is  removed  from  his  trust  he  ceases  to 
have  any  connection  with  the  estate,  and  no  judgment  relat- 
ing to  its  affairs  can  be  rendered  against  him.  In  Wiggin  v. 
Plumer,  31  N.  H.  251,  it  is  said  on  page  266:  *He  ceases  to 
be  a  party  to  the  action  on  removal  from  his  trust  as  abso 
lutely  as  if  he  were  dead,  and  the  action  must  either  be  prose- 
cuted against  the  new  representative  of  the  estate,  or  it  will  h^i 

discontinued When  the  administrator  is  displaced, 

he  ceases  to  have  either  interest  in  or  power  over  that  estate, 
and  a  judgment  to  reach  the  estate  must  be  rendered  against 
the  party  entitled  to  represent  it.  The  judgment  must  also  be 
for  a  sum  to  be  levied  of  the  goods  and  estate  of  the  deceased 
in  the  hands  of  the  defendant  administrator  to  be  admin- 
istered. Such  a  judgment  cannot  be  rendered  against  one 
who  appears  by  the  record  not  to  be  administrator.'  In  Na- 
tional Bank  of  Troy  v.  Stanton,  116  Mass.  435,  it  is  said : 
'Upon  her  removal  from  the  office  of  executrix,  her  ability  to 
and  right  to  defend  against  this  action  ceased.  It  follows  that 
no  judgment  therein  can  be  rendered  against  her.'  In  Estate 
of  Dunham,  8  Ohio  0. 0. 162,  it  is  said :  'We  are  of  the  opin- 
ion that  the  judgment,  having  been  rendered  after  the  cessa- 
tion of  the  powers  of  Mrs.  Dunham  as  executrix,  was  wholly 
void  as  evidencing  the  existence  of  a  claim  against  the  es- 
tate.' And  in  Taylor  v.  Savage,  1  How.  282,  it  is  said  by  the 
supreme  court  of  the  United  States,  Taney,  0.  J.,  delivering 
the  opinion :  'By  this  removal  from  the  office  of  executor  he 
was  as  completely  separated  from  the  business  of  the  estate  as 
if  he  had  been  dead,  and  had  no  right  to  appear  in  or  be  a 
party  in  this  or  any  other  court  to  a  suit  which  the  law  con- 
fided to  the  representative  of  the  deceased.' 

"It  is  objected,  however,  for  the  appellant  that  the  effect  of 
the  order  removing  More  from  his  trust  as  administrator  was 
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suspended  by  his  appeal  therefrom  until  the  final  detcrnuna- 
tion  of  the  appeal,  and  that  meantime  he  continued  to  be  the 
administrator  of  the  estate.  (Citing  In  re  Moore,  86  Cal. 
72.)  That  case  simply  holds  that,  pending  an  appeal  from 
an  order  removing  an  administrator  of  an  estate,  he  is  sus- 
pended from  office,  and  it  is  within  the  power  of  the  court  to 
appoint  a  special  administrator  to  act  during  the  period  of 
suspension,  but  not  to  appoint  a  general  administrator  until 
such  order  or  removal  becomes  final. 

''It  is  true  that  pending  the  appeal  from  the  order  remov- 
ing More  he  was  only  suspended  from  the  office  of  adminis- 
trator. But  after  the  removal  he  ceased  to  be  practically  and 
in  effect  the  administrator  of  the  estate.  He  could  exercise  no 
powers  and  perform  no  duties  as  such.  'He  was  as  completely 
separated  from  the  business  of  the  estate  as  if  he  had  been 
dead.'  The  appeal  did  not  revive  or  in  any  way  restore  his 
powers.  'The  effect  of  an  appeal  from  an  order  setting  aside 
a  judgment  is  not  to  revive  the  judgment.  The  judgment  no 
longer  exists,  so  far  as  the  assertion  of  any  rights  under  it  is 
concerned,  until  it  shall  be  brought  into  force  again  by  a  re- 
versal of  the  order  setting  it  aside The  code  does  not 

provide  that  an  order  appealed  from  shall  cease  to  exist — ^be 
annulled — ^but  that  it  cannot  be  fiuther  enforced  by  a  pro-> 
ceeding  upon  it.  Here  the  revocation  of  probate  and  the  sur- 
cease of  appellant's  functions  as  executor  become  complete  eo 
instanti  the  order  of  revocation  was  entered.'  (Estate  of  Cro* 
sder,  65  Cal.  332.) 

"We  conclude,  therefore,  in  view  of  the  well-settled  rules  of 
law,  that  after  More  was  removed  from  his  office  as  adminis- 
trator no  judgment  could  properly  be  entered  against  him  as 
such  administrator,  and  that  there  was  no  error  in  setting  the 
judgment  in  question  aside.'' 

For  the  reasons  above  given  the  order  appealed  from  in 
this  appeal;  No.  1104,  is  affirmed* 
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[S.  F.  No.  840.     In  Bank.— January  22,  1900.] 

A.  L.  WHITNEY,  Respondent,  v.  AMERICAN  INSUR- 
ANCE COMPANY,  and  NORTHWESTERN  NA- 
TIONAL INSURANCE  COMPANY,  Appellants. 

FiBB  IlVBUBAlTCl — ^POUGT  TO  MOBTQAQEB — NOTIGB  OF  ChANOB  OF  OWNSB- 

8HIP— Record  of  Ukdelivebed  Deed — Nonacceptance. — ^Under  a 
policy  of  fire  insurance  issued  to  a  mortgagee,  a  condition  that  the 
.  mortgagee  shall  give  notice  of  any  change  of  ownership  in  the  mort- 
gaged property,  is  not  broken  by  a  failure  to  give  notice  of  a  recorded 
deed  which  was  never  in  fact  delivered  to  the  grantee,  and  which 
he  refused  to  accept,  and  which  did  not  therefore  result  in  a  change 
of  ownership. 

Id. — Deliveby  of  Deed — Question  of  Fact — ^Intention  of  Both  Par- 
ties Essential. — ^The  delivery  of  a  deed  is  a  question  of  fact,  de- 
pending more  upon  the  intention  of  the  parties  than  upon  the  mode 
of  fulfilling  the  intention.  The  intention  both  of  the  grantor  and  of 
the  grantee  that  the  deed  shall  operate  as  a  delivered  instrument  is 
essential  to  a  delivery  thereof. 

Id. — Proposition  for  Exchange — Deed  to  Third  Party— Deuvert  to 
Interested  Agent— Repudiation  by  Grantee.— Upon  a  proposition 
for  the  exchange  of  property,,  and  for  a  deed  to  a  third  party  in  set- 
tlement of  accounts  against  the  proposer  of  the  exchange,  a  delivery 
of  the  deed  to  the  latter  and  his  record  thereof  as  agent  of  the 
grantee,  while  acting  in  his  own  interest,  and  without  the  knowl- 
edge or  consent  of  the  grantee  or  his  subsequent  approval,  cannot 
operate  as  delivery  to  the  grantee,  and  upon  his  repudiation  of 
the  transaction  and  refusal  to  accept  the  deed,  no  change  of  owner- 
ship is  effected  thereby. 

Id. — ^Assumption  of  Fire  Policies  by  New  Company — ^Assent  of 
Policy-holder — ^Action — ^Pbivity  of  Ck>NTBACT. — ^The  assumption 
of  all  the  fire  insurance  policies  of  an  insurance  company  by  a  new 
company  is  much  broader  than  a  mere  naked  contract  of  reinsur- 
ance under  the  code ;  and  a  holder  of  a  policy  issued  by  the  former 
company  sufficiently  manifests  his  consent  to  the  contract  by  which 
the  payment  of  the  policy  was  assumed  by  bringing  an  action  against 
the  new  company  upon  the  policy.  '^^^  Iftw  creates  the  privity 
necessary  for  the  maintenance  of  the  action. 

Id. — Joint  Liability  of  Ck>MPANiES. — ^The  old  company  and  the  new 
company  assuming  its  policies  are  jointly  liable  upon  the  policy, 
and  may  be  sued  thereupon  as  codefendants. 

Id. — ^Revocation  of  Agencies  of  Old  CJompany— Pboof  of  Loss  to 
Agents  of  New  Company. — ^Where  all  of  the  agencies  of  the  eld 
company  were  revoked  and  transferred  to  agents  of  the  new  company 
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which  mMumed  its  policies,  proof  of  loss  directed  to  the  company 
which  issued  the  policy,  and  presented  to  the  authorized  agents  of 
the  new  company  within  proper  time  after  the  fire,  is  sufficient  as 
afaiaat  hoth  companies. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  Alva  Watt,  for  Appellants. 

The  acceptance  and  record  of  the  deed  by  Beach,  who  was 
the  attorney  in  fact  of  the  grantee,  passed  title  to  the  grantee. 
By  the  failure  of  the  mortgagee  to  comply  with  the  condition 
of  the  policy  as  to  notice  of  change,  there  being  no  waiver  of 
the  condition,  there  can  be  no  recovery  upon  the  policy; 
(Civ.  Code,  sec.  2611 ;  Wood  on  Fire  Insurance,  sec.  144 ;  Os- 
trander  on  Fire  Insurance,  sec.  123;  Wenzel  v.  Commercial 
I'M.  Co.,  67  Cal.  438 ;  Calif ornui  State  Bank  v.  Hamburg  etc. 
I'M.  Co.,  71  Cal.  11 ;  Shuggart  v.  Lycoming  Ins.  Co.,  55  Cal, 
408,  414;  Ormaby  v.  Phoenix  Ins.  Co.,  5  S.  Dak.  72 ;  Kabrich 
V.  State  Ins.  Qo.,  48  Mo.  App.  393 ;  Byers  v.  Farmers'  Ins.  Co., 
35  Ohio  St.  606;  35  Am.  Rep.  623;  Blumer  v.  Phoenix  Ins. 
Co.,  45  Wis.  622 ;  Galantshik  v.  Qhbe  Fire  Ins.  Co.,  10  Misc. 
Rep.  369;  31  N.  Y.  Supp.  32;  JEfand  v.  Williamsburgh  Fire 
Ins.  Co.,  57  N.  Y.  41;  Oenessee  Falls  etc.  Assn.  v.  United 
States  Fire  Ins.  Co.,  16  N.  Y.  App.  Div.  587;  44  N.  Y.  Supp. 
979 ;  Cole  v.  Germ^nia  Fire  Ins.  Co.,  99  N.  Y.  37.)  The  con- 
tract between  the  American  Insurance  Company  and  the 
Northwestern  National  Insurance  Company  was,  as  between 
them,  a  contract  for  reinsurance,  in  which  parties  insured  un* 
der  American  insurance  policies  had  no  interest.  (Civ.  Code, 
sees.  2646-49;  Commercial  Union  Assur.  Co.  v.  American 
Cent.  Ins.  Co.,  68  Cal.  430.) 

Mullany,  Grant  A  Cushing,  for  Respondent. 

There  was  no  change  of  ownership.  Beach,  as  an  agent, 
could  not  act  under  power  of  attorney  for  his  own  benefit,  in 
taking  the  deed  and  recording  it,  without  the  consent  of  Tay- 
lor. (Kingston  v.  Kincaid,  1  Wash.  C.  C.  448 ;  Williams  v. 
Johnston,  92  N.  C.  532 ;  53  Am.  Rep.  431.)  Under  the  cir- 
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cumstances  of  this  case,  both  of  the  insurance  companies  were 
jointly  liable  to  the  plaintiff  upon  the  policy  sued  upon. 
(Hall  V.  Nashville  R.  R.  Co.,  13  Wall.  367;  Plimpton  v. 
Farmers'  etc.  Ins.  Co.,  43  Vt.  497;  5  Am.  Rep.  297;  The 
MontieelU)  v.  Mollison,  17  How.  152.)  Everything  was  done 
that  could  be  done  in  pro\ang  the  loss. 

VAN  DYKE,  J. — This  action  is  brought  jointly  against 
the  two  companies  defendants  upon  a  fire  insurance  policy 
issued  by  defendant,  the  American  Insurance  Company,  Sep- 
tember 6,  1893.  The  plaintiff  is  mortgagee  of  the  land  upon 
which  the  building  insured  was  situated.  Judgment  went  in 
his  favor  in  the  court  below,  and  the  appeal  is  taken  from  the 
judgment  and  an  order  denying  a  new  trial. 

At  the  date  of  the  issuance  of  the  policy  the  legal  title  to 
the  land  was  in  James  E.  Gordon,  who  had  purchased  it  from 
J.  P.  Sullivan,  who,  prior  to  the  sale  to  Gordon,  had  executed 
a  mortgage  to  the  plaintiff  to  secure  the  sum  of  over  eleven* 
hundred  dollars.  The  amount  of  the  policy  was  a  thousand! 
dollars,  and  the  loss,  if  any  should  occur,  was  made  payable 
to  the  mortgagee.  The  mortgage  clause  accompanying  the 
policy  provided :  "That  this  insurance,  as  to  the  interest  of 
the  mortgagee  or  trustee  only  therein,  shall  not  be  invali- 
dated by  any  act  or  neglect  of  the  mortgagor  or  owner  of  the 
property  insured,  or  by  the  occupation  of  the  premises  for 
purposes  more  hazardous  than  are  permitted  by  the  terms  of 
this  policy;  ....  provided,  also, that  the  mortgagee  or  trus- 
tee shall  notify  this  company  of  any  change  of  ownership  or 
increase  of  hazard  which  shall  come  to  his  or  their  knowl- 
edge and  shall  have  permission  for  such  change  of  ownership 
or  increase  of  hazard  duly  indorsed  on  this  policy." 

In  December,  1893,  Gordon  reconveyed  the  premises  back 
to  Sullivan  and  assigned  the  policy  to  him,  and  this  transfer^ 
and  assignment  were  approved  by  the  company. 

Tke  premises  insured  were  located  in  the  city  of  Los 
Aageles,  and  the  policy  of  insurance  was  issued  by  J.  K. 
Hulkey,  the  agent  of  the  American  Insurance  Company,  re- 
siding there  at  that  time.  On  May  9, 1894,  one  W.  W.  Beach, 
a  tenant  occupying  the  premises  insured,  had  some  negotia- 
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tions  with  Sullivan^  the  owner,  in  San  Francisoo,  looking  to 
an  exchange  of  some  of  his  property  for  the  insured  prop- 
erty at  Los  Angeles;  and,  as  a  result  of  such  negotiations, 
Beach  requested  Sullivan  to  make  a  deed  of  the  insured 
premises  to  one  C.  S.  Taylor.  It  seems  that  Beach  expected 
that  Taylor  would  accept  the  deed  in  satisfaction  of  certain 
claims  which  Taylor  held  against  him,  Beach.  The  deed, 
after  being  executed  by  Sullivan  and  his  wife,  was  handed 
to  Beach,  who  had  it  recorded  in  Los  Angeles.  Taylor,  how- 
ever, repudiated  the  transaction  and  refused  to  accept  the 
deed. 

The  building  insured  was  destroyed  by  fire  on  May  19th, 
ten  days  after  the  date  of  the  deed  from  Sullivan  and  wife 
to  Taylor,  and  a  short  time  thereafter  Beach,  who  held  a 
general  power  of  attorney  from  Taylor,  as  such  attorney 
executed  a  deed  back  to  Sullivan. 

It  is  claimed  on  the  part  of  the  appellants,  and  this  is 
really  the  main  ground  of  defense,  that  the  execution  of  the 
deed  by  Sullivan,  as  stated,  amounted  to  a  change  of  own- 
ership of  the  property,  and  that  the  defendants  did  not  re- 
ceive the  notice  thereof  as  required  by  the  conditions  of  the 
mortgage  clause.  But  the  transaction  in  question  did  not 
amount  to  a  change  of  ownership  of  the  property,  and  the 
finding  of  the  court  accordingly  is  abundantly  supported  by 
the  testimony.  The  paper  executed  by  Sullivan  and  wife 
never  took  effect  as  a  deed  to  Taylor.  "A  grant  takes  effect, 
so  as  to  vest  the  interest  intended  to  be  transferred,  only 
upon  its  delivery  by  the  grantor."  (Civ.  Code,  sec.  1054.) 
In  Hastings  v.  Vaughn,  5  Cal.  316,  it  was  said :  "Delivery  is 
a  question  of  fact  depending  more  upon  intention  than  upon 
the  mode  of  fulfilling  the  intention."  In  Hibbard  v.  Smith, 
G7  Cal.  547,  56  Am.  Rep.  726,  it  was  said:  "The  act,  solemn 
and  authentic,  done  in  writing  in  form  apt  for  the  conveyance 
of  land  with  signature  and  seal,  does  not  take  effect  as  a  deed 
until  delivery  with  intent  that  it  shall  operate.  The  intent  with 
which  it  is  delivered  is  important.  This  restricts  or  enlarges 
the  effect  of  the  instrument."  Even  where  the  grantee  is  in 
possession  of  the  deed,  though  that  may  raise  a  presumption 
of  delivery,  still  "it  may  be  shown  by  parol  evidence  that  a 
deed  in  possession  of  the  grantee  was  not  delivered."  (Dev- 
lin on  Deeds,  sees.  294,  295.)    The  intention  as  well  on  the 
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part  of  the  grantee  as  the  grantor  is  the  controlling  element 
in  the  question  of  delivery.  (Black  v,  Sharkey,  104  Cal. 
279.)  Beach  testifies  that  he  proposed  to  Taylor  to  secure 
the  building  by  a  trade  with  Sullivan,  if  possible,  and  turn 
it  over  to  Taylor  to  call  certain  accounts  square,  and  that 
he  agreed  to  it;  and  after  getting  the  property  he  says  he 
had  it  deeded  to  Taylor,  but  that  it  burned  down  before  he 
heard  from  him,  and  that  he  declined  to  take  it.  "Q.  Did 
you  deliver  the  deed  to  him?  A.  I  did  not.  Q.  Was  there 
ever  any  delivery  of  the  deed  to  him?  A.  I  simply  sent  it  to 
the  recorder,  and  it  was  recorded  at  my  request.  He  refused 
to  receive  it,  and  I  turned  it  over  to  Dr.  Sullivan  when  I 
got  the  property  back."  He  further  testifies  that  the  object 
in  reconveying  it  to  Sullivan  was  to  take  the  record  title  out 
of  Mr.  Taylor.  The  consideration  for  the  deed  from  Sulli- 
van was  Beach's  entirely.  Taylor  paid  nothing  for  the  prop- 
erty. The  transaction  was  entirely  in  the  interest  of  Beach, 
and  in  handing  the  paper  over  to  Beach  under  such  circum- 
stances there  was  no  delivery  of  the  grant  to  Taylor.  An 
agent  or  trustee  cannot  transact  business  entirely  for  his 
own  interest  and  bind  the  principal,  or  cestui  que  trust,  with- 
out his  knowledge  or  consent  at  the  time,  or  subsequent 
acquiescence  and  ratification.  There  being  no  change  of 
ownership  resulting  from  the  transaction  referred  to,  it  fol- 
lows that  there  was  no  necessity  for  any  notice. 

In  March,  1894,  a  written  contract  was  entered  into  be- 
tween the  American  and  Northwestern,  by  which,  in  con- 
sideration of  certain  money  and  property  given  by  the  for- 
mer to  the  latter  and  payment  by  the  American  to  the  North- 
western of  a  certain  pro  rata  of  unearned  premiumSi  the 
Northwestern  assumed  all  the  liabilities  of  the  American 
upon  all  its  policies,  among  which  it  is  admitted  the  policy 
in  question  in  this  action  was  included.  In  the  contract  be- 
tween the  companies  the  Northwestern  covenanted  that  it 
"will  make  as  prompt  adjustments  and  payments  of  loss,  if 
any,  under  any  and  all  of  its  policies  of  the  said  American 
Insurance  Company  hereby  reinsured,  as  it  would  under  its 
own  policies  if  issued  direct  to  said  assured.  Thereafter  all 
the  agencies  of  the  American  Company  in  California  were 
revoked,  and  the  Northwestern  took  the  entire  control  and 
management  of  all  matters  arising  out  of  said  policies  and 
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the  adjustments  of  losses  in  case  of  fire,  and  the  American 
Company  practically  disappeared  from  business.    Some  years 
prior  to  this  agreement  the  American  Company  had  filed  in 
the  ofiice  of  the  insurance  commissioner  of  this  state  a  des- 
ignation of  one  Ed.  E.  Potter,  as  its  agent;  but  a  few  days 
after  the  fire  Sullivan  went  to  see  Potter,  who  informed  him 
that  he  was  no  longer  the  agent  of  the  American,  except, 
perhaps,  for  the  purpose  of  settling  with  the  Northwestern 
Company.    The  proofs  of  loss  were  made  within  five  days 
after  the  fire,  and  were  directed  formally  to  the  American 
Company,  but  were  sent  to  George  W.  Turner  at  San  Fran- 
cisco, who  was  the  general  agent  of  the  Northwestern.    The 
day  after  the  fire,  however,  the  plaintiff,  as  the  mortgagee, 
called  on  Mulkey  as  the  agent  of  the  American  Company, 
and  informed  him  of  the  fire.    Thereupon,  for  the  first  time, 
Mulkey  stated  that  he  was  no  longer  agent  of  the  said  com- 
pany, that  said  company's  policies  on  this  coast  had  been 
assumed  by  the  Northwestern,  and  that  Betts  &  Silent  of 
Lob  Angeles  were  the  agents.    Soon  afterward,  Mr.  T.  A. 
Nemey  called  on  the  plaintiff,  and  informed  him  that  he  was 
the  agent  and  adjuster  of  the  Northwestern,  and  took  him  to 
the  office  of  Bette  &  Silent,  and  there  prepared  and  caused 
proof  of  loss  to  be  made  in  due  form,  which  proof  of  loss 
he  sent  to  Turner,  as  already  stated.    Turner  testifies  that, 
after  the  contract  between  the  companies,  "I  had  charge  of 
the  business  covered  by  that  contract,  including  the  risk  of 
policy  sued  for  here  and  now  before  this  court.    As  to  this 
policy  sued  on  I  began  to  handle  it  a  week  or  ten  days  after 
the  fire.    Just  as  soon  as  I  received  the  proof  of  loss  from 
Mr.  Nerney  I  went  to  work  on  the  subject  and  called  on  Mr. 
Sullivan."    He  further  testified  that  Mr.  Potter  had  called 
in  all  the  agencies  of  the  American  Insurance  Company, 
and  that  the  Northwestern,  "through  its  agents  and  under  my 
general  agency,  had  been  attending  to  all  the  aflFairs  under 
the  policies  of  insurance  issued  by  the  American  Insurance 
Company's  agents  under  this  agreement  since  about  April 
1  18^  and  it  was  under  that  agreement  and  m  pursuance 
of  the  duties  which  were  assumed  under  that  a^eement  that 
I  went  to  see  Dr  Sullivan  in  regard  to  this  policy;  and  Mr. 
Nemey  attended  to  the  taking  of  the  proofs  of  loss  on  behalf 
of  the  American  Insurance  Company  at  Los  Angeles  from 
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A.  L.  Whitney,  the  plaintiflf  herein.  I,  as  agent  of  the 
Northwestern  National  Insurance  Company,  had  authority 
to  receive  the  proofs  of  loss  under  this  policy  of  the  Ameri- 
can Insurance  Company."  After  Turner  had  learned  from 
Sullivan  that  the  latter  had  made  a  deed  to  Taylor,  and,  sup- 
posing therefrom  that  there  had  been  a  change  of  owner- 
ship of  the  property,  he  returned  the  proofs  of  loss  on  the 
presumption,  presumably,  that  his  company  was  relieved 
from  liability  for  want  of  notice  of  such  change  of  owner- 
ship. 

It  is  argued  by  appellants'  counsel  that  the  contract  be- 
tween the  companies  referred  to,  and  their  subsequent  action 
in  carrying  it  out,  amounted  to  nothing  more  than  a  naked 
contract  of  reinsurance  under  the  code,  which  reads  as  fol- 
lows :  "A  contract  of  reinsurance  is  one  by  which  an  insurer 
procures  a  third  person  to  insure  him  against  loss  or  liability 
by  reason  of  such  original  insurance."  (Civ.  Code,  sec. 
2646.)  The  facts  in  this  case  show  the  contract  in  question 
to  be  much  broader  than  a  mere  technical  reinsurance.  In 
Arnold  v.  Lyman,  17  Mass.  400,  9  Am.  Dec.  154,  it  is  said: 
"The  promise  being  not  to  Hutching  expressly,  but  general 
in  its  form,  the  assent  of  the  creditors  made  them  parties 
to  the  promise;  and  this  assent  is  sufficiently  proved,  as  re- 
spects the  plaintiff,  by  their  bringing  an  action  upon  the 
contracts."  (See,  also,  Morgan  v.  Overman  etc,  Co.,  37  Cal. 
534 ;  Flint  v.  Cadenasso,  64  Cal.  83 ;  Lockwood  v.  Canfield, 
20  Cal.  126.) 

The  finding  of  the  court  that  under  the  said  agreement 
between  the  companies  defendants  the  Northwestern  Nation- 
al Insurance  Company  assumed  and  undertook  the  care,  con- 
trol, and  management  of  the  business  and  risks  of  the  said 
American  Insurance  Company  in  this  state,  including  the 
])()Hcy  of  insurance  sued  on  herein,  is  fully  supported  by 
the  evidence.  The  holders  of  policies  issued  by  the  Ameri- 
can Company  in  this  state  could  avail  themselves  of  said 
promise  and  undertaking  made  for  their  benefit  by  the 
Northwestern  Company,  and,  as  said  in  the  cases  cited,  tho 
bringing  of  suit  is  sufficient  evidence  of  assent  on  the  part 
of  the  plaintiff  to  said  agreement  and  undertaking.  The  law- 
creates  the  privity  necessary  for  the  maintenance  of  the 
action.  The  Northwestern  was  jointly  liable  with  the  Amer- 
ican on  said  policy,  and  the  proof  of  loss  was  sufficient. 
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The  other  objections  to  the  findings,  not  being  supported 
by  the  evidence,  are  unimportant  or  immaterial. 
The  judgment  and  order  appealed  from  are  aflSrmed. 

McFarland,  J.,  Garoutte,  J.,  and  Harrison^  J.^  concurred. 

Temple,  J.,  dissented. 


[Sac  No.  600.    Department  Two.— Janvarj  24,  1000.] 
A.  OTTO,  Respondent,  v.  MARY  E.  LONG,  Administra- 
trix of  Estate  of  Mary  Wood,  Deceased,  et  al.^  Appel- 
lants. 

Estates  or  Deceased  Persons— Allowed  Claim  ufoit  Nots— iHimc- 
TivB  Mortgage  not  Described. — An  allowed  claim  upon  a  note 
against  the  estate  of  a  deceased  person,  which  makes  no.  descrip- 
tion or  mention  of  a  mortgage  given  by  the  decedent  to  secure  it»  is 
a  valid  claim  against  the  estate,  where  it  appears  tnat  the  mort- 
gage was  ineffective,  upon  the  ground  that  the  decedent  had  no  in- 
terest in  the  mortgaged  property,  either  at  the  time  of  the  mortgage 
or  at  any  time  subsequent  thereto. 

Id. — ^Absence  of  Lien — Construction  of  Code — ^Pebsonal  Liabilitt 
FOB  Debt. — ^A  mortgage  of  property  in  which  the  mortgagor  neither 
has  nor  acquires  any  interest  creates  no  lien,  and  cannot  properly 
be  foreclosed;  and,  in  such  case,  it  does  not  violate  the  policy  estab- 
lished by  section  726  of  the  Cede  of  Civil  Procedure  to  allow  a  per- 
sonal action  upon  the  note.  The  rule  that  the  mortgagee  is  person- 
ally liable  for  the  entire  debt  should  be  the  same  where  no  lien  is 
created  'as  where  the  lien  has  been  lost  without  the  fault  of  the 
mortgagee. 

Id. — New  Mortgage  bt  Devisees — Consideration — ^Release  of  Claim 
AGAINST  Solvent  Estate — Extension  of  Time. — ^The  release  and 
acknowledgment  of  satisfaction  and  discharge  of  the  claim  upon  the 
note  against  the  solvent  estate  of  the  decedent,  and  the  extension  of 
time  to  the  devisees  as  the  sole  parties  in  interest  in  which  to  pay 
the  debt,  is  a  sufficient  consideration  for  the  execution  of  a  new 
and  valid  mortgage  by  the  devisees  upon  the  property  in  fact  owned 
by  them,  which  was  described  in  the  first  inelfective  mortgage  'exe- 
cuted by  the  decedent. 

Id.— Immaterial  Mistake  as  to  Source  of  Title.— The  mutual  mistake 
of  the  mortgagors  and  mortgagee  in  supposing  that  the  mortgaged 
property  belonged  to  the  estate  of  the  decedent^  that  the  original 
mortgage  executed  by  the  decedent  was  valid,  and  that  the  devisees 
acquired  title  from  his  estate,  where  as  in  fact  they  owned  it  by  an 
independent  title,  is  immaterial,  so  far  as  respects  the  considera- 
tion for  the  mortgage  executed  by  them,  and  the  validity  and  ef- 
fectiveness of  their  mortgage. 
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Id.— Mistake  ab  to  Bnossioir  ov  Pabt  or  Dbbt— IfucALouLAnoH— 
Neougbnt  Ignobaitcb.— a  mutual  mistake  of  the  daimaiit  of  the 
note  against  the  estate  and  the  devisees  as  to  the  amount  due,  based 
upon  a  miscalculation  by  the  claimant^  each  supposing  that  the  de- 
visees in  executing  the  new  mortgage  were  receiving  the  benefit  of  a 
reduction  of  four  hundred  dollars,  the  debt  being  in  fact  less  than 
the  face  of  the  mortgage,  cannot  ajfect  the  validity  of  the  mort- 
gage tor  the  sum  actually  due.  The  allowed  claim  having  included 
a  copy  of  the  note  with  the  credits  thereon,  the  mortgagors  were 
as  chargeable  as  the  mortgagee  with  information  as  to  the  amount 
of  the  debt;  and  their  failure  to  compute  the  interest  and  their 
ignorance  of  the  truth  was  the  result  of  their  own  gross  negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County.    C.  E.  McLaughlin,  Judge,  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Goodwin  &  Goodwin,  for  Appellants. 

There  was  no  consideration  for  the  note  of  Mary  Wood 
secured  by  the  new  mortgage.  She  was  under  no  o1>liga- 
tion  to  pay  the  debt  of  her  deceased  husband.  (Rosenberg 
V.  Ford,  85  Cal.  610;  Sullivan  v.  Sullivan,  99  Cal.  193; 
Chaffee  v.  Brovme,  109  Cal.  211, 220;  Blythe  v.  Rohison,  104 
Cal.  241.)  The  mortgage  of  Allen  Wood  purported  to  be 
a  security,  and  section  726  of  the  Code  of  Civil  Procedure 
applies,  whether  the  security  was  adequate  or  not.  (Bar- 
bieri  v.  Ramelli,  84  Cal.  154;  Bartlett  v,  Cottle,  63  Cal.  366; 
Biddel  v,  Brizxolara,  64  Cal.  354.)  The  claim  upon  the 
note  without  any  mention  of  the  mortgage  wai9  invalid. 
(Code  Civ.  Proc.,  sees.  1493,  1497, 1500;  Ellis  v.  Polhemus, 
27  Cal.  350 ;  Verdier  v.  Roach,  96  Cal.  467 ;  Bank  of  Sonoma 
Co,  v.  Charles,  86  Cal.  322 ;  Evans  v.  Johnston,  115  Cal.  180.) 
The  new  note  and  mortgage  were  not  payment  of  the  old, 
not  having  been  expressly  agreed  upon  as  payment.  (Orif- 
fith  v.  Grogan,  12  Cal.  317 ;  Comptoir  D'Escompte  v.  Dres- 
bach,  78  Cal.  15;  Savings  etc,  Soc.  v.  Burnett,  106  Cal.  530.) 
The  note  being  without  consideration  the  mortgage  falls 
with  it.  (Sawtelle  v.  Muncy,  116  Cal.  439.)  The  new  note 
and  mortgage  having  been  made  under  a  mutual  misap- 
prehension of  material  facts,  they  must  fail  for  want  of  free 
and  full  consent.  (Civ.  Code,  sees.  1565,  1567,  1576-78; 
Rosenberg  v.  Ford,  supra;  Rued  v.  Cooper,  119  Oal.  463; 
2  Pomeroy's  Equity  Jurisprudence,  sec.  849.) 
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Spencer  &  Raker,  and  H.  D.  &  G.  S.  Burroughs,  for  Re- 
spondent. 

The  allowed  claim  had  the  effect  of  a  judgment  which 
must  be  paid  in  due  course  of  administration,  and  charged 
the  property  of  the  estate  with  payment  thereof.  (Code  Civ. 
Proc.,  sees.  1497,  1504, 1516;  Estate  of  Hidden,  23  Cal.  363; 
Estate  of  Olenn,  74  Cal.  567.)  The  security  being  valueless, 
the  claim  for  the  note  was  properly  allowed.  (Williams  v. 
Hahn,  113  Cal.  475-77 ;  Savings  Bank  v.  Central  Market  Co., 
122  Cal.  28;  Blumberg  v\  Birch,  99  Cal.  416;  37  Am.  St. 
Rep.  67;  Toby  v.  Oregon  Pac.  JR.  R.  Co.,  98  Cal.  490,  494.) 
Where  the  reason  is  the  same,  the  rule  should  be  the  same ; 
and  the  law  requires  no  idle  acts.  (Civ.  Code,  sees.  3511, 
3532.)  Even  if  the  mortgage  was  valid,  the  presentation  and 
allowance  of  the  note  would  keep  the  mortgage  alive  as  an 
incident  of  the  note,  (Consolidated  Nat.  Bank  v.  Hayes,  112 
Cal.  75-82;  Sonoma  Co.  Bank  v.  Charles,  86  Cal.  322;  8  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  1072;  Cannon  v.  McDaniel,  46 
Tex.  303;  Danzey  v.  Swinney,  7  Tex.  627.)  The  payment 
of  the  valid  claim  against  the  solvent  estate  was  a  sufficient 
consideration  for  the  note  and  mortgage  by  the  devisees,  to 
the  actual  extent  of  the  debt.  There  was  a  complete  novation 
which  extinguished  the  old  obligation.  (Civ.  Code,  sees.  1530, 
1531.) 

TEMPLE,  J. — This  action  was  brought  to  foreclose  a 
mortgage  given  by  the  decedent  in  her  lifetime  and  by  the 
other  defendants. 

The  important  facts  are  these:  AUen  Wood,  who  was  then 
the  husband  of  the  intestate  Mary  Wood,  in  1888  gave  to 
plaintiff,  to  secure  an  indebtedness  due  from  himself  to 
plaintiff,  his  promissory  not  and  what  purported  to  be  a 
mortgage  upon  land  in  which  he  had  no  estate,  title,  or  in- 
terest of  any  kind  or  character,  and  which  was  then  and  has 
ever  since  been  owned  and  occupied  by  the  defendants  Mary 
E.  Long  and  W.  B.  Long  as  and  for  their  homestead.  Allen 
Wood  died  in  1890,  testate.  The  purport  of  his  will  is  not 
made  to  appear,  but  counsel  on  both  sides  assume  that  his 
widow,  Mary  Wood,  and  Mary  E.  Long,  who  was  his  daugh- 
ter and  only  child,  were  interested  in  his  estate. 
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He  left  a  solvent  estate,  and  among  his  assets  were:  1.  A 
tract  of  land  which  was  a  declared  homestead;  and  2. 
Eighty  acres  not  included  in  his  homestead. 

Mary  Wood,  then  his  widow,  was  appointed  admimstra' 
trix  with  the  will  annexed,  and  duly  qualified.  Notice  to 
creditors  was  published  and  in  due  time,  August  7,  1891, 
plaintiff  presented  for  allowance  his  claim  founded  upon  the 
note,  but  made  no  mention  of  the  mortgage.  It  was  duly 
allowed  both  by  the  administratrix  and  by  the  judge,  and 
was  filed. 

On  the  first  day  of  December,  1893,  the  said  Mary  Wood 
and  the  defendants  Long  executed  to  plaintiff  the  mortgage 
upon  which  this  suit  was  brought,  which  was  given  to  secure 
the  debt  due  from  the  estate  of  Allen  Wood,  and  there  was 
no  further  or  other  consideration  for  the  same  than  the  in- 
debtedness of  the  estate  of  Allen  Wood  to  plaintiff.  All  parties 
at  the  time  of  the  transaction  believed  that  the  land  coveiedby 
themortgagebelongedto  Allen  Wood  when  the  first  mortgage 
was  given  and  constituted  a  part  of  his  estate  at  the  time  the 
note  in  suit  was  given ;  also  that  the  claim  had  been  properly 
presented  to  his  administratrix  and  was  properly  allowed, 
and  was  a  valid  claim  against  the  estate,  both  as  to  the  not« 
and  the  mortgage.  All  parties  also  believed  that  there  was 
then  due  upon  the  original  note  about  two  thousand  nine 
hundred  dollars,  and  that  in  accepting  the  new  note  and  mort- 
gage in  lieu  of  the  old  one  plaintiff  remitted  about  four  hun- 
dred dollars  of  the  indebtedness  to  him.  As  a  matter  of 
fact,  the  amount  due  plaintiff  was  then  only  two  thousand 
three  hundred  and  twenty-one  dollars. 

Defendants  did  not  discover  any  of  these  mistakes  until 
after  this  action  was  commenced. 

It  is  not  foimd  that  Otto  believed  at  the  time  the  new  note 
was  given  that  the  land  described  in  the  mortgage  of  Allen 
Wood  belonged  to  the  estate,  but  he  certainly  knew  that 
Mary  Wood  and  the  defendants  were  acting  under  that  be- 
lief, and  he  did  not  inform  them  of  their  mistake.  In  his  re- 
ceipt given  in  discharge  of  the  old  debt  he  describes  it  as  a 
claim  secured  by  mortgage.  It  is  probable  that  when  the 
first  mortgage  was  accepted  by  Otto  he  supposed  that  the 
liuid  was  the  property  of  Wood,  but  it  is  possible  that  when 
he  presented  his  claim  to  the  administratrix  he  had  dis- 
covered the  truth,  and  therefore  did  not  present  the  mort- 
gage. 
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Practically^  the  only  defense  which  the  defendants  make  is 
that  there  was  no  consideration  for  the  new  note  and  mort- 
gage. And  this  is  based  upon  the  proposition  that  as  the  ob- 
ligation of  Allen  Wood  was  secured  by  mortgage,  and  the 
mortgage  was  not  described  in  the  claim,  as  the  statute  di- 
rects that  it  should  be,  the  allowance  is  absolutely  void,  and 
it  has  been  decided  in  this  state  that  a  wife  is  not  even 
morally  bound  for  the  debts  of  her  husband,  and  that  her 
note  for  his  debt,  where  there  is  no  new  consideration,  is 
void.  (Rosenberg  v.  Ford,  85  Cal.  610;  Sullivan  v.  Sullivan, 
99  Cal.  193;  Chaffee  v.  Browne,  109  Cal.  211.) 

Appellants  concede  that  if  Otto  had  a  valid  claim  against 
Allen  Wood's  estate,  and  the  claim  was  paid  by  the  new 
note  and  mortgage,  there  was  a  valid  consideration,  but  they 
deny  both  propositions. 

Respondent  accepts  these  as  the  true  issues  involved,  sub- 
ject to  his  contention  that  the  court  found  that  there  was  an 
adequate  consideration  and  did  not  find  that  there  was  a  mu- 
tual mistake.  Respondent  contends,  however,  that  the  debt 
of  Allen  Wood  to  plaintiff  was  not  secured  by  a  mortgage, 
and,  therefore,  it  was  properly  presented  and  allowed.  Sec- 
tion 726  of  the  Code  of  Civil  Procedure  provides :  "There  can 
be  but  one  action  for  recovering  any  debt,  or  the  enforcement 
of  any  right  secured  by  mortgage  upon  real  estate,  which 
must  be  in  accordance  with  the  provisions  of  this  section,'' 

etc. 

Admittedly,  Otto  could  not  waive  his  security,  if  security 
he  had,  and  bring  a  personal  action  to  recover  his  debt.  And 
it  is  also  admitted  that,  if  the  debt  was  so  secured,  it  was 
not  presented  as  required  by  section  1496  of  the  Code  of 
Civil  Procedure.  It  is  also  agreed  that  Allen  Wood  had 
neither  title  nor  possession  to  the  mortgage  premises  when 
he  gave  the  mortgage,  and  that  he  acquired  none  subse- 
quently. In  reality,  it  never  did  amount  to  security,  and  yet 
the  instrument  was  not  wholly  void.  Had  Allen  Wood  ac- 
quired any  interest  in  the  mortgaged  premises  during  the 
natural  life  of  the  contract  the  lien  of  the  mortgage  would 
at  once  have  attached  to  it.    An  after-acquired  title  feeds  the 

security. 

The  policy  which  led  to  the  enactment  of  section  726  has 
been  often  stated.  The  matter  is  discussed  in  Toby  v,  Oregon 
etc.  R.  i?.  Co.,  98  Cal.  490,  where  attention  is  called  to  some 
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actions  which  could  formerly  have  been  maintained  by  a 
mortgagee  after  breach  of  the  contract  on  the  part  of  the 
mortgagor.  The  ends  accomplished  by  the  section,  it  is 
said,  are:  1.  To  confine  the  mortgagee  to  one  action;  2.  To 
make  the  security  the  primary  fund  from  which  satisfaction 
is  to  be  made;  and  3.  To  give  plaintiff  a  judgment  for  the 
deficiency,  if  any,  remaining  after  exhausting  the  security. 

Appellant  relies  almost  entirely  upon  a  remark  found  in 
Barbieri  v.  RamelU,  84  Cal.  174,  as  follows:  "The  proper 
construction  of  the  language  of  the  statute  is  that,  if  the 
mortgage  on  its  face  purports  to  be  a  security  to  the  plain- 
tiff, then  he  must  bring  his  action  for  foreclosure.  This  word 
has  reference  to  the  purport  of  the  mortgage  as  it  appears 
upon  its  face.  The  interpretation  is  not  proper  when  its 
meaning  is  sought  in  something  outside  of  the  mortgage 
instrument." 

In  that  case  the  plaintiff  held  a  third  mortgage  and 
brought  a  personal  action  to  recover  his  debt,  and  claimed 
the  right  to  disregard  the  mortgage  because,  as  he  con- 
tended, the  amount  due  on  the  prior  mortgages  exceeded  the 
value  of  the  security.  The  ruling  was  to  the  effect  that  so 
long  as  he  had  a  lien  on  real  property  given  as  security  he 
must  foreclose.  In  effect,  this  is  saying  that  a  foreclosure 
and  sale  is  the  special  mode  provided  for  determining 
whether  there  is  anything  for  a  particular  mortgagee  in  the 
property  subject  to  the  lien.  This  position  seems  to  follow 
from  Biddel  v.  Brizzolara,  64  Cal.  354,  and  other  cases  which 
hold  that  the  liability  of  a  mortgagor  is  only  to  pay  any  de- 
ticiency  which  there  may  be  after  foreclosure  and  sale  of  the 
mortgaged  premises.  That  is  to  say,  so  long  as  there  4s  an 
unexecuted  lien  on  property  to  secure  the  debt  a  personal 
action  cannot  be  maintained.  To  inquire  whether  there  is 
such  property  as  that  which  the  mortgage  purports  to  cover, 
or  whether,  for  any  reason,  it  failed  to  create  a  lien,  is  not 
to  violate  the  rule  announced  in  Barbieri  v.  RamelU,  supra, 
nor  the  policy  of  the  statute.  If  it  can  be  made  to  appear  that 
there  is  no  such  pi'operty  as  that  which  the  mortgage  purports 
to  describe,  it  would  demonstrate  that  there  was  no  lien,  and 
the  debt  would  not  be  one  secured  by  mortgage  upon  real 
estate.  If,  when  the  mortgagor  executed  the  mortgage,  he 
had  neither  possession,  or  any  estate,  title,  or  interest  of  any 
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kind  or  character  in  the  mortgaged  premises,  and  never  at 
any  time  acquired  any,  it  is  equally  evident  that  the  debt  is 
not  one  secured  by  a  lien  upon  real  estate.  One  cannot  by 
his  contract  create  a  lien  upon  property  which  he  does  not 
possess,  and  to  which  he  has  no  title  of  any  character  what- 
ever. If  the  mortgagor  was  in  good  faith  asserting  a  claim 
to  the  property,  or  had  color  of  title,  or  was  asserting  an 
equity  in  reference  to  it,  perhaps  the  mortgagee  would  be 
compelled  to  foreclose.  Here,  confessedly,  the  mortgagor  had 
no  claim  of  title.  Nor  was  the  mistake,  if  there  was  one, 
such  as  could  be  corrected  in  a  court  of  equity.  Wood  did 
not,  so  far  as  appears,  describe  the  wrong  tract  of  land.  He 
was  apparently  under  the  impression  that  he  had  acquired 
title  to  the  land  from  the  United  States,  whereas  his  daughter 
and  son  in  law  had  applied  for  and  had  received  a  patent 
for  the  land.  It  does  not  appear  that  there  was  any  mis- 
representation or  fraud,  or  any  mistake  other  than  that  above 
stated.  And,  strange  as  it  may  appear,  the  widow,  the  daugh- 
ter, and  son  in  law  thought  the  land  belonged  to  the  estate  of 
Allen  Wood  when  they  gave  the  second  mortgage,  and  sup- 
I>osed  they  were  creating  a  lien  upon  the  property  to  which 
they  had  succeeded  as  devisees  or  heirs  of  Allen  Wood,  and 
not  upon  their  own  property  acquired  by  purchase. 

Under  such  circumstances  it  does  not  violate  the  policy 
established  by  section  726  to  allow  a  personal  action  upon  the 
note.  It  is  not  altogether  or  literally  true,  as  declared  in 
some  of  the  cases,  that  the  mortgagor  only  undertakes  to  pay 
the  deficiency  which  may  remain  after  the  return  is  made  of 
the  result  of  the  sale  on  foreclosure.  He  undertakes  to  pay 
the  debt,  but  if  there  exists  a  vaUd  lien  to  secure  its  pay- 
ment the  result  is  the  same  as  though  his  contract  had  been 
only  to  pay  the  deficiency.  If,  however,  without  fault  on 
the  part  of  the  mortgagee  the  lien  be  lost,  he  may  be  held 
for  the  entire  debt.  (Savings  Bank  v.  Central  Market  Co,,  122 
Cal.  28.)  And  if  by  some  mistake  the  mortgagee  does  not  get 
a  Hen  upon  anything,  the  rule  should  be  the  same. 

Why  should  he  go  through  the  senseless  form  of  fore- 
closure, when  confessedly  he  does  not  really  have  a  lien?  It 
may  even  be  doubted  whether  he  could  or  would  be  permitted 
formally  to  foreclose,  and  in  pursuance  of  a  decree  offer  for 
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sale  land  belonging  to  a  third  part)^  when  his  mortgagor 
neither  had  or  asserted  any  title  or  claim,  in  law  or  equity, 
with  reference  to  the  property.  Such  a  proceeding  would 
tend  to  cloud  land  titles,  and  surely  the  policy  of  the  law 
cannot  require  it. 

The  claim  as  presented  and  allowed  being  a  valid  claim 
against  the  estate  of  Allen  Wood,  deceased,  it  is  admitted  that 
it  was  a  sufficient  consideration  for  the  new  note  and  mort- 
gage, provided  it  was  surrendered  and  given  up  a:^  paid  by  the 
new  note.  It  is  contended  that  there  was  no  express  agreement 
that  the  acceptance  of  the  new  note  should  operate  as  pay- 
ment of  the  old  note.  It  is  averred  in  the  answer,  and  found, 
that  plaintiff  importuned  Mrs.  Mary  Wood  for  a  new  note 
in  lieu  of  the  old,  and  threatened  to  bring  suit  upon  his  note 
and  mortgage  and  put  the  estate  to  great  expense ;  that  to  pre- 
vent this  Mrs.  Wood  proposed  to  execute  the  new  mortgage 
''in  lieu  of  the  claim  and  demand  of  said  Otto  against  the 
estate  of  Allen  Wood,  deceased,  if  said  Otto  would  forego  the 
foreclosure  of  said  mortgage  and  surrender  the  note,"  etc., 
and  that  Otto  accepted  said  proposition,  and  "pursuant 
thereto  the  note  and  mortgage  described  in  the  complaint 
herein  were  executed  and  delivered  to  plaintiflF." 

It  is  also  found  that  before  the  new  note  and  mortgage 
were  delivered  Mrs.  Mary  Wood  was  informed  that  the  old 
note  had  been  lost,  and  therefore  could  not  be  given  up,  and 
thereupon  Otto  gave  aTeceipt  as  follows: 

"Law  Office  of  Goodwin  &  Goodwin. 

"Susanville,  Cal.,  March  26,  1894. 

"Received  of  Mrs.  Allen  Wood,  adinini.-stratrix  of  the  es- 
tate of  Allen  Wood,  deceased,  the  sum  of  twenty-eight  hun- 
dred and  sixty-two  dollars,  being  payment  full  and  complete 
satisfaction  and  discharge  of  claim  of  undersigned  against 
?aid  estate,  for  promissory  note  and  mortgage  dated  the  18th 
day  of  December,  1888,  for  $4,230.30-100,  and  recorded  De- 
cember 18,  1888,  in  Vol.  E.  of  Mortgages,  page  332-3  and  4, 
Lassen  county  records. 

"(Signed)  ANTHONY  OTTO." 

The  point  is,  that  the  receipt  specifies  that  it  is  received  in 
payment  of  the  claim  but  not  of  the  note,  which  it  is  said  left 
him  free  to  foreclose  the  mortgage  which  he  might  do 
though  the  claim  against  the  estate  was  not  presented  or 
allowed.    There  is  nothing  in  this.  Satisfaction  and  discharge 
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of  the  claim  on  the  note  is  payment  of  the  note,  unless  it  is 
otherwise  expressed. 

Appellant  contends  that  there  was  a  mutual  mistake  as  to 
other  matters  and  that  the  contract  was  based  upon  mutual 
misapprehension.  The  main  point  is  that  in  the  compromise 
all  parties  understood  that  Otto  was  remitting  four  hundred 
dollars  justly  due  him,  and  one  inducement  for  the  defend- 
ants to  give  new  security  for  the  debt  was  their  conviction 
that  thereby  they  were  gaining  four  hundred  dollars.  They 
thought  Otto  was  paying  them  four  hundred  dollars  as  an 
inducement.  Unless  Otto  could  have  made  his  money  out  of 
the  estate,  there  was  no  foundation  for  such  belief.  Otto's 
claim  had  been  filed.  It  included  a  copy  of  the  note  and  the 
credits.  In  Otto's  affidavit  it  was  stated  that  the  amount  due 
was  two  thousand  two  hundred  and  ninety-five  dollars  and 
twenty-three  cents,  which  it  seems  was  about  fifty  dollais  too 
much.  The  misapprehension  or  mistake  made  by  Otto  was  in 
regard  to  matters  in  reference  to  which  Mrs.  Wood  and  her 
attorney  were  as  well  informed  as  Otto  was.  Their  ignorance 
of  the  truth  was  the  result  of  gross  negligence.  The  court 
rendered  judgment  only  for  the  sum  actually  due.  The  fail- 
ure of  Mrs.  Wood  and  her  attorneys  to  compute  the  interest 
shows  that  they  did  not  consider  that  a  matter  of  much  conse- 
quence in  the  compromise.  As  it  is  found  that  the  estate  was 
solvent,  and  it  is  assumed  here,  as  it  must  have  been  in  mak- 
ing the  compromise,  that  Mrs.  Wood  and  the  defendants  wen^ 
the  only  persons  interested  in  the  estate  of  Allen  Wood,  they 
were  practically  getting  an  extension  of  credit  for  their  own 
debt. 

Under  the  circumstances  I  think  defendants  should  not  be 
relieved  from  their  obligation. 

The  judgment  is  affirmed. 

McFarland,  J.,  and  Henshaw,  J.,  concurred. 
Hearing  in  Bank  denied* 
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[Sac.  No.  636.    Department  Two.--Januarj  29,  1900.] 

P.  GILLON,  Administrator  of  Estate  of  Mary  McNulty,  De- 
ceased, Appellant,  v.  NORTHERN  ASSURANCE 
COMPANY  OF  LONDON  AND  ABERDEEN,  Re 
spondent. 

FxBE  Insukance — Breach  of  Condition  of  Pouct— Deed  to  Avoid 
Probate  Expbtvses— Loss  after  Death  of  Insured. — ^Under  a 
policy  of  fire  insurance  containing  the  usual  proviBions  avoiding  the 
policy  in  ease  of  change  of  title  in  the  property  insured,  a  deed  made 
by  the  insured  person  a  few  days  before  death  to  a  brother  in  order 
to  avoid  prolate  rxpcnFes,  without  a  transfer  of  the  policy,  avoids 
the  policy  from  the  time  when  the  deed  becomes  effective,  whether 
at  its  date,  or  at  the  death  of  the  insured,  and  no  recovery  can  be 
had  thereupon  by  the  administrator  of  the  insured  person  for  a  loss 
occurring  after  the  death. 

Id. — Notice  of  Transfer — Good  Faith. — ^Notice  of  the  transfer  given 
to  the  agent  of  the  insurance  company  before  the  fire,  and  the  good 
faith  of  the  transfer  cannot  alter  the  effect  of  a  violation  of  the 
condition  of  the  policy,  or  aid  the  administrator  of  the  insured  per- 
son to  recover  upon  the  policy. 

Id. — Insurance  upon  Personal  Pbopertt — Premature  Action — 
Proofs  of  Loss. — Where,  by  the  terms  of  the  policy,  it  was  not  pay- 
able until  sixty  days  after  proofs  of  loss  had  been  received  by  the 
company,  an  action  to  recover  for  the  loss  of  personal  property  in- 
sured, brought  within  the  period  of  sixty  days  after  the  presentation 
of  the  proofs  of  loss,  is  premature,  and  cannot  be  maintained. 

Id. — ^Waiver  of  Time  for  Proof. — ^Tha  waiver  of  time  limited  for  the 
presentation  of  proofs  of  loss  is  not  a  waiver  of  the  requirement 
of  proofs,  nor  of  the  condition  for  payment  within  sixty  days  after 
the  making  of  the  proofs  of  loss. 

Id.— Pleading — ^Presentation  of  Proofs  of  Loss — Waiver  not  Al- 
leged.— ^Where  the  complaint  avers  that  the  proofs  of  loss  were 
presented  more  than  sixty  days  before  the  commencement  of  the  ac- 
tion, and  does  not  aver  or  count  upon  a  waiver  of  the  proofs  of  loss, 
such  waiver  cannot  be  relied  upon  to  sustain  the  actioau 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
lano County  and  from  an  order  denying  a  new  trial.  A.  J. 
Buckles,  Judge. 

The  facts  are  stated  in  the  opinion. 

John  M.  Gregory,  for  Appellant. 
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Van  Ness  &  Redman,  for  Respondent. 

GRAY,  C. — ^This  is  an  action  on  a  fire  insurance  policy/ 
The  defendant  had  judgment,  and  the  plaintiff  appeals  from 
an  order  denying  him  a  new  trial.  The  policy  was  issued  to 
Mary  McNulty,  and  by  it  her  two  frame  houses  and  one  shed 
were  insured  for  one  thousand  and  twenty-five  dollars,  and 
her  household  furniture  and  wearing  apparel  for  three  hun- 
dred dollars.  Thereafter  Mary  McNulty,  by  deed,  conveyed 
the  said  houses  and  shed  and  land  on  which  they  were  situ- 
ated to  her  brother,  P.  Gillon,  to  avoid  the  expense  of  probat- 
ing her  estate.  A  few  days  later  Mary  McNulty  died,  and 
thereupon  het  said  brother  took  possession  of  said  real  prop- 
eity  and  held  the  same  for  nearly  two  months,  when  the 
whole  of  said  personal  property  and  two  of  the  buildings  were 
destroyed  and  the  other  building  was  badly  damaged  by  fire.; 
Before  the  death  of  his  sister  Gillon  notified  defendant's  Val- 
lejo  agent  of  the  transfer  of  the  buildings  to  himself,  but  no 
transfer  of  the  policy  was  ever  effected.  The  personal  property 
belonged  to  Mary  McNulty  at  her  death,  and  when  destroyed 
was  a  part  of  her  estate.  Immediately  after  the  fire,  Gillon 
notified  defendant  thereof,  and  an  adjuster  was  sent  to  ascer^ 
tain  the  amount  of  the  loss.  During  his  investigations,  the" 
adjuster  obtained  knowledge  of  the  said  transfer  to  Gillon, 
and  reported  the  same  to  defendant.  The  next  thing  of  im^ 
portance  in  reference  to  the  matter  occurred  between  the  at-* 
torneys  for  the  respective  parties.  Forty-one  days  after  the.firo 
the  attorneys  of  defendant  wrote  to  the  attorneys  of  plaintiff 
saying  that  defendant  was  not  liable  for  the  injury  to  the 
buildings,  giving  reasons  therefor,  and  as  to  the  personal 
property  they  said:  "We  will  endeavor  to  reach  a  settle- 
nient  with  you  in  regard  to  the  loss  of  the  personal  property 
as  soon  as  a  representative  of  the  estate  has  been  appointed.'' 
Nothing  further  was  done  until  upward  of  seven  months 
thereafter,  when  the  plaintiff,  as  administrator,  made  a  de- 
mand in  writing  for  the  whole  amount  of  the  insurance,  and 
to  this  demand  the  attorneys  for  defendant  replied  by  letter, 
the  material  part  of  which  is  as  follows : 

''We  stated  to  your  attorney,  Mr.  Hall,  as  far  back  as  last 
August,  that  we  were  ready  to  take  up  for  adjustment  the  loss 
CXXVII.  Cal.— 31 
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on  the  second  and  third  itemfi  of  the  policy — ^the  personal 
property — as  soon  as  an  administrator  of  her  estate  had  been! 
appointed.  Why  you  have  delayed  taking  any  action  in  the 
matter  for  this  long  period  of  time  we  do  not  know,  and  your 
failure  to  present  the  statement  and  proof  required  by  the 
policy  within  sixty  days  after  the  loss  has  probably  worked  a 
forfeiture  of  all  rights  under  the  policy.  But,  without  re- 
gard to  this  failure  on  your  part  to  comply  with  the  terms  of 
the  policy,  the  company  is  now,  as  it  always  has  been,  ready 
to  settle  and  pay  the  leas  on  the  personal  property.  In  order 
that  it  may  be  advised  as  to  the  extent  and  nature  of  this  loss, 
it  will  be  necessary  for  you  to  furnish  to  the  company  the 
verified  statement  called  for  by  the  policy,  giving,  among 
other  things,  an  itenuied  list  of  the  insured  furniture  and 
wearing  apparel  claimed  to  have  been  damaged  or  destroyed 
by  the  fire,  the  cash  value  of  each  item  thereof,  and  the 
amount  of  loss  thereon." 

Eighty*five  days  subsequent  to  the  date  of  this  letter,  and 
one  year,  lacking  seven  days,  after  the  fire,  the  plaintiff  for 
the  first  time  furnished  defendant  with  a  proof  of  loss,  and 
three  days  thereafter  this  suit  was  begun.  The  policy  con- 
tained the  usual  provisions  voiding  the  contract  of  insurance 
ill  case  of  any  change  of  title  in  the  property  insured,  requir- 
ing proof  of  loss  within  sixty  days  after  a  fire,  and  that  noth« 
ing  should  be  payable  until  sixty  days  after  such  proof  of  loss 
had  been  received  by  the  company.  The  complaint  alleged 
that  ''more  than  sixty  days  prior  to  the  commencement  of 
this  action  the  defendant  was  famished  with  due  proofs  of 
said  loss  for  and  on  behalf  of  said  estate/'  and  no  effort  was 
made  to  amend  such  oomplaint. 

1.  The  conveyance  of  the  buildings  by  the  insured  oper- 
ated to  transfer  the  title  in  the  property  to  Gillon  either  at  the 
date  of  the  deed  or  at  the  time  of  the  grantor's  death.  It  is 
unnecessary  to  consider  at  which  of  these  dates  the  title  vested 
in  Gillon,  for  both  occurred  before  the  fire.  It  is  not  con- 
tended that  this  deed  was  invalid  or  that  it  did  not  transfer 
the  property  to  Gillon,  but  all  that  appellant  says  about  the 
clause  as  to  a  transfer  of  title  is  this:  ''We  claim  that  the 
notice  to  defendant's  Vallejo  agent  before  the  fire  was  suf« 
ficient  to  relieve  us  from  the  operation  of  this  clause,  the 
transfer  being  in  the  best  of  faith  and  the  risk  becoming  no 
greater  by  the  transfer."     The  appellant  evidently  forgets 
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that  this  suit  is  brought  on  behalf  of  the  estate  of  Mrs.  Mc- 
Nulty,  and  not  on  behalf  of  Gillon.  The  notice  of  the  trans-* 
fer  could  in  no  way  assist  Mrs.  McNulty  or  her  estate,  in  re- 
covering insurance  on  property  the  title  to  which  she  had 
parted  with  contrary  to  the  provisions  of  the  policy.  Good 
faith  in  the  transaction  could  not  alter  its  effect  as  a  violation 
of  such  provisions. 

2.  The  appellant  was  not  entitled  to  recover  for  the  per- 
sonal property  for  the  following  reasons :  It  has  been  held  by 
this  court  in  two  well-considered  cases  that  a  complaint  in  an 
action  on  a  policy  of  fire  insurance,  which  failed  to  show  that 
proofs  had  been  made  in  accordance  with  the  provisions  of 
the  policy  sixty  days  before  action  begun,  did  not  state  a 
cause  of  action  on  such  policy.  (Doyle  v.  Phoenix  Ins.  Co., 
44  Oal.  264;  Cowan  v.  Phoenix  Ins.  Co.,  78  Cal.  181.)  In 
another  case  it  is  held  that  a  nonsuit  was  properly  granted  ia 
an  action  on  a  policy  similar  to  this  where  the  evidence 
showed  that  the  suit  was  commenced  before  proofs  were 
made,  (McCormack  v.  North  British  Ins.  Co.,  78  Cal.  469.) 
It  is  undoubtedly  the  settled  law  that  a  suit  commenced 
within  the  sixty  days,  given  by  the  policy  for  payment  of  thq 
loss  after  proofs  are  made,  is  prematurely  brought.  This  rule 
is  recognized  by  appellant  in  his  complaint  when  he  states 
that  due  proofs  of  loss  were  furnished  more  than  sixty  days 
before  the  commencement  of  this  action,  but  the  evidence  and 
findings  are  against  him  on  this  proposition.  Of  course,  this 
proof  of  loss  may,  like  any  condition  of  a  contract,  be  waived. 
But  here,  again,  both  the  evidence  and  the  findings  as  to  the 
waiver  are  against  appellant's  contention.  The  denial  of  lia- 
bility as  to  the  real  property,  and,  coupled  with  it,  the  ex- 
press admisiBon  of  liability  as  to  the  personal  property,  could 
only  be  treated  as  a  waiver  as  to  such  real  property.  It  surely 
could  not  be  treated  as  a  waiver  of  proof  of  loss  as  to  the  per- 
sonal property.  (Milwaukee  etc.  Ins.  Co.  v.  Winfield,  6  Kan. 
App.  527.)  Section  1486  of  the  Civil  Code,  cited  by  appel- 
lant, has  no  application  to  this  subject.  The  letters  in  evi- 
dence show  a  waiver  only  as  to  the  time  within  which  proofs 
of  loss  as  to  the  personal  property  may  be  furnished.  They 
show  no  waiver  of  the  making  of  the  proofs,  but,  on  the  con- 
trary, it  is  insisted  in  one  of  them  at  least  that  such  proofs  be 
thereafter  made,  even  though  the  time  for  making  them  un- 
der the  policy  had  expired. 
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There  being  no  waiver  of  the  requirement  of  proofs  of  loss 
as  to  the  personal  property,  and  certainly  no  waiver  of  the 
provision  of  the  policy  that  the  loss  was  not  payable  until 
sixty  days  after  its  ascertainment  and  proof,  we  think  the 
trial  court  was  right  in  ite  conclusions  and  that  the  action  as 
to  the  personal  property  was  prematurely  brought. 

If  the  appellant  were  correct  in  his  contentions  as  to  a 
waiver  being  disclosed  by  the  evidence,  it  is  still  difficult  to 
see  how  we  could  be  justified  in  disturbing  the  findings  and 
judgment  in  the  case  when  appellant  nowhere  in  his  com- 
plaint counts  on  such  waiver,  but  alleges  the  actual  furnish- 
ing of  proofs  and  that  they  were  furnished  sixty  days  before 
action  begun.     (Rogers  v.  Kimball,  121  Oal.  247.) 

We  advise  that  the  order  appealed  from  be  affirmed. 

Cooper,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  aiiirmed. 

Henshaw,  J.,  Temple,  J.,  McFarland,  J. 


[S.  P.  No.  1961.    Department  Two.— January  29,  1900.1 

C.  C.  SWAFFORD,  Appellant,  v.  BOARD  OF  EDUCA- 
TION OF  CITY  OF  PETALUMA.  et  al.,  Respondents. 

Appbai^— Bxvixw — ^ABOUHEifT. — ^Upon  appeal  from  a  judgment  and  from 
an  order  denying  a  new  trial,  the  appeal  from  the  judgment  cannot 
be  considered  if  taken  too  late;  and  the  sufficiency  of  the  evidence 
will  not  be  reviewed  upon  appeal  from  the  order  denying  the  new 
trial,  where  the  brief  of  the  appellant  relies  only  upon  alleged  er- 
rors of  law,  occurring  at  the  trial. 

Acnow  FOB  Breach  of  CJontbact— Discharge  from  EMPLOTiiENT    as 

ip^^cHEB Evidence — ^Employment  of  Pbedecebbob. — ^In  an  action 

against  a  board  of  education,  and  the  members  thereof,  to  recover 
as  damages  for  the  breach  of  an  alleged  contract  of  employmoit 
as  teacher  for  a  stated  period  at  a  fixed  salary,  the  amount  of  sal- 
ary which  would  have  been  received  if  plaintiff  had  not  been  dis- 
charged, evidence  of  the  employment  of  plaintiff's  predecessor  at 
the  same  monthly  salary,  and  of  his  continuing  to  act  for  one  year, 
and  of  his  resignation,  and  the  choice  of  plaintiff  as  his  successor. 
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is  irreleraai  and  immaterial,  and  does  not  tend  to  prove  the  contract 
alleged. 
Id. — Genxbal  Qfisb  of  EviDBif ce. — ^Where  an  offer  of  evidence  includes 
many  different  propositions  grouped  together,  if  the  proof  of  any 
proposition  is  incompetent,  irrelevant,  or  immaterial,  the  ruling  of 
the  court  in  rejecting  the  entire  offer  must  he  sustained. 

lO. — ^EVIDENCB  OF  SfBOIAL  HkBTINO  OF  BOABD — ChABOES  OF  UNFBOFBS- 

SIGNAL  Conduct — General  Motion  to  Stbike  Out. — ^Evidence  re- 
ceived of  a  special  meeting  of  the  board  of  education  to  investigate 
charges  of  unprofessional  conduct  against  the  plaintiff,  prior  to  his 
discharge,  is  not  reached  by  a  general  motion  "to  strike  out  the  testi- 
mony thus  far  introduced,  partially  upon  the  ground  that  it  ap- 
pears that  no  notice  had  been  given"  to  a  certain  member  of  the 
board  of  education.  The  motion  is  broad  enough  to  include  all  the 
evidence  in  the  case,  and  was  correctly  denied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County  and  from  an  order  denying  a  new  trial.  S. 
K.  Dougherty,  Judge. 

The  facts  are  stated  in  the  opinion. 

H.  G.  Walker,  for  Appellant. 

J.  P.  Rogers,  and  F.  A.  Meyer,  for  RespondentB. 

COOPER,  C— This  is  an  appeal  from  a  judgment  and  an 
order  denying  motion  for  a  new  trial.  The  complaint  al- 
leges that  in  the  month  of  December,  1894,  the  defendant, 
as  a  corporation,  "by  a  resolution  duly  elected  and  employed 
the  said  plaintiff  as  teacher  of  the  Petaluma  High  School" 
for  the  term  of  six  months,  commencing  on  the  first  day 
of  January,  1895.  "That  the  salary  and  compensation  at- 
tached to  the  position  of  teacher  of  said  school,  and  which 
the  said  plaintiff  was  to  receive  according  to  the  terms  of 
said  resolution  and  contract  of  employment,  was  one  hun- 
dred and  sixty-five  dollars  per  month  for  said  term  of  six 
months."  That  plaintiff  entered  upon  his  duties  as  such 
teacher  and  taught  said  school  up  to  February  20,  1895, 
when  defendant  paid  him  two  hundred  and  forty-seven  dol- 
lars and  fifty  cents,  being  his  salary  in  full  up  to  said  time, 
and,  that  the  defendant  then  wrongfully  discharged  him  and 
refused  to  allow  him  to  complete  his  term  under  his  contract. 
Damages  are  asked  in  the  sum  of  seven  htmdred  and  forty- 
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two  dollars  and  fifty  oente,  being  the  amount  that  it  is 
claimed  plaintiff  would  have  earned  at  the  rate  agreed  upon 
if  allowed  to  complete  his  term  according  to  contract.  The 
case  was  tried  without  a  jury.  The  learned  judge  of  the 
court  below,  after  hearing  the  evidence,  found  that  the  de- 
fendant never,  by  resolution  or  otherwise,  employed  the 
plaintiflf  for  the  term  specified,  or  for  any  other  term,  and 
that  no  fixed  salary  or  compensation  was  attached  to  the 
position  of  such  teacher.  That  the  defendant  never  wrong- 
fully or  in  any  manner  prevented  plaintiflf  from  perform- 
ing any  services  or  duties,  and  that  plaintiff  has  not  been 
damaged  by  defendants  in  any  sum  or  at  all.  Judgment 
was  accordingly  entered  against  plaintiflf  March  7,  1898. 
The  notice  of  appeal  from  the  judgment  was  not  served  or 
filed  till  April  11,  1899,  and  counsel  for  defendants  object 
to  the  appeal  from  the  judgment  being  considered  because 
not  taken  within  the  time  prescribed  by  statute.  The  plain- 
tiff's attorney  concedes  that  the  appeal  was  not  taken  in  time 
and  therefore  the  appeal  from  the  judgment  will  not  be 
considered.  This  leaves  for  consideration  the  appeal  from 
the  order  denying  the  motion  for  a  new  trial.  The  attor- 
ney for  plaintiflf  in  his  opening  brief  says  that  he  ''will  not 
touch  upon  matters  respecting  the  judgment  in  so  far  as  a 
reviewing  of  the  evidence  is  concerned,  but  will  direct  at- 
tention to  errors  of  law  upon  which  appellant  relies."  It 
will,  therefore,  be  assumed  that  the  findings  are  supported 
by  the  evidence  and  that  the  judgment  is  the  legal  conclu- 
sion from  the  facts  found. 

It  is  urged  as  the  principal  ground  for  reversal  of  the  or- 
der denying  the  new  trial  that  the  plaintiflf  oflfered  to  prove 
that  by  resolution  of  defendant  passed  on  the  thirtieth  day 
of  June,  1890,  the  salary  of  the  principal  of  the  said  high 
school  was  fixed  at  one  hundred  and  sixty-five  dollars  per 
month,  and  that  the  court  erred  in  refusing  to  hear  such 
proof.  The  record  illustrates  the  position  in  which  counsel 
are  often  placed  by  offering  to  prove  certain  facts  in  order 
to  save  exceptions  instead  of  asking  the  questions  and  taking 
a  ruling  upon  the  questions  so  asked.  In  this  case  it  appears 
that  after  the  close  of  defendants'  evidence  the  plaintiff  was 
called  in  rebuttal.  After  some  discussion  as  to  whether  or 
not  the  offered  evidence  was  in  rebuttal,  the  court,  in  the 
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ezerdfie  of  iti  discretion,  allow^  tha  plfuntiff'a  attorney  to 
offer  it  a8  part  of  lug  avidano^  in  chief.  The  <^er  covers 
some  five  folios  of  tbe  transcript,  and  it  is  not  necessary  here 
to  give  it  in  full.  Among  other  things,  counsel  for  plaintiff 
"offered  to  prove"  that  on  the  thirtieth  day  of  June,  1800, 
I.  S.  Crawford  was  principal  of  the  Petaluma  High  School 
and  continued  as  such  until  the  twenty*ninth  day  of  June, 
1891.  That  hy  resolution  passed  on  the  thirtieth  day  of 
June,  1890,  the  salary  of  the  principal  of  said  school  was 
fixed  at  one  hundred  and  sixty-five  doUaii  per  mmth.  That 
,  Professor  CSrawford  continued  to  teach  until  June  29, 1891, 
when  his  resignation  was  received  and,  on  motion,  accepted. 
That  the  board  then  proceeded  to  ballot  for  his  successor. 
That  the  names  of  several  candidates  ware  proposed,  and, 
upon  ballot  being  taken,  plaintiff  was  elected  as  successor  of 
said  Crawford.  That  plaintiff  thereupon  entered  upon  bis 
duties  as  teacher  and  continued  to  teach  up  to  the  sixteenth 
day  of  February,  1896,  receiving  one  hundred  and  sixty-five 
dollars  per  month  during  all  tiiat  time.  That  the  salary  of 
plaintiff  was  paid  by  warrants  drawn  by  the  board  of  edu- 
cation upon  the  treasurer  of  the  city  of  Petaluma. 

Counsel  for  plaintiff  offered  to  prove  all  the  above  facts 
''by  tbe  minutes  of  tiie  board  of  education  and  other  testi- 
mony." The  offer  was  objected  to  as  being  incompetent, 
irrelevent,  and  immaterial.  The  objection  was  sustained, 
and  plaintiff's  counsel  excepted.  We  think  the  ruling  cor- 
rect. 

The  offer  included  many  different  propositions  grouped 
together,  and,  if  the  proof  of  any  one  propcaiticm  was  in- 
competent, irrelevant,  or  immaterial,  the  ruling  should  be 
sustained.  It  certainly  does  not  appear  to  us  that  the  evi- 
dence as  to  one  Crawford  being  principal  of  the  high  school 
in  June,  1890,  that  he  continued  to  teach  until  June,  1891, 
and  then  resigned,  that  the  resignation  was  accepted,  that 
several  candicktes  were  proposed  to  fill  the  vacancy,  that 
the  salary  of  the  plaintiff  was  paid  by  warrants  drawn  on 
the  treasurer,  would  have  been  material  or  relevant  to  any 
issue  before  the  court. 

Plaintiff  had  alleged  an  express  contract  made  in  Decem- 
ber, 1894,  under  and  by  the  terms  of  which  he  was  to  re- 
ceive one  hundred  and  sixty-five  dollars  per  month  for  six 
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monthfl.  There  was  no  issue  as  to  the  amount  of  plaintiff's 
salary.  He  received  one  hundred  and  sixty-five  dollars  per 
month  for  the  time  he  was  employed.  He  daimed  employ- 
ment under  an  express  contract  made  in  December,  1894. 
A  contract  made  with  a  different  party  in  June,  1890,  would 
not  tend  to  prove  the  express  contract  alleged. 

There  is  evidence  in  the  record  as  to  a  special  meeting  of 
the  board  of  education  of  Petaluma  on  February  16,  1895, 
for  the  purpose  of  investigating  certain  charges  of  unpro- 
fessional conduct  preferred  against  plaintiff  as  principal  of 
said  high  school.  It  is  claimed  that  the  court  erred  in  re- 
fusing to  strike  from  the  record  all  evidence  as  to  such  spe- 
cial meeting,  for  the  reason  that  the  same  was  illegal  and 
called  without  proper  notice.  We  fail  to  find  in  the  record 
any  motion  to  strike  out  such  evidence.  After  the  counsel 
for  defendants  had  examined  one  Haskell  in  regard  to  vari- 
ous matters,  including  the  said  special  meeting,  counsel  for 
plaintiff  moved  "to  strike  out  the  testimony  thus  far  intro- 
duced partially  upon  the  ground  that  it  appears  that  no 
notice  had  been  given  to  this  member  of  the  board  of  edu- 
cation." 

It  does  not  appear  that  any  motion  was  made  to  strike 
out  the  evidence  as  to  the  special  meeting.  The  motion  was 
broad  enough  to  include  all  the  evidence  in  the  case,  includ- 
ing that  of  plaintiff.    The  motion  was  correctly  denied. 

We  find  no  error  in  the  record  and  advise  that  the  order 
by  affirmed. 

Gray,  C,  and  Britt,  C,  conourred. 

For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed*  Heoshawi  J.,  Temple,  J.,  McFarland,  J. 
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[Crim.  Ko.  612.    In  Bank.— January  29,  1900.] 
In  re  BERNARD  WARD,  on  Habeas  Corpus. 

Criicinal  Law— CoifyionoN  of  Embezzlement— Pbobablb  Gauik  pob 
APFBAir— Illness  or  Defendant — ^Habeas  Corpus — ^Admission  to 
Bail. — ^Where  probable  cause  appears  for  an  appeal  from  a  judg- 
ment of  conyiction  of  embezslement,  the  afBdaTita  of  reputable  phy* 
sieians,  including  the  affidavit  of  one  physician  agreed  upon  by  the 
district  attorney  and  the  defendant,  showing  that  his  illhealth  ia 
such  that  confinement  in  jail  pending  the  appeal  would  endanger 
his  life,  the  circumstances  are  of  such  an  extraordinary  character 
that  it  is  a  proper  exercise  of  discretion  upon  Kahea$  corpus  to  ad- 
mit the  defendant  to  bail  pending  the  appeal. 

HABEAS  CORPUS  in  the  Supreme  Court  for  admission 
of  the  defendant  to  bail  pending  an  appeal  from  a  judgment 
of  the  Superior  Court  of  the  City  and  County  of  San  Fran- 
cisco.   Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Frank  McGowan,  for  Petitioner, 

THE  COL)  RT.— The  petitioner  was  on  the  second  day  of 
December,  1899,  convicted  of  a  felony  in  the  superior  court 
of  the  city  and  county  of  San  Francisco,  to  wit,  of  embezzle- 
ment. A  judgment  was  rendered  against  him  that  he  be 
imprisoned  in  the  state's  prison  at  San  Quentin  for  the  term 
of  seven  years.  From  this  judgment  he  has  taken  an  appeal, 
and  a  certificate  of  probable  cause  was  granted  him  by  the 
judge  of  the  court  in  which  he  was  convicted.  He  made  ap- 
plication to  said  court  to  be  allowed  to  give  bail  pending  the 
appeal,  and  the  application  w^as  by  said  court  denied.  He 
is  now  before  this  court  on  habeas  corpus  for  the  purpose  of 
being  allowed  to  give  such  bail.  Upon  the  hearing  he  pro- 
duced the  certificates  and  affidavits  of  three  respectable 
physicians,  in  all  of  which  it  is  stated  that  he  is  suffering 
with  chronic  catarrh  and  asthma,  and  that  confinement  in 
jail  would  be  injurious  to  his  health,  and  in  one  of  which 
it  is  stated  that  "confinement  in  jail  is  injurious  to  his  health 
and  endangers  his  life."    At  the  hearing  there  was  the  addi- 
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tional  testimony  of  Dr.  James  H.  O'Connor,  a  reputable 
physician,  who  testified  very  fuUy  as  to  the  condition  of  the 
petitioner,  and  stated  very  positively  that,  from  his  frequent 
examinations  of  the  petitioner,  his  opinion  was  that  confine- 
ment in  the  jail  under  the  conditions  there  existing  would,  if 
continued  two  or  three  months,  result  fatally.  At  this  hear- 
ing, which  was  on  January  13,  1900,  it  was  stated  by  an 
attorney  who  represented  the  district  attorney's  office  that 
petitioner  and  his  counsel  had  refused  to  allow  any  phy- 
sician selected  by  the  district  attorney  to  examine  petitioner. 
As  this  statement  was  not  denied  (the  main  counsel  for  the 
petitioner  being  absent),  it  was  suggested  by  the  court  that 
the  case  would  be  continued  to  allow  an  examination  of 
the  petitioner  by  some  physician  selected  by  the  district  at- 
torney. Afterward,  a  stipulation  was  entered  into  by  the 
district  attorney  and  the  attorney  for  petitioner  that  Dr. 
J.  6.  Morrissey  was  a  physician  satisfactory  to  both  parties, 
and  that  said  physician  "may  make  and  file  his  affidavits 
herein  showing  the  physical  condition  of  Bernard  Ward, 
petitioner  herein."  Such  an  examination  was  afterward 
made  by  Dr.  Morrissey,  and  his  affidavit  has  this  day  been 
presented  to  the  court,  and  is  as  follows : 

''I  am  now,  and  during  all  the  times  hereinafter  men- 
tioned was,  the  city  physician  in  and  for  the  city  and 
county  of  San  Francisco,  state  of  California.  I  made  a  phy- 
sical examination  of  Bernard  Ward,  the  defendant  in  the 
above-entitled  matter,  at  the  county  jail  in  the  said  city  and 
county,  on  the  nineteenth  day  of  January,  1900.  I  find 
said  defendant  to  be  suffering  from  asthma  and  his  lungs 
are  involved,  and  the  physical  conditions  now  existing  at 
said  county  jail,  where  said  Ward  is  now  incarcerated,  are 
such  that  further  confinement  of  said  Ward  at  said  jail  is 
fraught  with  serious  impending  danger  to  his  health.  The 
balance  of  chances  is  that,  if  said  Ward  shall  continue  to 
be  confined  for  a  period  of  three  months  or  more  in  said 
county  jail,  a  fatal  result  will  ensue." 

We  think  that  in  this  case  circumstances  of  an  extraordi- 
nary character  appear,  within  the  meaning  of  former  decis- 
ions of  this  court,  and  that  it  is  a  proper  exercise  of  discre^! 
tion  to  admit  petitioner  to  bail  pending  the  appeal.  It  is 
therefore  ordered  that  the  petitioner  be  admitted  to  bail, 
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pendmg  Im  appeal,  in  th«  mm  of  seven  thousand  dollara^  the 
undertaking  to  be  approved  by  the  judge  of  the  superior 
court  in  which  he  was  convicted;  and  that  upon  the  giving  of 
such  an  undertaking,  approved  by  said  judgOi  the  petitioner^ 
be  discharged  from  custody. 


[Sac  No.  974*    Department  One.— January  80,  1900.] 
R.  D.  GIRVIN  et  al.,  Appellants,  v.  J.  SIMON,  Respondent. 

SmKR  A8SEB81CINT— ''Bs]C0N8TBANCB"^"AppsAi«"*-The  distinction 
between  a  "remonetrance^  and  an  "appeal"  under  the  street  improTe- 
ment  law  ia,  that  the  fonner  is  made,  before  assessment,  to  the 
action  or  proeeedings  of  the  council,  while  the  latter  is  made  after 
the  assessment,  and  relates  to  the  acts  of  the  superintendent  of 
streets  which  are  specified  as  grounds  for  appeal. 

Id. — ^FoBM  or  "Affbal"— Ubb  of  Wobd  ''Remonbtbate." — A  written 
objection  addressed  to  the  city  council  by  the  owner  of  property  as- 
sessed, and  filed  with  the  clerk  atter  the  assessment,  though  not 
designated  as  an  ''appeal,"  and  purporting  to  ''respectfully  remon- 
strate against  the  acceptance  of  the  contract"  described  therein, 
upon  the  "claim"  that  "said  contract  has  not  been  done  according 
to  specifications  on  file  in  the  office  of  the  street  superintendent," 
and  stating  ^Hiat  work  the  ''claim"  iuoludss,  is  an  effeetive  appeal 
in  form  and  in  substance. 

Id. — ^ErnBCTT  or  Affbal — Stat  or  Pboceedings — ^Dutt  or  Ck>uifoiL  as  to 
NoncB  or  Hkabino. — ^An  appeal  taken  by  one  assessed  owner  of 
property,  going  to  the  whole  of  the  work  done  under  the  contract, 
operates  to  stay  proceedings  against  all  assessed  owners  until  the 
appeal  b  regularly  determined  after  published  notice  of  hearing, 
which  it  is  the  imperative  duty  of  the  council  to  give,  and  not  of  the 
appellant  to  ask  for. 

Id. — ^PowEB  or  Council— Rights  or  Pbopebty  Owners. — ^The  council 
has  no  power  to  dismiss  an  appeal,  or  to  bind  the  appellant  or  other 
assessed  owners  of  property  by  deciding  without  notice  or  hearing 
that  the  appeal  is  insufficient.  The  appeal  is  to  be  deemed  pending, 
notwithstanding  such  action;  and  all  assessed  owners  have  a  right 
to  be  heard  thereupon,  and  can  only  be  concluded  by  determination 
thereof  after  due  notice  of  hearing.  The  appellant  and  all  other 
parties  assessed  may  safely  rest  until  due  notice  is  given. 

Id. ^Pbemature  Foreclosubk. — An  action  to  foreclose  any  street  as- 
sessment pending  an  appeal  by  any  other  property  o^-ner  assessed 
upon  different  property  involving  the  validity  of  the  assessment. 
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and  which,  if  determined  in  favor  of  the  appellant,  would  preclude 
a  recovery  against  anj  of  the  parties  assessed,  is  premature,  and 
cannot  be  Bustained. 

APPEAL  from  a  judgment  of  the  Superior  Court  of.  San 
Joaquin  Coimty.    Edward  L  Jones,  Judge. 

The  facts  are  stated  in  the  opinion. 

James  A.  Louttit,  and  Ijouttit  &  MiddlecoflF,  for  Appellants. 

Budd  &  Thompson,  and  Dudley  &  Buck,  for  Respondent. 

HAYNES,  C. — ^Action  to  foreclose  an  assessment  for  street 
improvements  in  the  city  of  Stockton.  The  defendant  had 
judgment,  and  plaintiffs  appeal  therefrom  on  the  judgment- 
roll  ;  and  their  contention  is  that  the  conclusions  of  law  are 
not  correctly  drawn  from  the  findings  of  fact. 

Among  other  persons  affected  by  said  improvements  and 
assessment  was  one  H.  M.  Fanning,  who  was  the  owner  of 
certain  premises  which  were  assessed,  but  said  Fanning  had 
no  interest  in  the  lot  involved  in  this  case.  The  court  also 
found  'Hhat  the  defendant,  J.  Simon,  and  other  holders  of 
property  affected  by  said  work  and  assessment,  requested  said 
Fanning  to  see  that  an  appeal  was  put  in  to  the  city  council" ; 
that,  within  thirty  days  after  the  warrant  mentioned  in  the 
complaint  was  issued,  said  Fanning  delivered  to  and  filed 
with  the  city  clerk  his  written  objections  to  said  work,  of 
which,  and  the  indorsements  thereon,  the  following  is  a  copy : 

"Stockton,  January  10, 1893. 
"To  the  City  Council  of  the  City  of  Stockton. 

"Gentlemen :  The  undersigned  hereby  respectfully  remon- 
strate against  the  acceptance  of  contract  for  the  paving  of 
Channel  street  between  Hunter  and  California  streets,  as  I 
claim  said  contract  has  not  been  done  according  to  specifica-t 
tions  on  file  in  the  office  of  the  street  superintendent.  My 
claim  includes  all  curbing,  bituminous  rock  paving,  basalt 
block  paving,  concrete  work,  filling  under  sidewalks  and  re- 
laying of  the  same. 

'^Respectfully  yours, 

"H.  M.  FANNING. 
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"[Indorsed]  :  Filed  January  10, 1893.  January  23, 1893, 
referred  back  to  Mr.  Fanning^  the  city  attorney  deciding  it 
to  be  only  a  remonstrance  and  not  an  appeal.'^ 

The  court  further  found  that  no  notice  has  ever  been  given 
b}  the  city  council  of  the  hearing  of  said  objections,  that  the 
city  council  has  not  heard  the  same  or  passed  on  the  merits, 
thereof,  or  confirmed  said  assessment,  and  that  Fanning  has 
not  made  any  further  application  in  the  matter. 

On  these  facts  two  questions  arise:  1.  Were  the  said  writ^ 
ten  objections,  filed  by  Fanning,  sufficient  in  form  and  sub- 
stance to  constitute  an  appeal  from  the  assessment?  2.  If 
sufficient  as  an  appeal,  the  city  council  not  having  given  any 
notice  of  a  hearing,  and  not  having  heard  said  appeal,  is  it 
available  as  a  defense  by  other  property  owners  whose  prop* 
erty  is  separately  sought  to  be  charged  for  the  same  improve- 
ments, made  under  the  same  contract,  and  embraced  in  the 
same  assessment? 

1.  Were  the  objections  filed  by  Fanning  sufficient  as  an 
appeal?  Appellants  refer  us  to  section  3  of  the  act  of  1885  as 
amended  in  1889  (Stats.  1889,  p.  158),  which  provides  that, 
at  any  time  before  the  issuance  of  the  assessment-roll,  owners 
of  lots  liable  to  assessments  who  may  feel  aggrieved,  or  who 
may  have  objections  to  any  of  the  subsequent  proceedings  of 
the  council  in  relation  to  the  performance  of  the  work,  "shall 
file  with  the  derk  a  petition  of  remonstrance"  specifying  in 
what  respect  they  feel  aggrieved;  and  their  argument  seems 
to  be  that  the  written  objections  filed  by  Fanning,  and  in 
which  he  uses  the  word  "remonstrate"  was  "a  petition  and 
remonstrance"  under  that  section,  and  not  '^an  appeal"  un- 
der section  11  of  the  act  of  1885  (State.  1885,  p.  156) ,  which 
was  then  in  force,  and  which  provides  as  follows: 

"The  owners,  whether  named  in  the  assessment  or  not,  the 
contractor,  or  his  assigns,  and  all  other  persons  directly  inter- 
ested in  any  work  provided  for  in  this  act,  or  in  the  assess- 
ment, feeling  aggrieved  by  any  act  or  determination  of  the 
superintendent  of  streete  in  relation  thereto,  or  who  claim  that 
the  work  has  not  been  performed  according  to  the  contract  in 
a  good  and  substantial  manner,  or  having  or  making  any  ob- 
jection to  the  correctness  or  legality  of  the  assessment  or  other 
act,  determination,  or  proceedings  of  the  superintendent  of 
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streets^  shall,  within  ihiity  days  after  the  date  of  the  warrant, 
appeal  to  the  city  council,  by  briefly  stating  their  objections 
in  writing  and  filing  the  same  with  the  clerk  of  said  oounciL 
Notice  of  the  time  and  place  of  hearing,  briefly  referring  to 
the  work  contracted  to  be  done,  or  other  subject  of  appeal, 
and  to  the  acts,  determinations,  or  proceedings  objected  to  or 
complained  of,  shall  be  published  for  five  days." 

The  distinction  between  a  remonstrance  and  an  appeal  is 
clear.  The  former  is  made  to  the  acts  or  proceedings  of  the 
council,  and  is  made  before  the  assessment;  the  latter  is  made 
after  the  assessment,  and  relates  to  the  acts  of  the  superin- 
tendent of  streets  in  accepting  work  not  done  as  required  by 
the  contract,  or  other  acts  of  his  specified  in  the  statute. 

We  think  the  objections  filed  by  Fanning  good  ad  an  ap- 
peal to  the  city  council,  both  in  form  and  substance.  Though, 
the  word  "remonstrate"  was  used,  it  was  not  so  far  inappro- 
priate as  to  be  misleading.     Its  first  definition,  as  given  by 
Webster,  is:    "To  present  and  urge  reasons  in  opposition  to 
an  act,  measure,  or  any  course  of  proceeding."    Besides,  the 
body  of  the  paper  distinctly  pointed  his  objections  to  the  acts 
of  the  superintendent  of  streets  in  acc^ting  work  not  done 
^according  to  the  specifications  of  the  contract.    No  one  could 
I    be  misled  as  to  the  intention  with  which  the  paper  was  filed, 
I    Whilst  it  is  always  desirable  to  use  the  prop3r  technical  or 
I    statutory  designation  of  a  paper  or  proceeding,  the  law  will 
\  determine  its  sufficiency  from  its  substance  and  evident  pur- 
pose.   That  Fanning's  appeal  was  sufficient  in  form  and  sub- 
stance see  Barber  v.  San  Francisco,  42  Cal.  630,  and  Belser  v. 
II  off  Schneider,  104  Cal.  455. 

2.  Did  the  failure  of  the  city  council  to  entertain  the  ap- 
peal of  Mr.  Fanning,  and  to  give  notice  of  the  hearing  of  it 
as  required  by  the  statute,  operate  to  stay  proceedings  against 
others  to  collect  assessments  for  the  same  improvements  made 
under  the  same  contract  and  included  in  the  same  assess- 
ment-roll?   We  think  it  did  so  operate. 

The  objection  did  not  go  to  some  error  in  the  assessment  of 
Mr.  Fanning's  separate  property,  and  which  affected  no  one 
else,  but  the  objection  went  to  the  whole  work.  If  these  ob- 
jections had  been  heard  and  sustained,  it  is  clear  that  the  con- 
tractors could  not  recover  against  any  of  the  parties  assessed. 
If  only  the  party  appealing  and  the  contractor  were  affected. 
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it  would  be  quite  sufficient  to  give  to  each  personal  notice  of 
the  time  of  hearing;  but  the  statute  requires  notice  of  the 
time  and  place  of  hearing,  and  the  subject  of  appeal,  to  be 
published  for  five  days;  and  the  statute  specially  provides 
that :  "All  the  decisions  of  said  city  council,  upon  notice  and 
hearing  as  aforesaid,  shall  be  final  and  conclusive  upon  all 
persons  entitled  to  appeal  under  the  provisions  of  this  section, 
as  to  all  errors,  informalities,  and  irregularities  which  said 
city  ooulicil  might  have  remedied  and  avoided." 

The  court  found  that  the  defendant  and  other  property 
owners  aCFected  by  said  work  requested  said  Fanning  to  see 
that  an  appeal  was  made,  and  if  the  appeal  had  been  enter- 
tained and  notice  given,  each  could  have  been  heard,  and 
etich  would  have  been  concluded  by  the  result,  whether  they 
appeared  and  were  heard  or  not;  thus  itisclearthattheappeal, 
when  filed,  though  by  one  only,  suspends  all  proceedings  to 
collect  any  of  the  assessments  until  that  appeal  has  been 
heard,  after  the  statutory  notice  has  been  given,  and  it  is  only 
such  hearing  upon  notice  that  binds  any  of  the  parties  as- 
sessed. They  were  not  bound  by  the  action  of  the  council  iii 
deciding,  without  notice  or  a  hearing,  that  the  appeal  was 
insufficient. 

But  it  is  urged  that  it  was  the  duty  of  Fanning  to  request 
action  by  the  council.  It  is  not  so  written.  He  had  done  all 
that  was  required.  The  statutory  direction  to  the  city  council 
was  imperative,  and  the  appellant,  and  all  other  parties  as- 
sessed, might  safely  rest  until  due  notice  was  given.  In  People 
V.  0*NM,  51  Cal.  91,  the  appeal  to  the  board  of  supervisors 
was  taken  regularly  and  in  proper  time.  The  court  said: 
*'The  board  had  no  power  to  dismiss  this  appeal,  and  it  must 
be  r^atded  as  still  pending.  It  results  that  the  assessment! 
has  not  beciome  a  finality,  and  the  action  was  prematurely 
instituted."  In  Mahoney  v.  Braverman,  54  Cal.  569,  cited 
by  appellant,  the  court  pointed  out  the  distinction  betweem 
that  case  and  People  v,  O'Neil,  supra,  and  approved  the  latter 
case.  The  judgment  appealed  from  should  be  affirmed. 

Gray,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg^ 
ment  appealed  from  is  affirmed. 

Van  Dyke,  J.,  Qaroutte,  J,,  Harrison,  J. 
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[Sao.  No.  700.— Departmoit  Two.— January  80,  1900.] 
In  the  Matter  of  the  Estate  of  GEORGE  M.  KASSON,  De- 
ceased.   MARY  E.  MANN,  Appellant,  v.  MARTHA  E. 
McGHESNEY  et  al..  Respondents. 

Ebtatks  of  Deceabbd  PKBSoirB — ^Pboceedinq  to  DmBKHTS  HoBSHir — 

HOBTIUB   PaBTEKS— ImXBFEZIDBNT  ACTORS— GbOSS-ExUCINATION      OF 

Witnesses. — In  a  proceeding  to  determine  heirship  under  section 
1664  of  the  Code  of  Civil  Procedure,  each  person  who  i^pears,  and 
either  by  complaint  or  answer  sets  up  a  distinct  claim  of  heirship,  or 
right  to  distribution  of  the  estate,  peculiar  to  himself,  is  an  actor, 
and  has  a  separate  and  independent  right  to  conduct  his  case  accord- 
ing to  his  own  judgment,  including  the  right  to  cross-examine  the 
witnesses  of  hostile  parties;  and  an  independent  actor  styled  a  de- 
fendant cannot  be  compelled  to  yield  his  judgment  as  to  cross-ex- 
amination of  a  witness  to  that  of  counsel  for  the  plaintiff. 

Id. — Repetition  of  Cboss-Examination — Identttt  of  Question — ^Dis- 
CBEnoN  OF  CoUBT. — One  party  cannot  be  rightfully  precluded  from 
cross-examining  the  witness  of  a  hostile  party  as  to  a  certain  sub- 
ject matter,  upon  the  ground  that  a  different  hostile  party  had  pre- 
iously  examined  him  as  to  that  matter;  but,  where  there  are  numer- 
ous parties,  ine  court  may,  in  its  discretion,  prevent  frequent  and 
apparently  useless  repetition  of  the  same  identical  questions  by 
different  parties. 

Id. — Cboss-Examination  of  Matebial  Witness — ^Ixpbopke  Bebtbig- 
TION. — ^Where  a  hostile  witness  has  testified  to  material  matters  ex- 
tending over  a  long  period  of  time,  upon  whose  testimony  the  court 
has  based  its  findings  against  the  appellant,  a  liberal  latitude  should 
have  been  given  to  the  appellant  on  cross-examination  to  test  the 
intelligence,  accuraqr  of  memory,  disposition  to  tell  the  truth,  bias, 
relation  to  the  parties,  interest^  and  motives  of  the  witness;  and  a 
refusal  to  allow  a  reasonable  cross-examination  of  such  a  witness 
is  ground  of  reversal. 

Id. — Impbopeb  Iicpbaghment  of  Witness — ^Keeping  Housb  or  lUrFAMK. 
A  witness  cannot  be  asked  on  cross-examination,  for  pvrposes  of 
impeachment^  whether  she  did  not  keep  a  house  of  prostitution  in 
a  place  where  she  had  lived. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  denying  a  new  triaL  Ed- 
ward I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Woods  &  Levinsky,  for  Appellant. 

Budd  &  Thompson,  NicoU  &  Orr,  and  John  A.  Percy,  for 
'Martha  E.  McChesney  et  al..  Respondents. 

J.  A.  Louttit,  and  Louttit  A  Middlecoff,  for  William  A. 
Cowdery,  Respondent. 

Qould  &  Bogue,  for  Philander  N.  West  and  P.  B.  Fraser,. 
Respondents. 

H.  R.  McNoble,  for  Rosa  B.  Hunt,  Respondent. 
Denson,  Oatman  &  Denson,  for  George  W.  Lindy,  Re- 
spondent. 

McFARLAND,  J.— The  deceased  George  M.  Kasson,  died 
testate  at  Stockton,  California,  in  September,  1895.  By  his 
will  he  left  all  of  his  property  to  certain  persons,  most  of 
whom  were  his  nieces  and  nephews,  and  who  may  be  desig- 
nated here  for  convenience  as  '^Martha  E.  McChesney  and 
others,"  and  are  the  respondents  in  this  appeal.    The  will 
was  admitted  to  probate  during  the  year  1896,  and  letters 
testamentary  were    issued  to  Clark  McChesney,  who    was 
named  in  the  will  as  an  executor,  and  duly  qualified  and  en- 
tered upon  the  discharge  of  his  duties  as  such  executor. 
Within  the  statutory  time  George  W.  Lindy  filed  his  petition, 
knd  afterward  a  complaint,  under  section  1664  of  the  Code 
of  Civil  Procedure,  to  have  the  rights  of  all  persons  to  the 
estate  of  Kasson  and  all  interests  therein  ascertained  and  de- 
clared.   He  averred  in  his  complaint  that  he  was  the  legiti- 
mate son  and  the  only  child  and  heir  of  the  said  George  M. 
Kasson,  and  that  as  no  provision  is  made  for  him  in  the  will, 
and  as  it  does  not  appear  that  the  omission  to  provide  for  him 
in  the  will  was  intentional,  therefore  he  is  entitled  to  the 
whole  estate.     Martha  E.  McChesney  and  others  filed  an- 
swers in  which  they  denied  that  plaintiff  wag  the  son  of  the 
testator,  and  claimed  that  they,  as  legatees  and  devisees,  were 
entitled  to  have  the  estate  distributed  to  them.     Mary  E. 
Mann  filed  an  answer  on  her  own  behalf,  in  which  she  de- 
nied that  the  plaintiff  was  the  son  of  the  testator,  and  set 
up  that  she  was  the  daughter  and  only  child  of  said  George 
M.  Kasson,  and  that  as  no  provision  was  made  for  her  in  the 
CXXVn.  Cftl.— 32 
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will,  and  as  il  did  not  appear  that  the  omiasion  to  provide 
for  her  was  intentional,  ttierefore  she  was  entitled,  as  the 
only  heir,  to  have  the  entire  estate  distributed  to  her.  After  a 
hearing,  the  court  rendered  judgment  in  which  it  was  de- 
clared and  decreed  that  neither  the  plaintiff,  Lindy,  nor  the 
claimant,  Mary  E.  Mann,  was  a  child  or  heir  of  the  said 
Kasson,  decea.«od,  and  that  neither  of  them  was  entitled  to 
any  part  of  the  estate ;  and  that  Martha  E.  McChesney  and 
others  were  entitled  to  have  the  estate  distributed  to  them 
as  legatees  and  devisees  under  the  will.  From  this  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial  the 
claimant,  Mary  E.  Mann,  appeals.  No  appeal  has  been  taken 
by  the  plaintiff,  George  W.  Lindy. 

Appellant  contends  that  the  evidence  was  not  sufficient 
to  warrant  the  findings  of  the  court;  but  as,  in  our  opinion, 
the  judgment  and  order  appealea  from  must  be  reversed  for 
errors  of  law  hereinafter  noticed,  it  is  not  necessary  for  us 
to  pass  upon  the  sufficiency  of  the  evidence,  although  it  may 
be  said  that  it  was  quite  contradictory  and  conflicting. 

Appellant  contends  that  the  court  committed  a  great  many 
errors  in  ruling  upon  the  admissibility  of  evidence,  the  main 
points  under  this  head  being  that  the  court  erred  in  sustain- 
ing objections  to  questions  asked  by  appellant's  counsel  in 
cross-examination  of  witnesses  of  the  respondents.  These 
points  are  presented  by  something  over  one  hundred  excep- 
tions. We  cannot  be  expected  to  notice  each,  or  any  con- 
siderable number,  of  these  exceptions.  We  will  pass  upon 
them,  mainly,  as  a  whole,  specifying  a  few  of  them  for  the 
purpose  of  showing  the  general  character  of  the  exceptions ; 
and  in  order  to  do  this  it  is  necessary  to  notice  briefly  the 
nature  of  the  claims  made  by  the  different  parties,  and  the 
general  character  of  the  evidence  introduced. 

The  plaintiff,  Lindy,  claimed  that  the  deceased  George  M. 
Kasson,  was  married  to  one  Mary  Hayden  in  St.  Louis,  Mis- 
souri, on  the  twenty-eighth  day  of  February,  1845,  and  in- 
troduced a  certificate  of  marriage  by  a  justice  of  the  peace 
given  on  that  date  and  certifying  that  he  had  married  George 
M.  Kasson  and  Mary  Hayden,  and  claimed  that  plaintiff  was 
the  son  and  only  child  of  said  parties,  and  was  bom  on  the 
thirtieth  day  of  April,  1847.    The  appellant,  Mary  E.  Mann, 
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denies  that  said  certificate  of  the  justice  of  the  peace  was  of 
the  marriage  of  the  parents  of  plaintiff  Lindy,  but  claims 
that  it  was  a  certificate  of  the  marriage  of  her  parents,  and 
that  she  is  the  daughter  and  only  child  of  said  George  M. 
Kasson  and  Mary  Hayden,  and  that  she  was  bom  at  said  city 
of  St.  Louis  on  the  fifteenth  day  of  March,  1849.  She  claims 
that  her  father,  the  said  Kaason,  deceased,  removed  from 
St.  Louis  to  the  state  of  California  in  about  the  year  1850, 
and  that  a  few  years  afterward,  when  she  was  six  or  seven 
years  old,  she  removed  with  her  mother  to  the  state  of  Ar- 
kansas ;  that  she,  appellant,  went  to  live  with  a  family  named 
Flint  On  a  ranch  near  a  little  town  called  Loanoke,  and  lived 
there  about  twelve  years ;  that  in  1869  the  Flints  moved  to 
Hot  Springs,  Arkansas,  and  she  went  with  them,  and  that 
her  mother,  whom  she  calls  Mary  Kasson,  was  then  living  at 
Hot  Springs  at  a  hotel  called  the  Earle  House,  and  frequently 
visited  her  at  the  home  of  the  Flints;  that  about  three  or 
four  months  afterward  she,  appellant,  left  Hot  Springs ;  that 
she  returned  to  Hot  Springs  in  a  few  months  and  lived  there 
until  about  1872 ;  but  that  when  she  returned  to  Hot  Springs 
her  mother  had  left,  and  that  she  had  not  seen  her  since  and 
supposed  she  was  dead.  The  respondents,  Martha  E.  Mc- 
Chesney  and  others,  contend  that  the  claims  of  the  plaintiff 
and  the  appellant  are  both  unfounded ;  that  the  woman  who 
was  married  to  Kasson  in  1845  was  not  the  woman  who  went 
to  Hot  Springs  and  whom  appellant  claims  to  have  been  her 
mother;  that  the  woman  who  actually  married  Kasson  was  a 
Mrs.  Mary  Hayden,  whose  maiden  name  was  Mary  Ann 
Mize ;  that  she  lived  with  Kasson  until  some  time  in  the  year 
1850,  when  he  went  to  California,  and  that  he  returned  to 
St.  Louis  and  lived  with  her  a  while  as  husband  and  wife  in 
1852;  that  she  is  not  the  mother  of  either  plaintiff  or  ap- 
pellant, and  never  had  any  child  by  the  said  Kasson ;  that 
she  lived  in  St.  Louis  until  1876  and  then  came  to  California; 
that  she  was  divorced  from  Kasson  and  was  afterward  mar- 
ried to  one  Stansbury ;  that  after  his  death  and  after  coming 
to  California  she  was  married  to  a  man  by  the  name  of  Mol- 
loy ;  that  she  is  still  living  and  that  her  present  name  is  Mary 
Ann  MoUoy.  Respondents  claim  that  they  produced  this 
identical  woman  at  the  trial;  and  they  did  produce  a  woman 
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calling  herself  Mary  Ann  MoUoy  who  testified,  among  other 
things,  that  she  was  the  woman  who  was  married  to  Kasson 
in  1846,  in  St.  Louis,  and  that  the  facts  as  to  her  life  and 
history  alleged  in  the  contention  of  respondents  as  above 
stated  are  true. 

Many  of  the  exceptions  upon  which  the  i^pellant  relies 
were  to  ruUngs  of  the  co\irt  sustaining  objections  to  questions 
asked  by  her  of  the  witness  MoUoy  on  cross-examination,  we 
think  that  many  of  these  rulings  were  prejudicially  er- 
roneous. The  testimony  of  this  witness,  whether  true  or  not, 
was  certainly  in  many  respects  quite  remarkable,  and  pre- 
sented an  instance  where  a  wide  range  of  cross-examination 
should  have  been  allowed.  She  testified  to  material  matters 
occurring  during  a  period  of  from  fifty  to  sixty  years,  and  a 
liberal  latitude  should  have  been  given  appellant  on  cross- 
examination  to  test  her  intelligence,  knowledge,  accuracy 
of  memory,  disposition  to  tell  the  truth,  bias,  relation  to  the 
parties,  interest,  motive,  etc.  In  such  a  case,  a  refusal  to  al- 
low a  reasonable  cross-examination  is  a  ground  of  reversal. 
(Neal  V.  Ned,  58  Cal.  287 ;  Stdnburg  v.  Meany,  53  Cal.  426 ; 
Wixon  V.  Ooodcell,  90  Cal  622.  See,  also,  McFadden  v, 
Santa  Ana  etc.  Ry.  Co.,  87  Cal.  464;  People  v.  Benson,  52 
Cal.  380;  SJiarp  v.  Hoffman,  79  Cal.  404;  People  v.  Oalla- 
gher,  100  Cal.  466;  Greenleaf  on  Evidence,  sec.  446.)  The 
importance  of  the  testimony  of  this  witness  is  accentuated 
by  the  fact  that  the  court  expressly  found,  in  accordance 
with  her  statements,  that  she  is  the  woman  who  intermarried 
with  Kasson  at  St.  Louis  on  the  twenty-eighth  day  of  Feb- 
ruary, 1845;  that  she  continued  to  be  his  wife  "until  about 
the  year  1862,"  and  that  "no  child  or  children  were  ever  born 
to  said  George  M.  Kasson  and  Mary  A.  Kasson,"  and  from 
this  finding  all  the  other  findings  necessarily  follow. 

In  order  to  understand  the  pertinency  of  questions  which 
were  not  allowed  to  be  asked  the  witness  MoUoy  on  cross-ex- 
amination by  appellant,  it  is  necessary  to  state  briefly  some 
of  her  testimony  in  chief  and  on  cross-examination  by  plain- 
tiff. She  testified,  among  other  things,  that  she  was  born 
in  Illinois,  in  December,  1824,  and  moved  to  St.  Louis  in 
1843 ;  that  she  married  Hayden,  her  first  husband,  when  she 
was  about  fourteen  years  old,  but  could  not  remember  the 
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month  or  the  year  of  her  marriage  to  him,  and  that  she 
heard — ^but  did  not  know — ^that  he  got  a  divorce  from  her; 
that  she  married  Kasson,  as  before  stated,  in  184i5,  and  that 
after  be  went  to  California  she  received  many  letters  from 
him,  and  that  she  thought  she  got  a  divorce  from  him,  but 
did  not  know  the  year  of  the  divorce,  or  how  long  it  was 
after  he  went  to  California,  but  that  it  was  obtained  in  St. 
Louis,  and  that  she  never  bore  either  a  son  or  a  daughter 
to  Kasson ;  that  in  1863  she  was  married  to  Stansbury,  who 
afterward  died,  although  she  did  not  remember  the  year  of 
his  death,  but  thought  it  was  about  two  and  one-half  years 
after  the  marriage ;  that  in  1876  she  moved  to  California  and 
lived  between  Los  Angeles  and  Santa  Monica,  and  afterward 
in  Los  Angeles;  and  that  in  1877  she  was  married  in  Los 
Angeles  to  Charles  Pinckney  Molloy,  and  lived  with  him 
about  two  years,  when  he  died.    The  marriage  license  and 
certificate  of  marriage  were  introduced,  showing  that  the 
witness  was  married  to  Molloy  on  January  3,  1877,  from 
which  it  appeared  that  she  was  a  native  of  Kentucky,  aged 
forty  years.    She  testified  that  this  marriage  record  was  cor- 
rect. She  further  testified  that  in  1847  she  had  a  child  living 
with  her  at  St.  Louis  named  Fannie  Patterson,  who  stayed 
with  her  until  she  was  about  ten  years  old;  that  a  day  or  two 
before  she  left  St.  Louis  for  California  she  got  from  an  or- 
phan asylum  a  child  two  or  three  days  old,  whom  she  wanted 
for  a  companion,  and  brought  her  to  California;  that  she 
went  by  the  name  of  Althea  May,  and  afterward  married 
James  Simmons  of  Los  Angeles;  that  during  her  whole  Ufe 
she  had  never  been  without  children,  not  her  own,  living 
with  her ;  that  after  she  went  to  Los  Angeles  she  wrote  a  letter 
to  Kasson,  addressing  it  to  him  at  Stockton,  and  received  a 
reply ;  that  when  Kasson  returned  to  California  in  1852  he 
did  not  want  her  to  go  with  him,  but  told  her  that  when  two 
families  named  West  and  Dibble,  whom  she  knew,  should 
go  to  California,  he  would  be  glad  to  have  her  go  with  them, 
but  that  when  these  families  went  she  did  not  go  with  them. 
She  further  testified  that  in  May,  1897,  she  went  from  Los 
Angeles  to  Oakland,  California,  and  had  since  lived  there 
in  a  house  on  Seventh  avenue,  and  that  on  July  4, 1897,  she 
was  joined  there  by  a  man  named  Wilson  and  his  step- 
daughter. Miss  Milliken,  and  a  niece  of  the  witness,  Mrs. 
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Goldman,  all  of  whom  oame  at  that  time  from  the  east  for 
the  purpose  of  being  witnesses  for  respondents,  and  who  re- 
mained with  her  in  that  house  until  the  trial  of  this  cause 
commenced,  which  was  not  until  March,  1898,  and  testified 
at  the  trial;  and  that  she  left  Los  Angeles  for  Oakland  a  few 
days  after  Clark  McChesney,  one  of  the  respondents,  had  firdt 
visited  her  at  Los  Angeles.  She  also  testified  that  she  bore 
one  child  to  Hayden,  which  was  the  only  child  she  ever 
bore. 

The  foregoing  summary  of  parts  of  her  testimony  is  suf- 
ficient for  an  understanding  of  the  exceptions  to  rulings 
made  on  her  cross-examination. 

It  would  require  too  much  space  to  state  here  all  the  ques- 
tions asked  of  the  witness  Molloy  by  appellant  to  which  ob- 
jections were  sustained;  it  will  be  sufficient  to  state  enough  of 
them  to  show  the  general  nature  of  the  rulings  made  on  cross- 
examination.  She  was  asked,  among  other  questions,  the 
following: 

"Q.  How  long  had  you  known  James  Hayden  before  you 
were  married  to  him?" 

"Q.  Under  what  circumstances  did  you  meet  Mr.  Hay- 
den?" 

"Q.  How  old  were  you  when  you  married  James  Hay- 
den?" 

"Q.  How  long  did  you  live  with  James  Hayden  as  his 
wife?" 

"Q.  In  what  court,  and  in  what  city  and  county  and  state, 
and  when,  did  you  obtain  the  decree  of  divorce,  if  any,  from 
James  Hayden?" 

"Q.  Did  you  and  the  man  you  say  was  your  husband,  Mr. 
Kasson,  ever  board  in  the  house  of  Mrs.  Milliken?'* 

"Q.  What  year  was  the  last  letter  written  by  Mr.  Kasson 
that  you  received  from  him  while  he  was  in  California  and 
you  were  in  St.  Louis?" 

"Q.  Tell  me  the  name  of  the  court  and  the  place  where 
it  was  located  and  the  time  when  you  obtained  the  divorce 
from  Mr.  Kasson?" 

"Q.  Is  it  not  true,  then,  that  you  were  desirous  of  coming 
to  California  and  your  husband  would  not  allow  you  to?" 

"Q.  When  did  you  first  ascertain  that  a  letter  addressed  to 
him  at  Stockton  would  reach  him?" 

"Q.  Do  you  remember  how  you  signed  the  letter  you  say 
was  sent  to  Mr.  Kasson  from  Los  Angeles?" 
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''Q.  State^  if  you  know,  whether  Mr.  Stausbury  was  in  the 
habit  of,  or  did  communicate  with  your  husband  George  W. 
Kasson  while  he  was  living  in  California?" 

''Q.  When  and  where  did  you  first  meet  Mr.  Charles  Mol- 
loy?" 

"Q.  How  long  had  you  known  Mr.  MoUoy  before  you 
married  him?" 

^'Q.  Was  he  engaged  in  the  same  business  prior  to  your 
marriage  that  he  was  at  the  time  of  his  death?" 

^'Q.  How  long  had  you  known  Mr.  Stansbury  before  you 
married  him?" 

"Q.  Do  you  notice  a  discrepancy  there  [referring  to  the 
certificate  of  her  marriage  with  MoUoy]  of  fourteen  years 
in  your  age?" 

^'Q.  Could  you  tell  me  whether  it  was  the  early,  middle, 
or  latter  part  of  year  1876  when  you  got  this  little  girl?" 

''Q.  What  means  had  you,  who  had  never  had  but  one 
child,  and  that  when  you  were  about  sixteen  years  of  age, 
of  giving  this  little  infant  nourishment?" 

''Q.  Was  the  institution  from  which  you  took  this  child 
conducted  by  sisters  of  mercy  or  charity,  or  was  it  a  public 
institution?" 

''Q.  Was  it  an  institution  of  a  public  or  private  nature?" 
"Q.  Was  this  little  girl  ever  christened  while  in  your 
charge?" 

''Q.  Why  did  she  attend  the  public  schools  under  the 
name  of  MoUoy  and  marry  under  the  name  of  Stansbury?" 
"Q.  Please  describe  this  girl  who  you  say  was  not  your 
daughter  and  who  married  Mr.  Simmons?" 

"Q.  How  old  was  this  girl  when  she  married  Mr.  Sim- 
mons?" 

"Q.  You  say  you  have  always  been  in  the  habit  of  having 
babies  or  children  with  you?" 

'^Q.  What  was  the  cause  of  habit  on  your  part  of  having 
babies  or  children  at  your  home  that  did  not  belong  to  you?" 
"Q^.  What  has  become  of  the  various  children  or  babies 
who  have  been  taken  into  your  home  on  these  various  occa- 
sions  ^have  they  all  married  or  all  died — ^what  has  become 

of  them?" 

"Q.  Please  state  the  name  of  the  two  children  who  lived 
with  you  at  your  place  between  Santa  Monica  and  Lob  An- 
geles, and  who  their  parents  were." 
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"Q.  When  did  you  first  meet  Mis.  Peltier  in  California?" 

Witness  having  testified  that  Mis.  Peltier  had  recently  writ- 
ten in  the  memorandum-book  of  witness  the  name  of  the 
justice  who  married  her  to  Kasson^  was  asked:  ''Why  did  she 
write  it?" 

'^Q.  Do  you  know  where  Mr.  Wilson  and  his  stepdaugh- 
ter, Sara  Milliken,  and  Mrs.  Goldman,  came  from  when  they 
arrived  at  your  place  in  Oakland,  for  the  purpose  of  being 
witnesses  in  this  case?" 

'^Q.  Who  paid  the  rent  for  the  house  you  occupied  with 
these  other  witnesses  in  Oakland?" 

'^Q.  How  long  did  you  know  the  people  to  whom  you 
gave  your  key  to  your  house  in  Los  Angeles  when  you 
came  to  Oakland?" 

"Q.  Why  did  you  not  deliver  the  key  to  Mrs.  Simmons, 
whom  you  brought  from  the  east  with  you?" 

''Q.  Have  you  made  any  arrangements  for  the  future  as 
to  where  you  will  go  to  live?" 

^'Q.  Who  was  the  man  who  came  to  you  in  Los  Angeles 
and  asked  you  about  your  having  lived  in  St.  Louis?" 

To  each  of  the  foregoing  questions  respondents  objected, 
the  court  sustained  the  objection^  and  appellant  took  an  ex- 
ception to  the  ruling;  and,  as  was  said  in  People  v.  Benson, 
supra,  "It  is  difficidt  to  see  on  what  ground  this  evidence 
was  excluded."    Many  of  the  objections  were  on  the  gen- 
eral ground  that  the  question  was  incompetent,  irrelevant, 
not  proper  cross-examination,  etc. ;  but  one  of  the  grounds 
of  objection  to  quite  a  number  of  questions  was  that  "counsel 
for  plaintiff  had  cross-examined  as  to  that  matter,"  the  fact 
being  that  after  the  witness  had  testified  in  chief  she  had 
to  some  extent  been  interrogated  by  counsel  for  the  plaintiff, 
Lindy,  before  the  cross-examination  by  appellant  began. 
Even  if,  under  the  law  of  evidence,  appellant  had  no  right 
to  cross-examine  as  to  a  matter  about  which  plaintiff  had 
examined  the  witness,    still   the  rulings  would  not  be  jus- 
tified because  the  record  does  not  show  that  to  any  consider- 
able extent  there  has  been  such  examination  by  plaintiff; 
certainly,  the  greater  part  of  the  questions  asked  by  appel- 
lant would  not  be  within  such  a  rule.    It  is  evident,  how- 
ever, that  the  court  erroneously  proceeded  upph  the  theory 
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that  there  is  such  a  rule  of  evidence  as  above  indicated.  The 
record  shows  that  after  a  question  had  been  asked  by  coun- 
sel for  appellant,  the  following  occurred: 

"Counsel  for  defendants  objected  to  the  question  upon 
the  ground  that  counsel  for  plwntiflF  has  cross-examined  in 
regard  to  this  matter. 

"The  Court. — She  has  been  examined  as  to  that. 

"Mr.  Levinsky.— I  beg  to  differ,  not  by  me. 

"The  Court. — She  has  been  examined  by  Mr.  Denson, 
counsel  for  the  plaintiff. 

"Mr.  Levinsky. — ^Your  honor,  please,  do  I  understand  that 
you  will  not  permit  me  to  cross-examine  this  or  other  wit- 
nesses upon  any  matter  that  Mr.  Denson,  counsel  for  plain- 
tiff, may  have  cross-examined  upon?" 

"The  Court.— That  is  exactly  it." 

After  some  argument  of  the  point  by  the  counsel  for  ap- 
pellant, the  court  said:  "I  will  sustain  the  objection." 

It  is  not  true,  as  a  legal  proposition,  that  in  a  proceeding 
under  section  1664  one  party  can  be  rightfully  precluded 
from  cross-examining  a  hostile  witness  as  to  a  certain  mat- 
ter, upon  the  ground  that  another  party  had  previously  ex- 
amined him  as  to  that  matter.  Under  this  section  each  per- 
son who  appears,  and  either  by  complaint  or  answer  sets 
up  a  claim  of  heirship,  etc.,  peculiar  to  himself,  is  an  actor, 
and  has  a  separate  and  independent  right  to  conduct  his  case 
according  to  his  own  judgment,  including  the  right  to  ask 
proper  questions  of  witnesses  of  hostile  parties.  After  the 
parties  have  been  brought  into  coiurt  by  petition,  notice, 
etc.,  the  one  who  chooses  first  to  file  a  complaint  is  called, 
for  convenience,  the  "plaintiff,"  and  the  others  are  called 
"defendants,"  and  their  pleadings  are  called  answers;  but 
the  requirement  as  to  each  pleading  is  substantially  the  same, 
that  is,  it  must  set  forth  "the  facts  constituting  his  claim 
to  heirship,"  etc.  The  averments  of  the  pleadings  show 
which  parties  are  hostile  to  each  other,  and  each  has  a 
right  to  cross-examine  the  witnesses  of  a  hostile  party.  In 
the  case  at  bar,  the  attitude  of  appellant  was  adverse  to  that 
of  all  the  other  parties.  She  had  her  own  theory  of  her 
case  and  her  counsel  could  not  be  compelled  to  yield  his 
judgment  as  to  cross-examination  of  a  witness  to  that  of 


506  DRAypA  V.  Bowk.  [127  Gal. 

counsel  for  plaintiff.  Of  couise,  in  a  proceeding  under  sec- 
tion 1664^  when  there  are  numerous  parties,  a  oourt  could, 
in  its  discretion,  prevent  frequent  and  apparently  useless 
repetition  of  the  same  questions  by  different  parties;  but 
the  rulings  of  the  court  in  the  case  at  bar  above  set  forth,  as 
presented  by  the  record,  cannot  be  justified  on  that  ground. 

There  are  many  other  exceptions  relied  on  by  appellant, 
but  many  of  them  may  not  arise  on  another  trial,  and  they 
are  too  numerous  to  be  separately  discussed  here.  It  is  nec- 
essary to  say,  however,  that  it  was  error  to  overrule  the  ob- 
jection of  appellant's  counsel  to  this  question  asked  her  when 
a  witness  on  cross-examination:  ''Is  it  not  a  fact  that  the 
house  you  were  keeping  in  Marysville  was  a  house  of  pros- 
titution?" (People  V.  Crandall,  125  Cal.  129,  135;  Estate 
of  James,  124  Cal.  653,  657,  and  cases  cited.)  It  may  be 
stated,  generally,  that  appellant  was  too  much  restricted  in 
her  cross-examination  of  many  of  respondent's  witnesses, 
and  particularly  in  the  cross-examination  of  respondent's 
witnesses,  Goldman,  Clark,  McChesney,  Robin,  and  Portier. 

The  judgment  and  order  appealed  f;x)m  are  reversed,  and 
the  appellant,  Mary  E.  Mann,  is  granted  a  new  triaL 

Henshaw,  J.,  and  Temple,  J.,  concurred. 


[L.  A.  No.  682.    Department  One.— January  80,  1900.] 

MARY  T.  DRANGA  et  al.,  Respondents,  v,  JANE  L. 
ROWE  et  al..  Defendants.  CITY  OF  SAN  DIEGO, 
Appellant. 

QUIETUVO  TiTLB  TO  CiTT  LOTS— DEFENSE  OT  GrrT— GlAIIC  GW  TAXBS— 

Statute  or  Lihitations. — ^In  an  action  to  quiet  titlo  to  ektj  lots, 
a  defense  of  the  city  setting  up  a  claim  for  taxes  aisessed  and 
levied  more  than  three  years  prior  to  the  oommencemBnt  of  the 
action,  and  demanding  their  payment  as  a  condition  of  plaintiff's 
recovery,  is  barred  by  the  statute  of  limitations. 
Id. — ^iirvAUD  Assessment  and  Lett  of  Taxes — ^Bjeinoobporation  of 
Citt. — To  be  valid,  the  assessment  and  levy  of  taxes  must  be  made 
strictly  as  provided  by  law.  In  a  city  reincorporated  under  a 
lower  class,  the  assessment,  equalization,  and  levy  of  taxes  must 
be  made  as  provided  for  cities  of  such  lower  class,  and,  if  mada  f^r 
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the  year  of  reincorporatioo,  m  difTerently  provided  for  dtiei  of 
the  class  under  which  the  dtj  WM  originally  incorporated,  th^  are 
invalid  and  void. 
Id. — Acnov  to  DnnaaifS  Anftaam  Olajm. — ^Vom  Claim  or  J>KnaxDAMT 
— OoNBTBUCiioir  or  Oon»— iHAnuoiBLB  Rules  or  Eqihtt.— Th« 
rule  that  equity  will  require  a  plaintiff  to  do  equity,  by  paying 
such  taxes  as  ought  equitably  to  be  paid,  as  a  condition  of  enjoining 
a  tax  sale,  and  that  equity  will  not  cancel  a  void  tax  deed,  which 
cannot  amount  to  a  doud  upon  title,  are  inapplicable  to  an  action 
under  section  738  of  the  Code  of  Civil  Procedure  to  determine 
,an  adverse  claim,  in  which  action  plaintiff  is  entitled  to  judgment, 
if  there  is  a  disclaimer,  or  if  the  answer  shows  no  legal  defense,  and 
the  objection  that  the  adyerse  daim  of  the  defendant  is  void  upon 
its  face  is  not  available. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    E.  S.  Torrance,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  E.  Doolittle,  City  Attorney,  and  T.  L.  Lewis,  Deputy 
City  Attorney,  for  Appellant. 

Withington  &  Carter,  for  Respondents. 

VAN  DYKE,  J.— This  is  an  action  to  quiet  title  to  cer- 
tain lots  in  the  city  of  San  Diego.  The  defendants,  other 
than  the  city,  defaulted.  Li  the  amended  answer  of  the  city 
it  is  alleged  that  on  April  18,  1887,  the  said  city  was  rein- 
corporated as  a  city  of  the  fourth  class,  under  the  provisions 
of  the  act  of  1883  providing  for  the  incorporation  and  gov- 
ernment of  municipal  corporations,  and  that  prior  to  that 
date  had  been  a  city  of  the  fifth  class.  That  between  the 
first  day  of  May,  1887,  and  the  first  day  of  August  of  said 
year  the  assessor  of  said  dty  made  an  assessment  for  the 
fiscal  year  1887  on  the  property  in  said  city,  including  the 
lots  in  suit,  and  the  same  were  assessed  to  one  George  M. 
Wetherly,  who  was  then'  the  owner  thereof,  and  was  such 
Wner  during  the  whole  of  said  year.  That  on  the  18th  of 
jbctober,  1887,  the  board  of  equalization  of  said  city  equal- 
ized said  assessment  made  by  the  assessor  aforesaid,  and  that 
the  board  of  trustees  of  said  city  thereupon,  on  said  date, 
fixed  the  rate  and  levied  the  taxes  in  said  city  for  municipal 
purposes  for  said  fiscal  year,  and  that  said  taxes  so  levied  on 
the  said  lots,  including  improvements,  amounted  to  the  sum 
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of  one  hundred  and  sixty-five  dollars  and  ninety-nine  cents, 
which  taxes,  together  with  interest  and  penalties,  it  is  al- 
leged, have  not  been  paid,  or  any  part  thereof;  and  it  is  asked 
in  said  answer  that  no  decree  be  rendered  quieting  the  title 
of  plaintiffs  to  said  property  except  on  condition  that  all  said 
city  taxes  assessed  against  said  property  for  the  year  1887 
be  paid.  Demurrer  was  interposed  to  said  amended  answer 
on  the  grounds:  1.  That  it  does  not  state  facts  suflScient 
to  constitute  a  defense  to  plaintiff's  cause  of  action ;  and*  2. 
That  the  defense  is  barred  by  the  provisions  of  the  Code  of 
Civil  Procedure  (referring  to  sections  336,  338-40,  343.) 

The  court  sustained  the  demurrer,  and,  said  defendant 
having  elected  to  stand  upon  said  amended  answer,  the  court 
gave  judgment  for  plaintiffs,  from  which  judgment  this  ap- 
peal is  taken. 

In  San  Diego  v.  Higgins,  115  Cal.  170,  it  is  held  that  an 
action  to  recover  municipal  taxes  or  enforce  the  lien  thereof 
is  subject  to  the  limitations  respecting  an  action  upon  a  lia- 
bility created  by  statute,  and  is  barred  in  three  years  after 
the  right  of  action  accrues.  It  is  stated  in  the  respondent's 
brief,  although  it  does  not  appear  in  the  record,  that  the  case 
referred  to  involved,  among  other  property,  that  claimed  by 
the  plaintiffs  in  this  action,  which  then  belonged  to  said 
Higgins;  however  that  may  be,  it  seems  clear  that  under 
the  rule  laid  down  in  said  case  the  taxes  in  question,  if  valid 
when  levied,  could  not  now  be  enforced  by  said  city. 

The  act  of  1883,  in  reference  to  municipal  corporations,  re- 
quires that  as  to  the  fourth  class  the  assessment  shall  be 
made  between  January  Ist  and  April  1st  of  each  year,  where- 
as the  answer  shows  that  the  assessment  was  made  between 
May  1  and  August  1,  1887.  The  law  also  requires,  as  to 
cities  of  the  fourth  class,  that  the  levy  shall  be  made  on  the 
first  Monday  in  May  of  each  year,  whereas  the  answer  shows 
that  it  was  made  on  October  16,  1887;  in  other  words,  it 
appears  that  the  assessment,  equalization,  and  levy  were  all 
made  under  the  law  pertaining  to  cities  of  the  fifth  class,  in- 
stead of  cities  of  the  fourth  class. 

To  be  valid  the  assessment  and  levy  must  be  made  strictly 
as  provided  by  law. 
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"All  i»rooeedingB  in  the  nature  of  aasessing  property  for  the 
purpose  of  taxation^  and  in  levying  and  collecting  taxes  there- 
of, are  in  invitum,  and  must  be  stricH  jurU.'^  (Weyse  v. 
Crawford,  85  Gal.  196.) 

'^A  tax  is  a  charge  upon  persons  or  property  to  raise  money 
for  public  purposes.  It  is  not  founded  upon  contract ;  it  does 
not  establish  the  relation  of  debtor  and  creditor  between  the 

taxpayer  and  state It  owes  its  existence  to  the  action 

of  the  legislative  power,  and  does  not  depend  for  its  validity 
or  enforcement  upon  the  individual  assent  of  the  taxpayer." 
(Perry  v.  Washburn,  20  Cal.  318.) 

The  record  in  this  case  shows  that  the  assessment  and  levy 
made  by  the  city  of  San  Diego  for  the  year  1887  were  not 
made  as  directed  by  law,  and  hence  such  assessment  and  levy 
are  invalid  and  void. 

It  is  claimed  on  behalf  of  appellants  that  this  action  is  in 
the  nature  of  a  bill  in  equity,  and  it  is  therefore  claimed  that, 
although  no  action  will  lie  to  recover  the  taxes  on  plaintiff's 
property  for  the  year  1887,  still  there  is  a  moral  obligation 
resting  upon  the  plaintiff  to  pay  such  taxes,  and  that  upon 
the  maxim  that  "he  who  seeks  equity  must  do  equity"  the 
plaintiff  should  pay  such  taxes  before  a  court  of  equity  will 
giant  relief.  The  cases  cited  by  appellant  are  generally  in 
the  line  of  proceedings  in  equity  to  restrain  the  sale  of  illegal; 
taxes  or  to  cancel  a  void  tax  deed. 

In  such  case  no  relief  is  necessary,  for  the  reason  that  the 
proceedings  complained  of  would  not  amount  to  a  cloud  upon 
the  title. 

An  action  under  the  code,  as  this  is,  is  something  more 
than  the  old  proceeding  in  chancery  to  remove  a  cloud  or  to 
quiet  title,  although  such  action  is  frequently  and  perhaps 
commonly  referred  to  as  an  action  to  quiet  title.  The  code 
declares :  "An  action  may  be  brought  by  any  person  against/ 
another,  who  claims  an  estate  or  interest  in  real  property  ad^ 
verse  to  him,  for  the  purpose  of  determining  such  advers0 
claim."  (Code  Civ.  Proc,  sec.  738.)  The  action  may  be 
brought  by  one  out  of  possession  as  well  as  in  possession,  antl 
in  the  former  case  the  action  would  be  in  the  nature  of  an 
action  at  law  in  ejectment;  and,  hence  (by  an  amendment  to 
the  same  section),  it  is  provided  that  a  party  has  "the  right 
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to  a  jury  trial  in  any  case  where,  by  the  law,  such  right  is 
now  given." 

In  such  action  the  plaintiff  is  entiled  to  judgment,  al- 
though the  defendant  make  a  disclaimer,  but  without  costs, 
the  same  as  in  case  of  default.  It  would  be  strange  indeed  if 
the  plaintiff  were  entitled  to  judgment  on  a  disclaimer,  and 
not  entitled  to  judgment  where  the  answer  shows  no  legal 
defense. 

In  Kittle  v.  BeUegarde,  86  Cfel.  564,  the  court  say:  'It  U 
contended  that  the  complaint  does  not  warrant  any  reliefj, 
because  it  shows  that  the  adverse  claims  of  defendants  rest 
upon  proceedings  which  are  void  upon  their  face.  But  this 
objection  is  not  available  in  an  action  to  determine  an  adverse 
claim,  under  section  738  of  the  Code  of  Civil  Procedure.  Such 
an  action  may  be  maintained  against  a  person  who  daima 
under  a  void  tax  deed.  (Harper  r.  Rowe,  53  Cal.  234; 
Hearst  v.  Egglestone,  55  Cal.  365 ;  Pearson  v.  Creed,  78  Cal. 
144;  Greenwood  v.  Adams,  80  Cal.  74.)'' 

The  judgment  is  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 
Hearing  in  Bank  denied. 


[Grim.  No.  606.    Department  One.— February  1,  1000.] 

THE  PEOPLE,  Respondent,  v.  OSCAR  STERNBERG,  Ap- 

pellant. 

Criminal  Law— Robbkby— Suwiouwcy  of  Evtdence— Oorbobobation 
OF  Defendant — ^PBOvracB  of  Jobt. — ^Upon  a  trial  for  rol>ber7, 
>vhere  the  testimony  of  the  prosecuting  witness,  if  believed  by  the 
jury,  is  sufficient  to  sustain  a  conviction,  the  fact  that  the  testi- 
mony of  the  defendant,  in  conflict  with  that  of  the  prosecuting  wit> 
ness,  is  corroborated  by  another  witness,  is  not  ground  for  setting 
aside  the  verdict.  The  jury  are  not  bound  to  decide  in.  conformity 
with  the  declarations  of  any  number  of  witnesses  which  do  not 
produce  conviction  in  their  minds  against  a  less  number,  or  against 
a  presumption  or  other  evidence  satisfying  to  their  minda. 

Id.— ^foDiFicATiON  OF  Kkquested  Instbuction— Danoeb  Ck>NNBOTn> 
WITH  Verdict— Mattkb  of  C5ommon  Knowledge. — ^Where  the  testi- 
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mxmy  as  to  the  robbery  was  direct  and  not  circumstantial*  a  re- 
quested instruction  that  the  jury  must  consider  that  innocent  per- 
sons have  been  convicted,  and  consider  the  danger  of  convicting  an 
innocent  person  in  weighing  the  testimony  to  determine  whether 
there  is  a  reasonable  doubt,  is  not  improperly  modified  by  adding 
that  they  must  also  consider  that  guilty  persons  have  been  some- 
•  times  acquitted,  and  consider  the  danger  to  society  of  acquitting  a 
guilty  person.  The  instruction  and  the  modification  do  not  con- 
stitute propositions  of  law,  but  merely  direct  the  jury  to  consider 
matter  of  common  knowledge. 
Id. — IwsTRUcnoNB  as  to  Distbust  of  FAI49E  Witness — Explanatory 
Remarks. — An  inBtruction  upon  the  subject  of  the  distrusting  of  a 
witness  in  other  parts  of  his  testimony,  who  is  false  in  one  part 
thereof,  is  not  made  erroneous  by  explanatory  remarks  as  to  what 
is  meant  by  the  rule,  where  there  is  nothing  in  such  remarks  con- 
trary to  law  or  prejudicial  to  the  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Henry  U.  Brandenstein,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 

VAN  DYKE,  J. — ^The  defendant  was  informed  against  by 
the  district  attorney  of  the  city  and  county  of  San  Francisco 
of  the  crime  of  robbery.  He  was  tried,  convicted,  and  sen- 
tenced to  a  term  of  twenty  years  in  the  state  prison.  He  ap- 
peals from  the  final  judgment  of  conviction  and  from  tho 
order  denying  his  motion  for  a  new  trial. 

1,  The  first  point  of  contention  on  the  part  of  the  appel- 
lant is  that  the  verdict  is  against  law  by  reason  of  the  insuffi- 
ciency of  the  evidence  upon  which  the  defendant  was  con-> 
victed.  Johnson,  the  person  robbed,  testified  that  on  Febru- 
ary 21,  1898,  he  was,  with  several  others,  including  the  de-. 
fendant,  drinking  in  a  saloon  in  the  city  and  county  of  San 
Francisco,  called  the  "City  of  Gottenburg."  That  he,  Johnson, 
the  defendant,  and  a  party  unknown  to  him,  Johnson,  left 
the  saloon  together  and  started  for  the  bay  shore,  and  while 
on  the  way  the  defendant  threw  his  arm  around  the  neck  of 
the  complaining  witness,  Johnson,  at  the  same  time  holding 
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his  hand  over  his  mouth,  and  with  the  other  hand  took  from 
the  pockets  of  the  complaining  witness  twenty-five  dollars. 
Johnson  was  positive  not  only  as  to  the  robbery,  but  as  to  the 
identity  of  the  person  who  robbed  him,  to  wit,  the  defendant.. 
The  defendant  testified  that  he  did  not  leave  the  saloon  with 
Johnson  and  did  not  commit  the  robbery,  and  he  was  corrob- 
orated on  the  point  of  not  leaving  the  saloon  with  Johnson 
by  a  woman  employed  in  the  saloon. 

The  jury  are  not  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses,  which  do  not  pro- 
duce conviction  in  their  minds,  against  a  less  number  or 
against  a  presumption  or  other  evidence  satisfying  their 
minds. 

As  said  in  People  v.  Vance,  21  Cal.  400:  'We  do  not  in- 
terfere with  the  province  of  the  jury.  There  must  be  such 
overwhelming  evidence  against  the  verdict  as  to  justify  the 
inference  that  it  was  rendered  under  the  influence  of  pas- 
sion, or  prejudice,  or  bias  of  some  kind,  to  justify  any  inter- 
ference on  our  part  with  the  action  of  the  jury," 

In  People  v.  Williams,  59  Cal.  674,  it  is  said :  "It  is  a  car- 
dinal principle  in  the  administration  of  criminal  law  that  the 
province  of  weighing  the  evidence  belongs  exclusively  to  the 
jury,  and  if  this  court  can  find,  from  an  inspection  of  the  rec- 
ord, that  there  was,  in  the  whole  evidence  of  the  case,  enough 
to  justify  the  conclusion  arrived  at  by  the  jury,  the  judgment 
of  the  court  below  will  not  be  disturbed."  This  doctrine  has 
been  announced  so  frequently  and  in  so  many  cases  that  it  is 
quite  unnecesasry  to  review  them  here. 

2.  The  second  contention  of  the  appellant  is  that  the  court 
erred  in  modifying  the  fifth  instruction  requested  by  the  de^ 
f endant.  The  fifth  instruction,  as  requested,  reads  as  follows : 
**You  are  instructed  that  you  must  consider  that  innocent 
persons  have  been  convicted,  and  you  must  further  consider 
the  danger  of  convicting  an  innocent  person  in  weighing  the 
testimony  to  determine  whether  there  is  a  reasonable  doubt  of 
the  defendant's  guilt."  The  court  gave  the  instruction  as 
asked,  and  added :  "That  is  true,  gentlemen ;  but  you  are  also 
instructed  that  you  must  consider  that  guilty  persons  have 
sometimes  been  acquitted,  and  you  must  consider  the  danger 
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to  society  of  acquitting  a  guilty  person,"  The  court  pro- 
ceeded further  to  state  that  the  jury  must  decide  the  case 
upon  the  testimony,  without  being  deterred  from  doing  their 
duty  according  to  law.  It  is,  however,  the  quoted  portions  of 
the  judge's  comment  upon  the  instruction  that  the  appellant 
takes  exception  to,  stating  that  it  neutralizes  or  nullifies  the 
effect  of  the  instruction  given. 

Neither  the  instruction  asked  nor  the  comment  of  the 
judge  upon  giving  the  same,  which  is  complained  of,  consti- 
tutes a  proposition  of  law.  They  simply  state  what  is  com- 
mon knowledge,  to  wit,  that,  in  the  history  of  jurisprudence, 
it  appears  that  innocent  persons  have  sometimes  been  con- 
victed, also  that  guilty  persons  have  more  frequently  escaped 
conviction. 

In  certain  cases  it  might  not  be  amiss  to  call  the  attention) 
of  the  jury  to  the  danger  of  convicting  innocent  persons,  by 
>vay  of  reminding  them  to  examine  and  weigh  the  evidence 
with  more  caution,  if  possible,  than  in  ordinary  cases.  People 
V.  Travers,  88  Cal.  233,  was  a  case  of  circumstantial  evidence, 
as  well  as  People  v.  Cronin,  34  Cal.  191,  referred  to  in  that 
case.  The  court  say  in  People  v.  Travers,  supra:  "In  the 
Cronin  case  the  court,  in  its  instruction  on  this  point,  after 
stating  the  fact  that  counsel  for  defendant  had,  as  in  the  case 
at  bar,  alluded  to  cases  where  upon  circumstantial  evidence 
innocent  men  had  been  convicted,  told  the  jury,  among  other 
things,  that  *the  quotation  of  such  cases  is  proper  in  order  to 
make  the  jury  careful  in  arriving  at  the  proper  conclusion? 
from  such  [circumstantial]  evidence.'  But  in  the  case  at 
bar  the  court  told  the  jury :  'You  are  not  justified  in  consid- 
ering such  matters.' " 

This  case  is  relied  upon  by  appellant.  There  the  court  re-« 
fused  to  allow  the  suggestion  in  the  instruction  that  innocent 
men  had  been  convicted,  although  the  case  depended  upon 
circumstantial  evidence.  Here  the  testimony  is  direct  and  is 
not  circumstantial;  besides,  the  court  gave  the  instruction 
with  the  qualification  and  comment  already  stated.  The  two 
cases,  therefore,  are  altogether  different. 

In  the  later  case  of  People  v.  Ebanks,  117  Cal.  652,  the  de- 
fendant asked  the  court  to  give  the  following  instructions : 
'*The  jury  are  instructed  that  if  there  is  any  one  single  fact 
proved  to  the  satisfaction  of  the  jury,  by  a  preponderance  of 
CXXVII.  Cal.— 33 
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evidence,  whicn  is  inconsistent  with  the  guilt  of  the  defend- 
ant, it  raises  a  reasonable  doubt,  and  the  jury  should  acquit 
the  defendant/' 

'*You  are  instructed  that  it  is  the  settled  policy  of  the  law 
that  a  person  charged  with  a  crime  must  be  acquitted  unless 
the  evidence  in  the  case  establishes  his  guilt  beyond  all  rea- 
sonable doubt,  and  it  is  better  that  a  hundred  guilty  persons 
escape  punishment  than  that  one  who  is  innocent  be  pun- 
ished." 

The  court  refused  both  said  instructions,  and  on  appeal 
to  this  court,  in  its  opinion  in  Bank,  says:  '^The  meaning 
of  the  first  of  these  instructions  is  involved  in  doubt,  and 
the  final  clause  of  the  section  instruction  is  uncalled  for"; 
and  the  court  called  attention  to  the  fact  that  the  whole  doc- 
trine of  seasonable  doubt  had  been  fully  and  properly  laid 
before  the  jury  by  the  court  in  its  instructions,  adding: 
"The  instructions,  taken  as  a  whole,  are  quite  as  favorable  to 
the  defendants  as  the  faots  and  law  will  warrant,"  and  af- 
firmed the  judgment. 

3.  It  is  further  contended  on  the  part  of  appellant  that 
the  court  erred  in  modifying  the  fourth  instruction  request- 
ed by  the  defendant,  which  reads  as  follows:  "You  are  in- 
structed that  a  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others.  If,  therefore,  the  prosecuting  wit- 
ness, John  Johnson,  is  false  in  any  part  of  his  testimony  the 
other  parts  of  his  testimony  are  to  be  distrusted  by  you."  The 
transcript  does  not  show  that  this  instruction  was  modified, 
but  it  containBi  remarks  by  way  of  exj^anation  as  to  what 
is  meant  when  it  is  said  "that  a  witness  false  in  one  part  of 
his  testimony  is  to  be  distrusted  in  others."  There  is  nothing 
in  such  remarks  contrary  to  law  or  prejudicial  to  the  defend- 
ant. 

The  instructions  given  by  the  court  were  quite  full,  and 

the  court  repeated  in  closing,  "Now,  you  are  not  to  convict 

the  defendant  of  any  offense  unless  you  aro  satisfied  that  he 

is  guilty  of  that  offense — satisfied  of  it  to  a  moral  certainty 

•   and  beyond  all  reasonable  doubt." 

The  instructions,  taken  as  a  whole,  are  quite  as  favorable 
to  the  defendant  as  the  facts  and  law  warranted. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Garoutte,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[8.  F.  No.  1881.     Department  One.— February  S,  1900.] 

CHARLES  N.  FOX,  Executor,  etc.,  Respondent,  v.  A.  M. 
SUTTON  and  ARTHUR  W.  BURDICK,  Respondents. 
ALICE  H.  BURDICK  and  HENRY  C.  ROSS,  Jr., 
Appellants. 

Intihplbadib— Amendvent  to  Codk— Deposit  in  Ooubt. — The  amend- 
ment of  1881,  added  to  section  386  of  the  Code  of  Gml  Proce- 
dure, permits  an  action  of  interpleader  to  be  maintained  against 
conflicting  claimants  of  personal  property  or  of  the  right  to  the 
performance  of  an  obligation  in  whole  or  in  part,  and  does  not 
require  as  a  condition  precedent  to  the  action  that  the  property 
or  money  involved  shall  be  deposited  in  court  at  the  commence- 
ment of  the  action,  and  an  order  requiring  such  deposit  may  be 
made  pending  the  action. 

Id. — ^BiLL  Br  Sxboutob — Intebpleadeb  betweeh   Tbustebs  and  Dis- 

TBIBUTEES — INJUNCTION    AGAINST    DISTEOBUTEES — PaBTIES    TO      De- 

OBSfe. — ^In  an  action  by  an  executor  individually  and  in  his  official 
capacity  to  oompel  an  interpleader  between  persons  claiming  a 
special  fund,  as  trustees  thereof,  adversely  to  the  estate,  and  who 
had  brought  an  action  against  the  executor  to  recover  the  fund, 
and  other  p«nsons  claiming  the  same  fund  as  distributees  of  the 
estate,  the  plaintiff,  upon  paying  the  money  into  court  under  its 
order,  is  entitled  to  an  injunction  to  prevent  the  distributees  from 
enforcing  the  decree  of  distribution  pending  the  action  for  an  inter- 
pleader between  them  and  the  alleged  trustees  who  were  not  parties 
to  that  decree  and  were  not  concluded  thereby. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  an  injunction.  James 
M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  H.  McKune,  and  Henry  C.  Ross,  Jr.,  for  Appellants. 

R.  S.  Gray,  for  Charles  N.  Fox,  Respondent. 

J.  H.  Craddock,  for  A.  M.  Sutton  and  Arthur  W.  Burdick, 
Respondents. 

VAN  DYKE,  J.— On  the  death  of  Stephen  Powell  Bur- 
dick there  was  on  deposit  in  the  First  National  Bank  of  Oak- 
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land  some  five  thousand  two  hundred  and  eighty-one  dollars 
and  sixty-foxir  cents  standing  in  the  name  of  "S.  P.  Burdick, 
Atty."  This  money  was  claimed  by  the  plaintiff,  as  execu- 
tor, as  belonging  to  and  being  part  of  the  estate  of  said  Steph- 
en Powell  Burdick,  and  was  also  claimed  by  the  defendants, 
A.  M.  Sutton  and  Arthur  W.  Burdick|  as  alleged  trustees, 
by  title  adverse  to  said  estate.  Under  these  circumstances 
the  bank  refused  to  pay  over  the  money  to  either  the  execu- 
tor or  the  trustees,  unless  the  claims  of  such  respective  parties 
were  first  adjudicated.  In  order  to  save  expense,  and  in 
view  of  the  imcertainty  of  litigation,  the  claimants  agreed 
by  stipulation  that  the  money  shoiild  be  paid  over  to  the  ex- 
ecutor, subject  only  to  such  claim  as  the  said  trustees  might 
have  to  the  residue  after  administration. 

Upon  this  stipulation  being  entered  into,  the  money  was 
turned  over  to  the  executor,  and  in  his  final  account  it  is 
stated  that  the  balance  of  said  money  remaining  in  his  hands 
amounted  to  sixteen  hundred  and  fifty-seven  dollars  and 
ninety  cents.  Upon  the  settlement  of  the  executor's  final 
account,  Alice  H.  Burdick,  surviving  widow^f  the  deceased, 
petitioned  the  court  for  distribution  of  the  one-half  of  said 
sum  to  her,  on  the  ground  that  the  whole  of  said  money  so 
received  by  the  executor  was  community  property,  and  be- 
longed to  the  estate  of  her  deceased  husband.  The  defend- 
ants, Sutton  and  Arthur  W.  Burdick,  as  said  trustees,  op- 
posed said  petition  of  distribution,  and  asked  that  the  money 
be  turned  over  to  them,  under  the  terms  of  their  trust  deed. 
The  court  denied  the  petition  of  the  defendants  Sutton  and 
Arthur  W.  Burdick,  and  also  denied  their  motion  for  an 
order  staying  distribution  until  they  could,  by  action  in  a 
court  of  competent  jurisdiction,  have  their  respective  claims 
to  said  money  adjudicated  and  determined;  and  thereupon 
ordered  distribution  according  to  the  prayer  of  the  petitioner, 
Alice  H.  Burdick. 

This  court  dismissed  the  appeal  of  said  Sutton  and  Arthur 
W.  Burdick,  as  trustees,  and  of  said  Burdick  in  his  own 
right,  saying:  "They  are  not  named  in  the  will  and  claim 
no  rights  under  it  and  have  presented  no  claim  against  the 
estate.  They  are  not,  and  could  not  have  been  aggrieved 
persons.  The  order  refusing  to  postpone  the  decree  of  final 
distribution  was  not  appealable."  (In  re  Burdick,  112  Cal. 
396.) 
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While  said  appeal  was  pending  and  undetermined,  said 
Sutton  and  Arthur  W.  Burdick  commenced  an  action  in  the 
superior  court  in  the  city  and  county  of  San  Francisco 
against  plaintiff  herein,  individually  and  as  executor  of  said 
estate,  for  the  recovery  of  said  eight  hundred  and  twenty- 
eight  dollars  and  ninety-seven  cents,  which  had  been  so  or- 
dered distributed  to  said  Alice  H.  Burdick.  After  the  dis- 
missal of  said  appeal,  the  appellants  herein,  Alice  H.  Bur- 
dick and  Henry  C.  Ross,  Jr.,  her  attorney,  applied  to  the 
superior  court  of  Alameda  county,  in  which  the  settlement 
of  the  estate  was  pending,  for  an  order  on  the  plaintiff.  Fox, 
as  such  executor,  to  pay  over  the  money  which  had  been  or- 
dered to  be  distributed,  or  show  cause  why  he  should  not  be 
punished  for  contempt  in  failing  to  do  so. 

The  plaintiflF,  Fox,  thereupon,  as  such  executor  and  indi- 
vidually, brought  this  action.  In  his  complaint  the  facts, 
some  of  which  have  been  referred  to,  are  fully  stated,  and  it 
is  averred  in  said  complaint  that  the  plaintiff  has  no  interest 
^  in  the  said  eight  hundred  and  twenty-eight  dollars  and 
ninety-seven  cents,  only  as  to  which  of  the  defendants  shall 
receive  the  same,  and  is  ready  to  deliver  the  same  to  the  per- 
son entitled  thereto,  and  prays  that  said  defendants  may  be 
required  to  interplead  together  for  the  purpose  of  determin- 
ing their  respective  claims  to  the  said  eight  hundred  and 
twenty-eight  dollars  and  ninety-seven  cents,  and  upon  deliv- 
ering the  same  to  the  party  adjudged  by  the  court  to  be  en- 
titled thereto,  or  upon  payifig  the  same  under  and  in  obed- 
ience to  any  determination  that  may  be  had  in  the  cause,  the 
-plaintiff  may  be  discharged  from  all  liability  in  the  prem- 
ises. 

Upon  filing  his  complaint  the  plaintiff  obtained  an  order  to 
show  cause  why  an  injunction  pendente  lite  should  not  issue 
restraining  the  defendants,  appellants  here,  from  enforcing 
or  attempting  to  enforce  said  decree  of  distribution.  The  de- 
fendants appeared  and  answered,  and,  as  recited  in  the  in- 
junction order,  "thereupon  all  of  the  parties  being  presentand 
represented  by  counsel  in  open  court,  upon  the  records,  files, 
and  matters  heretofore  submitted  to  the  court,  under  and  in 
connection  with  said  orders,  and  upon  the  records,  files,  and 
minutes  of  said  court,  at  this  time,  for  good  cause  shown,  and 
no  sufficient  cause  to  the  contrary  being  shown,  and  it  ap- 
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pearing  that  there  has  been  a  trial  in  this  action  of  the  issues 
of  fact  raised  by  the  pleadings  of  all  the  parties  in  this  ac- 
tion as  to  the  right  of  the  plaintiff  to  maintain  this  action, 
and  it  satisfactorily  appearing  to  the  court  from  the  papers, 
records,  and  files  in  this  action  presented  and  considered  in 
connection  with  and  upon  the  hearing  of  said  orders  to  show 
cause  that  it  is  a  proper  case  for  such  injunction,  and  that 
sufficient  grounds  exist  therefor,''  it  was  ordered  that,  upon 
filing  a  suitable  bond,  as  provided  by  law,  and  approved  by 
the  court,  the  defendants,  appellanta  herein,  be  enjoined  from 
undertaking,  in  any  way  whatever,  to  enforce  said  decree 
of  distribution,  pending  this  action.  From  which  order  this 
appeal  is  taken. 

The  first  point  made  by  the  appellants  is  that  the  plaintiff 
does  not  show  the  right  of  interpleader,  because  he  did  not 
bring  the  money  into  court,  or  offer  to  do  so  at  the  time  of 
instituting  this  proceeding.  The  provision  of  the  code  in 
reference  to  interpleader,  as  the  section  originally  stood,  pro- 
vided that  a  defendant  ''against  whom  an  action  is  pending 
upon  a  contract,  or  for  specific  personal  property^  may,  at 
any  time  before  answer,  upon  affidavits  that  a  party  to  the 
action  makes  against  him,  and,  without  any  collusion  with 
him,  a  demand  upon  such  contract,  or  for  such  property, 
upon  notice  to  such  person  and  the  adverse  party,  apply  to 
the  court  for  an  order  to  substitute  such  person  in  his  place, 
and  discharge  him  from  liability  to  either  party,  on  his  de- 
positing in  court  the  amount  claimed  on  the  contract,  or  de- 
livering the  property  or  its  value  to  such  person  as  the  court 
may  direct."  (Code  Civ.  Proc,  sec.  386.)  By  way  of  amend- 
ment, in  1881,  the  following  material  provision  has  been 
added  to  this  section:  ''And  whenever  conflicting  claims 
are,  or  may  be,  made  upon  a  person  for  or  relating  to  per- 
sonal property,  or  the  performance  of  an  obUgation,  <np  any 
part  thereof,  such  person  may  bring  an  action  against  the 
conflicting  claimants  to  compel  them  to  interplead  and  liti- 
gate their  several  claims  among  themselves.  The  order  of 
substitution  may  be  made  and  the  action  of  interpleader  may 
be  maintained,  and  the  applicant  oz  plaintiff  be  discharged 
from  liability  to  all  or  any  of  the  conflicting  claimants, 
although  their  titles  or  claims  have  not  a  common  origin,  or 
lire  not  identical,  but  are  adverse  to  and  independent  of  one 
another." 
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This  added  provision  of  the  code^  it  appears,  authorizes 
such  a  proceeding  as  the  one  under  consideration.  And  it 
would  seem  that  thiB  does  not  nquive,  as  a  condition  pre- 
ccident  to  briaging  said  action,  that  the  party  should  deposit 
or  pay  into  the  court  the  money  or  property  in  controversy. 
The  record,  however,  shows  that  the  court,  in  granting  the  in- 
junction, ordered  that  the  plaintiff  deposit  in  court  and  pay  to 
the  desk  in  that  behalf  the  said  amount  in  coatroversy. 

It  is  further  contended  by  &e  ai^Uuits  that  the  order  of 
distribution  is  final  and  conclusive  and  estops  plaintiff  from 
maintaining  this  action. 

The  plaintiff,  however,  it  appears^  does  not  dispute  the 
claim  of  the  appellants,  but  seeks  protection  from  the  de- 
mands and  claim  of  the  other  defendants  for  the  same  money, 
and  who  are  not  bound  by  the  decree.  Under  such  circum- 
stances, it  would  seem  but  juat  that  t2i«  plaintiff,  as  executor, 
should  not  be  compelled  to  defend  said  aotion  and  subject 
himself,  perhaps,  to  liability,  not  only  to  pay  said  money  a 
second  time,  but  i^lso  the  costs  of  litigation.  Besides,  the 
plaintiff  files  his  bill,  not  only  as  ei^ecutor,  but  individually, 
whereas  the  decree  of  diatributicm  runs  against  him,  of  course, 
only  as  executor. 

The  other  points  made  by  the  appellants  are  not  suffi- 
ciently important  to  require  qpeoial  notice  or  consideration 
under  the  facts  disclosed  by  the  record.  We  think  the  court 
below  justified  in  granting  the  injunction  as  prayed,  and  the 
order  is  affirmed. 

Harrison,  J.^  and  Qaroutte,  J.,  conoorred. 
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[L.  A.  No.  811.    DepaHanent  One.— Febniaiy  8,  1800.] 

C.  E.  FERRIS,  Appellant,  v.  BLIEK  BAKER  et  al.,  Re- 
spondents. 

Miirmo  Pabtnebship.— A  mining  partnersbip  eadstB,  witbout  an  ex- 
press agreement  to  form  a  partnership,  when  two  or  more  persons 
owning  shares  or  interests  in  the  mine  actually  engage  in  working 
the  same  for  the  purpose  of  extracting  the  minerals  therefrom. 

Id.— AcnoN  fob  Dissolution,  AcoouiTTnra,  Aim  Salb — ^Evidbnob  as  to 
Mining  Pabtnebship — ^Nonsuit. — ^In  an  action  for  the  dissolution 
of  an  alleged  mining  partnership,  and  for  an  accounting  and  sale 
of  the  mining  property,  to  repay  money  contributed  by  the  plaintiff 
in  excess  of  his  proper  share  in  the  business  of  working  the  mine, 
where  the  evidence  tends  to  show  the  relation  of  mining  partners  be- 
tween the  parties,  or  tends  to  establish  facts  indicating  that  rela- 
tion which  might  be  reasonably,  though  not  neeeasarily,  inferred 
from  the  evidence,  it  is  error  to  grant  a  nonsuit. 

Id. — ^Review  on  Motion  fob  Nonsuit. — On  motion  for  a  nonsuit,  what- 
ever facts  relevant  to  the  issue  the  evidence  for  the  plaintiff 
tended  to  prove  must  be  regarded  as  proved,  and  the  plaintiff  is 
entitled  to  the  benefit  of  the  facts  in  testimony,  and  of  the  pre- 
sumptions of  fact  which  might  reasonably  be  drawn  from  them. 

Id. — ^Deed  of  Mining  Intebbst  to  Wifb — ^Wobk  bt  Husband— Agency 
— Ratification — Existence  of  Mining  Pabtnebship. — ^Evidence 
showing  that  the  deed  of  the  mining  claim  in  controversy  was  pro- 
cured by  a  husband  to  be  made  in  the  name  of  the  plaintiff  and 
of  his  wife,  made  defendant,  that  the  husband  and  plaintiff  worked 
the  mine  together,  the  husband  assuming  to  represent  his  wife  as 
agent,  that  subsequently  the  husband  and  wife  conveyed  an  undi- 
vided interest  to  another  defendant,  agreeing  that  he  should  "be 
at  no  expense  for  assessment  or  development  work"  on  the  mine, 
until  it  should  ''begin  to  produce,"  and  that  the  wife  subsequently 
declared  that  she  owned  the  mining  property  individually,  and  that 
her  husband  was  her  agent  in  the  matter,  tends  to  show  a  ratifi- 
cation of  the  deed  to  her,  and  of  the  acts  of  her  husband  as  her 
agent,  and  to  show  the  existence  of  a  mining  partnership  between 
the  plaintiff  and  the  wife. 

Id.— Declabationb  of  Husband  as  to  Agbnot.— The  declarations  of 
the  husband  as  to  his  agency  for  his  wife  were  incompetent  to 
establish  the  fact  of  agency  as  against  the  wife,  though  compe- 
tent for  the  purpose  of  showing  that  the  plaintiff  dealt  with  him 
as  agent,  and  not  as  principal. 
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.Obdkb  vob  NoNSXTny-JuDQiiKirT— EznsT— Tdcs  vob  Affial.— An  order 
for  a  nonsuit  entered  in  the  minutes  of  the  oourt^  which  does  not 
show  what  were  the  grounds  of  the  motion,  and  does  not  purport 
to  be  a  dismissal  of  the  action,  nor  a  judgment  of  any  kind,  and 
upon  which  no  execution  oould  be  issued,  but  is  a  mere  memoran- 
dum from  which  data  for  a  judgment  might  be  drawn,  is  not  a 
dismissal  of  the  action,  nor  a  judgment  of  nonsuit,  within  the 
meaning  of  section  581  of  the  Code  of  Civil  Procedure,  declared 
to  be  effectiye  when  entered  in  the  minutes  of  the  court.  The  time 
for  appeal  does  not  run  in  such  case  until  the  entry  of  a  proper 
judgment  of  nonsuit  of  the  plaintiff,  which  operatei  as  a  final 
disposition  of  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Oourt  of  Los 
Angeles  Coimty.    M.  T.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion. 

Brown  &  Newby,  for  Appellant. 

Miller  &  Brown,  for  Respondents. 

BRITT,  0. — ^Action  to  obtain  the  dissolution  of  an  alleged 
mining  partnership,  an  accounting,  a  sale  of  the  mining 
property  owned  by  the  alleged  partners,  and  the  repayment 
to  plaintiff  of  money  contributed  by  him  in  excess  of  his 
proper  share  in  the  business  of  working  the  mine.  The  court 
below  was  of  opinion  that  plaintiff  failed  at  the  trial  to  prove 
the  existence  of  a  mining  partnership,  and  rendered  judg- 
ment of  nonsuit  against  him. 

''A  mining  partnership  exists  when  two  or  more  persons 
who  own  or  acquire  a  mining  claim  for  the  purpose  of  work- 
ing it  and  extracting  the  mineral  therefrom  actually  engage 
in  working  the  same."  (Civ.  Code,  sec.  2511.)  "An  express 
agreement  to  become  partners  ....  is  not  necessary  to  the 
formation  or  existence  of  a  mining  partnership.  The  rela- 
tion arises  from  the  ownership  of  shares  or  interests  in  the 
mine,  and  working  the  same  for  the  purpose  of  extracting 
the  minerals  therefrom."  (Civ.  Code,  sec.  2612.)  The  prop- 
eity  in  question  here,  called  the  Philadelphia  mine  or  min- 
ing claim,  was  owned  by  the  plaintiff  and  the  defendant 
Bliek  Baker  in  equal  shares,  each  one-half.  Said  Bliek  is 
a  married  woman,  the  wife  of  one  E.  N.  Baker.  Work  on 
said  mining  claim,  for  the  purpose  of  extracting  the  min- 
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eral  therefrom,  was  begun  in  tiie  month  of  June,  1887,  and 

was  continued  until  December  following;  the  business  thus 
prosecuted  comprises  the  transactions  of  which  plaintiff  prays 
an  accounting.  The  question  is  whether  said  Bliek  Baker 
engaged  in  said  business  jointly  with  the  plaintiff;  if  she  did, 
then,  under  the  law  expressed  in  said  sections  of  the  Civil  Code, 
the  mining  partnership  existed ;  otherwise  it  did  not  The 
evidence  produced  by  plaintiff  upon  that  point  was,  in  sub- 
stance, as  follows:  Early  in  June,  1897,  the  purchase  of  said 
mining  claim  from  the  former  owner  was  effected  through 
the  instrumentality  of  said  E.  N.  Baker;  as' to  a  one-half 
interest  such  purchase  was  on  behalf  of  the  plaintiff,  and  E, 
N.  Baker  caused  the  deed  of  the  property  to  be  made  to  plain- 
tiff and  said  Bliek  Baker  as  grantees — he  representing  to 
plaintiff  that  he  was  the  agent  of  his  wife.  Said  £.  N.  Baker 
and  the  plaintiff  then  agreed  that  they  would  develop  the 
mine  and  extract  ore  therefrom ;  the  work  aforesaid  proceeded 
pursuant  to  this  agreement.  On  July  20,  1897,  said  E.  N. 
and  Bliek  Baker  jointly  executed  a  written  contract  with  one 
I  N.  Inskeep,  whereby  they  agreed  to  sell  and  convey  to  said 
Inskeep  an  undivided  one-eighth  interest  in  the  said  mining 
claim;  this  contract  contained  a  clause  by  which  the  vendors 
agreed  that  Inskeep  should  "be  at  no  expense  for  assessment 
or  development  work"  on  the  mine  up  to  the  time  the  same 
should  ''begin  to  produce,"  and  that  they  would  pay  all  such 
expenses.  A  witness  for  plaintiff  testified  that  he  heard  a 
conversation  between  Mrs.  Baker  and  one  Pepper  in  August, 
1897,  "relative  to  the  Philadelphia  mine" ;  that  Pepper  "asked 
her  if  Mr.  Baker  owned  the  property  or  if  she  owned  it,  and 
she  remarked  that  the  property  was  hers  individually,  but 
Mr.  Baker  did  her  business  for  her,  was  her  agent  in  the 
matter."  Defendants  admitted  that  said  Pepper,  if  present 
in  court,  would  testify  to  the  same  effect. 

In  reviewing  the  action  of  the  court  on  the  motion  for  non- 
suit, we  must  regard  as  proved  whatever  facts,  relevant  to 
the  issue,  the  evidence  for  the  plaintiff  tended  to  prove  (Dow 
V.  Oould  etc.  Min.  Co.,  31  Cal.  629) ;  plaintiff  is  entitled  to 
the  benefit  of  the  facts  in  testimony  "and  the  presumptions 
which  might  reasonably  be  drawn  from  them."  (Dtf  Ro  v. 
Cordes,  4  Cal.  117;  Warner  v.  Darrow,  91  Cal.  309.)     We 
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leave  out  of  view  any  declarations  of  E.  N.  Baker  as  to  his 
agency  for  his  wife;  they  were  incompetent,  as  the  court  be- 
low rightly  held,  to  establish  the  fact  of  agency  against  her, 
though  competent  for  the  purpose  of  showing  that  plaintiff 
dealt  with  E.  N.  Baker  as  agent  and  not  as  principal.  But 
we  have  seen  that  there  was  evidence  that  Mrs.  Baker  joined 
her  husband  in  a  contract  to  sell  an  interest  in  the  mining 
claim  to  Inskeep;  by  the  same  instrument  she  agreed  with 
Inskeep  that  she  would  pay  all  expenses  of  development  work 
on  the  mine  until  it  should  ''begin  to  produce'^ ;  and  later  she 
declared,  in  reference  to  the  mine,  that  she  owned  the  prop- 
erty, 'ni>ut  her  husband  was  her  agent  in  the  matter.''  From 
these  circumstances  it  seems  to  us  that  a  jury,  or  the  court 
sitting  to  determine  the  fact,  might  reasonably  deduce  the 
inferences  that  Mrs.  Baker  ratified  the  acquisition  of  the  min- 
ing claim  by  E.  N.  Baker  as  her  agent;  that  the  work  she 
promised  Inskeep  she  would  pay  for  was  the  work  then  in 
progress  on  the  mine,  rather  than  work  to  be  done  in  the  in* 
definite  future;  and,  this  work  having  been  authorized  by  her 
husband,  that  she  was  cognizant  of  what  he  had  done,  and 
adopted  it  as  done  on  her  behalf.  Perhaps  none  of  these  are 
necessary  inferences  from  the  facts  proved,  but,  as  the  evi- 
dence tended  to  justify  them,  they  are  to  be  regarded  for 
present  purposes  as  facts  established;  as  such  they  tend  to 
show  the  relation  of  mining  partners  between  plaintiff  and 
Mrs.  Baker.    It  was  error,  therefore,  to  order  a  nonsuit. 

Defendants  make  the  point  that  the  appeal  was  taken  too 
late  and  for  that  ijeason  cannot  be  considered.  The  order, 
such  as  it  was,  granting  the  motion  for  nonsuit  was  made  and 
entered  in  the  minutes  of  the  court  and  noted  in  the  clerk's 
register  of  actions  on  December  6,  1898.  Formal  judgment 
of  nonsuit  against  the  plaintiff  directing  that  he  take  nothing 
and  that  defendants  recover  costs,  was  entered  May  3,  1899. 
The  appeal  was  taken  July  21,  1899.  It  is  provided  by  sec- 
tion 581  of  the  Code  of  Civil  Procedure,  as  amended  in  1897» 
(Stats.  1897,  p.  98),  that  the  dismissal  of  an  action,  or  a 
judgment  of  nonsuit,  for  failure  by  the  plaintiff  to  prove 
a  sufficient  case  for  the  jury,  "shall  be  made  by  order  of  the 
court  entered  upon  the  minutes  thereof,  and  shall  be  effective 
for  all  purposes  when  so  entered."  Section  939  of  the  Code  of 
Civil  Procedure  (amended.  Stats.  1897,  p.  55)  provides  that 
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an  appeal  may  be  taken  from  a  final  judgment  within  six 
months  after  the  entry  therof.  Defendants  urge  that  the 
appeal  should  have  been  taken  within  six  months  after  the 
order  allowing  the  motion  for  nonsuit  was  entered  in  the  min- 
utes of  the  court. 

The  order  in  this  case  was  a  mere  narration  by  the  clerk 
as  follows:  "Defendants  move  the  court  for  nonsuit  on  the 
grounds  stated.  Said  motion  is  argued  and  thereupon 
granted."  The  order  did  not  show  what  were  the  grounds 
of  the  motion ;  it  did  not  purport  to  be  a  dismissal  of  the  ac- 
tion nor  a  judgment  of  any  kind,  and  was,  in  fact,  but  a 
memorandum  affording  data  from  which  a  judgment  or 
proper  order  might  be  drafted — similar  to  the  minute  made 
when  a  decision  is  announced  directing  that  judgment  pass 
for  one  party  or  the  other.  Obviously,  no  execution  could 
have  issued  on  such  an  order  when  a  cause  is  submitted  on 
evidence  for  both  sides.  We  are  not  called  upon  to  say  what 
would  have  been  its  effect  under  said  section  681,  as  regards 
tbe  time  limited  for  appeal,  if  it  had  purported  to  make  final 
disposition  of  the  action.  There  was  no  such  disposition, 
until  the  entry  of  the  judgment  on  May  8,  1899,  and  the 
appeal  was  in  time.  The  judgment  should  be  reversed  and 
the  cause  remanded  for  a  new  trial.  i. 

Haynes,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg 
ment  is.reversed,  and  the  cause  remanded  for  a  new  trial. 
Harrison^  J.i  Garoutte,  J.^  Van  Dyke,  J. 
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[S.  F.  No.  1827.    Departm^t  One.— February  6,  1000.] 

JOHN  W.  RYLAND,  Respondent,  v.  COMMERCIAL  AND 
SAVINGS  BANK  OF  SAN  JOSE,  Appellant 

CORFOBATIOKS — ^LlABnJTT      OF      STOCKHOLDERS — ^PAYMENT   OF   NOTK   BY 

Sureties — Creation  of  New  Debt — Statute  of  Limitations. — ^The 
payment  of  the  note  of  a  corporation  by  sureties  thereupon  cre- 
ates a  new  and  distinct  debt  against  the  corporation  and  its  stock- 
holders, for  reimbursement  of  the  sureties;  and  the  statute  of  limi- 
tations only  begins  to  run  against  the  sureties  from  the  date  of 
payment  of  the  debt,  and  not  from  the  date  of  the  original  obli* 
gation. 

Id. — ^Payment  after  Three  Tears. — ^The  payment  of  the  note  by  the 
sureties  after  the  lapse  of  three  years  from  its  date,  while  the 
note  was  not  barred  by  the  statute,  cannot  operate  to  relieve  the 
stockholders  of  the  corporation  from  liability  to  reimburse  the 
sureties,  for  a  payment  made  within  three  years  before  the  com- 
mencement of  the  action,  notwithstanding  at  the  time  of  the  pay- 
ment no  action  could  have  been  brou^t  by  the  payee  of  the  note 
against  the  stockholders. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    A.  S.  Kittredge,  Judge. 

The  facta  are  stated  in  the  opinion. 

Jackson  Hatch,  for  Appellant 

S.  F.  Leib,  for  Respondent 

CHIPMAN,  C. — ^Action  against  defendant  as  a  stock- 
holder in  the  Paul  0.  Burns  Wine  Company,  a  corporation. 
Defendant  pleaded  the  statute  of  limitations  by  demurrer, 
which  being  overruled,  and  defendant  declining  to  answer, 
judgment  passed  for  the  plaintiflf,  from  which  this  appeal  is 
prosecuted.  On  August  15,  1894,  the  wine  company  was 
indebt^  to  defendant  and  others  in  the  sum  of  $30,000,  to 
pay  which  it  on  that  day  made  to  defendant  three  promissory 
notes  for  $10,000  each,  payable  respectively  September  25, 
1894,  October  15,  1894,  and  November  15,  1894,  and  they 
were  indorsed  by  plaintiflf  and  his  assignors;  on  July  27, 
1895  the  wine  company  borrowed  from  one  Cozzens  the  sum 
of  $10,000,  payable  one  year  after  date,  said  money  being 
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borrowed  to  pay  the  above  note  for  $10,000  falling  due  Sep- 
tember 25,  1894,  and  it  was  so  paid  by  the  wine  company; 
plaintiff  and  his  assignors  indorsed  the  note  giv^i  to  CoaoEens; 
the  wine  company  paid  these  sev^eral  liabilities  in  part,  and 
plaintiff  and  his  assignors  were  compelled  to  pay  the  balance, 
which  they  did  as  follows:  January  21, 1897,  $3,000  on  the 
Cozzens  note;  January  25, 1897,  $400  to  defendant;  January 
28, 1897,  $20  to  defendant ;  April  8, 1897,  $1,200  on  Cozeens' 
note;  April  8, 1897,  $1,150  to  defendants;  April  8, 1897,  $50 
to  defendant;  February  21,  1898,  $6,073.75  to  defendant  on 
the  note  due  October  15, 1894;  February  21, 1898,  $2,234.75 
on  the  Cozzens  note.  The  complaint  was  filed  August  28, 
1898, 

Appellant's  contention  is,  that  the  indebtedness  of  the  wine 
company  amounting  to  $30,000  on  August  15,  1894,  was 
created  on  that  day  within  the  meaning  of  section  359  of  the 
Code  of  Civil  Procedure,  and  the  statute  of  limitations  com- 
menced to  run  in  favor  of  appellant  as  a  stockholder  on  that 
day,  at  least  as  to  the  $20,000  represented  by  the  two  notes 
which  were  then  given,  maturing  respectively  October  15, 
1894,  and  November  15, 1894,  and  that  the  statute  began  to 
run  as  to  the  remaining  $10,000  note  at  least  as  early  as  July 
27,  1895,  when  the  $10,000  note  was  given  to  Cozzens;  that, 
unless  the  payment  by  the  sureties  can  be  held  to  be  the  crea- 
tion of  an  entirely  new  indebtedness  of  the  wine  company  to 
them,  and  consequently  of  the  wine  company's  stockholders 
to  them,  or  in  some  way  stopped  the  running  of  the  statute, 
the  judgment  was  erroneous. 

Ilesx)ondent's  contention  is,  that  the  action  is  upon  an  in- 
debtedness created  by  the  fact  that  a  payment  was  made  by 
a  surety  of  his  principal's  debt;  that  this  debt  is  from  the 
principal  to  the  surety,  and  is  not  the  other  debt  for  which 
both  were  bound  to  the  payee  of  the  notes ;  that  it  is  an  en- 
tirely new  and  distinct  debt,  as  would  be  the  debt  created 
had  the  principal  borrowed  the  money  from  the  surety,  or 
from  some  one  else,  and  with  the  money  thus  borrowed  had 
paid  the  notes.  In  respondent's  view  of  the  case  we  concur. 
Plaintiff's  and  his  assignors'  primary  liability  was  to  the 
payee  of  the  notes;  by  signing  the  notes  they  became  I'espon- 
sible  to  the  payee  for  the  performance  of  the  obligation  of  the 
wine  company.  (Civ.  Code,  sec.  2831.)  When  they,  as  sure- 
ties, paid  the  obligations  of  the  wine  company  became  boimd 
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to  reimburse  them  (Civ.  Code,  sec.  2847) ;  and  not  until  the 
sureties  had  discharged  the  obligation  of  the  principal,  or 
some  part  of  it,  did  any  liability  from  the  principal  to  the 
sureties  arise.  The  statute  of  limitations,  as  against  the  payee, 
began  to  run  in  favor  of  the  stockholders  of  the  wine  com- 
pany at  the  date  of  the  notes  (Hunt  v.  Ward,  99  Cal.  612 ;  37 
Am.  St.  Rep.  87) ;  but  as  there  was  as  yet  no  liability  of  the 
stockholders  to  the  sureties  there  was  nothing,  so  far  as  con- 
cerned the  sureties,  for  the  statute  to  operate  upon.  The 
statute  could  not  be  set  in  motion  against  the  sureties  until  a 
laibility  to  them  had  arisen,  and  no  liability  arose  until  they 
paid  the  debt  of  their  principal  or  some  part  of  it. 

The  rule  is  thus  stated  by  Mr.  Wood  in  his  work  on  Limita- 
tions, volume  1,  page  394:  "Where  aBurety  is  compelled  to 
pay  a  debt,  the  statute  begins  to  run  against  his  claim  from 
the  day  of  such  payment,  and  not  from  the  date  of  the  orig- 
inal obligation"  (see,  also,  1  Brandt  on  Suretyship,  sec.  230 ; 
see,  also,  cases  cited  in  24  Am.  &  Eng.  Ency.  of  Law,  792) ; 
and  there  can  be  no  different  rule  where  the  principal  is  a 
corporation. 

It  appears  from  the  complaint  that  the  executors  of  Peter 
0.  Minor,  deceased,  one  of  the  sureties,  paid  $6,073.75  on  the 
note  falling  due  October  15, 1894,  and  appellant  claims  that 
this  payment  being  made  more  than  three  years  ekfter  the 
note  was  due  the  debt  arising  from  the  payment  was  barred 
as  to  the  stockholders  by  section  359  of  the  Code  of  Civil  Pro- 
cedure, and,  therefore,  the  judgment  should  be  modified  by 
striking  from  it  the  proportionate  share  of  the  $6,073.75  of 
appellant.  The  rule  above  quoted  from  Wood  on  Limita- 
tions is  subject  to  the  exception  that  the  surety  must  have 
paid  the  original  debt  before  the  statute  had  run  thereon  (1 
Wood  on  Limitations,  398) ;  for  the  law  will  not  raise  a 
promise  on  the  part  of  the  principal  to  reimburse  the  surety 
where  the  surety  was  under  no  legal  obligation  to  pay.  But 
the  surety  was  under  obligation  to  the  payee  of  the  note, 
jointly  and  sevetally  with  the  wine  company,  for  four  years 
after  it  became  due;  no  liability  of  the  corporation  or  its 
stockholders  to  the  surety  arose  until  he  paid  the  note  or  some 
part  of  it,  and  as,  in  the  present  case,  he  paid  within  the  time 
during  which  he  was  liable  to  the  payee,  the  case  is  not 
within  the  exception  above  stated,  and  the  statute  as  to  him 
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began  to  run  from  the  date  of  payment  by  him.  The  liability 
of  the  corporation  to  the  payee  was  not  barred  until  after 
four  years  elapsed,  although  the  payee  could  not  sue  the  stock- 
holders on  the  note  after  three  years.  But  this  is  not  the  lia- 
bility of  the  stockholders  to  the  surety.  The  law  implied  an 
agreement  on  their  part  to  indemnify  the  surety  whenever  he 
paid  the  obligation,  and  this  implied  agreement  was  distinct 
from  their  liability  to  the  payee;  the  right  of  action  upon  the 
liability  arising  out  of  this  implied  agreement  accrued  upon 
payment  by  the  surety  and  not  before,  and  it  must  follow 
that  section  359  refers  to  this  liability  arising  out  of  the  agree- 
ment of  the  stockholders  to  indemnify  the  surety,  and  not 
out  of  the  original  obligation  of  the  corporation  to  the  payee. 
The  judgment  should  be  atfirmed. 

Britt,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed.     McFarland,  J.,  Temple,  J.,  Henshaw,  J. 


[Sac.  No.  570.    Department  Two.— February  6,  1900.] 
L.  H.  RODGERS,  Respondent,  v.  J.  D.  BYERS,  Appellant. 

Statuts  or  LiHiTATioifS— AonoN  xtfon  New  AcKirowLSDOMEin?  ob 
Pbomisb — ^Bab  of  Statute — CoNDmoNAi.  Pbokise. — ^Action  must 
be  brought  not  upon  the  original  obligation,  but  upon  the  new  ac- 
knowledgment or  promise,  if  made  after  the  original  obligation  is 
barred  by  the  statute  of  limitations,  and  also  upon  a  conditional 
promise  made  before  such  bar  has  attached,  if  the  action  is  brought 
thereafter. 

Id. — Complaint  upon  Conditional  Pbohisb. — ^Where  a  ctmditional 
promise  is  relied  upon,  it  must  be  pleaded  as  made,  and  the  breach 
of  the  condition  must  be  averred  and  proved,  and  the  recovery  had 
after  such  showing. 

Id. — ^AcnoN  upon  Note— Plbadino — Oontinuiiio  Oontbaot— Absolute 
Pbomibb. — ^A  complaint  in  an  action  upon  a  note  which  aU^;es  ab- 
solute written  promises  made  by  the  defendant  before  the  bar  of 
the  statute  attached  upon  the  note  to  pay  the  amount  thereof,  and 
which  shows  upon  its  face  that  the  note  would  otherwise  be  barred, 
avers  a  continuing  contract,  and  the  action  appears  to  be  properly 
brought  upon  the  original  obligation. 
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Io.—Vabiahgb— Pboiiise  to  Pat  whkn  Ablx.— The  action  upon  the 
note  EB  a  continuing  contract  cannot  he  sustained  by  proof  of 
letters  containing  a  conditional  promise  to  pay  the  note  when  able. 
In  such  case,  the  variance  is  fatal ;  and  the  action  could  only  have 
proceeded  upon  the  promise  ac  made,  with  an  averment  in  the  com- 
plaint of  condition  broken,  after  defendant's  ability  to  perform. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County.    F.  A.  Kelley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Goodwin  &  Goodwin,  for  Appellant. 

Spencer  &  Raker,  and  H.  D.  &  G.  S.  Burroughs,  for  Re- 
spondent. 

HENSHAW,  J.— PlaintiflF  pleaded  that  upon  the  first  day 
of  July,  1891,  the  defendant  executed  to  her  a  demand  prom- 
issory note  for  twelve  hundred  and  fifty-six  dollars  and  sixty- 
four  cents;  that  there  was  due,  owing,  and  unpaid  upon  the 
note  the  sum  of  twelve  hundred  and  fifty-six  dollars  and 
sixty-four  cents,  with  interest  thereon  from  the  eighteenth 
day  of  January,  1895,  at  the  rate  of  ten  per  cent  per  annum. 
The  action  was  commenced  upon  October  19, 1896,  after  the 
statute  of  limitations  had  barred  the  right  of  action  upon  this 
note  the  sum  of  twelve  hundred  and  fifty-six  doUars  and 
July,  1893,  the  defendant  made  and  delivered  to  her  an  in- 
strument in  writing,  signed  by  him,  wherein  he  acknowl- 
edged to  her  that  he  was  indebted  to  her  in  the  sum  and  prin- 
cipal and  interest  named  in  the  note,  and  promised  her  that 
he  would  pay  her  the  whole  amount  of  the  principal  and  in- 
terest then  due  and  owing,  as  stated  in  said  promissory  note. 
A  like  acknowledgment  and  promise  are  averred  as  of  the 
24th  of  January,  1894,  the  second  day  of  August,  1894,  and 
the  twenty-fourth  day  of  December,  1895.  The  prayer  of  the 
complaint  was  for  judgment  for  the  principal  sum  of  the 
promissory  note,  with  interest  and  costs.  Defendant  de- 
murred to  this  complaint  for  insufficiency  of  facts,  for  un- 
certainty, and  upon  the  further  ground  that  the  cause  of 
action  was  barred  by  the  provisions  of  section  337  of  the  Code 
of  Civil  Procedure.  His  demurrer  having  been  overruled,  he 
CXXVII.  Cal.— 34 
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answered,  specifically  denying  the  alleged  acknowledgment 
and  promises,  and  again  pleaded  the  bar  of  section  337  of  the 
CSode  of  Civil  Procedure. 

The  court  found  the  acknowledgments  and  promisaB  to 
have  been  made  as  pleaded,  and  gave  judgment  for  plaintiff. 

It  is  said  in  support  of  the  demurrer  that  it  cannot  be  de- 
termined from  the  complaint  whether  the  action  is  upon  the 
promissory  note  or  whether  it  is  upon  the  acknowledgments 
and  promises  which  it  is  contended  relieved  the  original  con- 
tract from  the  bar  of  the  statute.  It  seems  to  be  well  settied 
in  this  state : 

1.  That  when  the  statute  of  limitations  has  barred  the 
remedy  upon  the  original  obligation,  and  an  acknowledg- 
ment or  a  promise  made  after  such  time  is  relied  upon,  the 
action  is  not  upon  the  original  obligation,  but  is  upon  the 
new  acknowledgment,  and  the  implied  promise  raised  by  the 
law,  or  is  upon  the  new  express  promise.  (McCormick  v. 
Brown,  36  Cal.  180;  95  Am.  Dec.  170 ;  Chahot  v.  Tucker,  89 
Cal.  434;  Biddell  v.  Brizzolara,  56  Cal.  374;  Lambert  v. 
Schmah,  118  Cal.  33.) 

2.  If  the  acknowledgment  or  the  promise  be  made  while 
the  original  publication  is  legally  enforceable,  and,  if  no  con- 
ditions be  attached  to  the  promise,  then,  though  brought  after 
the  statute  of  limitations  otherwise  would  have  barred  the 
remedy  against  the  origial  obligation,  the  action  is  still  upon 
the  original  obligation,  which  becomes  ^^a  continuing  con- 
tract'' under  section  360  of  the  Code  of  Civil  Procedure,  be- 
cause the  bar  of  the  statute  has  been  lifted  and  removed. 
{McCormick  v.  Brown,  supra;  Chaffee  v,  Browne,  109  Cal. 
211 ;  Southern  Pac.  Co,  v.  Pro89er,  122  Cal.  413.) 

3.  But,  upon  the  other  hand,  in  the  case  of  a  new  promise, 
made  while  the  original  obligation  is  legally  enforceable,  if 
that  promise  be  not  a  general  promise  to  pay  the  obhgation 
according  to  its  tenor  and  terms,  but  is  a  promise  coupled 
with  any  condition,  and  an  action  is  brought  after  the  statute 
of  limitations  would  have  barred  the  remedy  upon  the  orig- 
inal obligation,  the  action  of  plaintiff  is  then  upon  the  substi- 
tuted, conditional  promise,  and  not  upon  the  original  obliga- 
tion. Such  substituted,  conditional  promise  must  be  pleaded, 
the  breach  of  it  avenged,  and  the  recovery  had  after  such 
showing.     (Curtis  v.  Sacramento,  70  Cal.  412.) 
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It  is  apparent  in  this  case  that  the  pleader  brings  his  ac- 
tion under  the  second  class  of  cases  above  set  forth.    It  is  an 
action  upon  a  promissory  note,  with  averments  showing  the 
note  to  be  a  continuing  contract  not  barred  by  the  statute 
of  limitations  because  of  the  express  promise  of  the  payee  to 
'pay  it  according  to  its  terms.    The  complaint  is  thus  suffix 
oient  to  pass  demurrer.  But  the  evidence  as  to  the  promise^ 
does  not  support  the  allegations  of  the  complaint.   The  prom- 
ises are  found  in  certain  letters  written  by  defendant  to  plain- 
tiff.   In  one  he  says:  ''I  will  liquidate  that  note  as  soon  as  I 
can  get  the  money."  In  the  second  he  writes:  "I  wish  it  was 
in  my  power  to  send  you  money  at  this  time,  but  it  is  not. 
Will  send  you  some  9s  soon  as  I  can  get  it.    I  hope  to  get 
money  soon.    Will  sell  cattle  at  first  good  offer.''  In  the  third 
IS  this  language :  '^I  have  no  intention  of  not  paying  the  note, 
and  will  as  soon  as  I  can,  but  can't  now."    In  none  of  these 
letters  is  there  an  absolute  and  unconditional  promise  to  pay. 
The  promise  in  each  case  is  made  conditional  upon  the  prom- 
isor's financial  ability.  There  is  a  variance  then  between  the 
allegation  and  the  proof,  and  the  case  as  proved  comes  within 
the  third  of  the  classes  above  mentioned.  In  Gwrtis  v.  Sacra- 
mento,  supra,  it  is  said:  "If  the  debtor  simply  acknowledged 
an  old  debt,  the  law  implies  from  that  simple  acknowledg- 
ment a  promise  to  pay  it,  for  which  promise  the  old  debt 
is  a  sufficient  consideration ;  but  if  the  debtor  promises  to  pay 
the  debt  when  he  is  able,  or  by  installments,  etc.,  the  creditor 
can  claim  nothing  more  than  the  promise  gives  him."    This 
decision  is  abundantly  supported.    (Ricliardson  v.  Brecker,  1 
West  Coast  Rep.  27 ;  2  Greenleaf  on  Evidence,  sec.  440 ;  Wood 
on  Limitation  of  Actions,  sec.  78;  13  Am.  &  Eng.  Ency.  of 
Law,  754.)     Nor  can  the  respondent,  under  the  showing 
made,  be  permitted  to  reject  the  promise  and  rely  upon  an 
acknowledgment  from  which  the  law  will  imply  a  promise ; 
for,  as  is  said  in  McCormick  v.  Brown,  supra:  "When  the  ex- 
press promise  is  shown,  the  acknowledgment,  if  there  be  one, 
has  no  effect,  for  the  law  will  not  imply  a  promise  in  the 
presence  of  an  express  promise." 

Plaintiff's  action,  as  established,  then,  was  an  action  upon 
a  conditional  promise  made  before  the  statute  of  limitations 
had  barred  the  original  obligation,  with  suit  brought  after 
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the  bar  of  the  statute.  The  promise  being  a  conditional 
promise,  plaintiff's  action  was  not  upon  the  original  obliga- 
tion under  the  theory  that  the  contract  was  a  continuing 
contract,  but  should  have  been  as  laid  down  in  Curtis  v.  Sac- 
cramento,  aupra,  an  action  for  the  breach  of  the  condi- 
tional promise,  in  which  it  would  have  been  necessary  for  the 
plcdntiff  to  allege  the  promise  and  show  the  condition 
broken  after  defendant's  ability  to  perform.  It  follows  that 
the  variance  between  the  allegations  and  proofs  in  this  case 
is  fatal  to  plaintiff's  recovery,  for  plaintiff,  having  declared 
upon  one  promise,  cannot  recover  upon  proof  of  another  and 
different  promise.    (Curtis  v.  Sacramento,  supra.) 

Objection  is  made  by  appellant  to  the  ruling  of  the  court 
in  admitting  in  evidence  letters  written  from  defendant  to 
plaintiff  containing  the  promises  above  mentioned.  We 
do  not  think  it  necessary  to  consider  these  ob- 
jections at  this  time.  They  go  to  the  sufficiency  of  the  pre- 
liminary proofs  of  mailing  and  reception,  and  the  objections 
will  doubtless  be  obviated  upon  a  new  trial. 

For  the  foregoing  reasons  the  judgment  and  order  are 
reversed  and  the  cause  remanded. 

McFarland,  J.,  and  Temple,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1972.    Department  One.— Febnutry  7,  1900.] 
F.  R.  BENSON  et  al.,  Appellants,  v.  WILLIAM  L.  BUNT- 
ING et  al..  Defendants.    WILLIAM  L.  BUNTING,  Re- 
spondent. 

MoKTOAGB — Sale  uin>EB  Foreclosubb — ^Tims  vob  Rbducption — Chaitgb 
OF  Statute. — ^The  change  of  the  statutory  time  for  redemption 
from  six  months  to  twelve  months  by  the  amendment  of  1897  to  sec- 
tion 702  of  the  Code  of  Civil  Procedure  did  not  affect  the  time  for 
redemption  under  foreclosure  of  a  mortgage  executed  prior  to  that 
amendment. 

Id.— Misrepresentations  as  to  Time  fob  Redemftion — ^Eicflotuent 
OF  Defendant's  Attorney — Refusal  of  Tendeb — ^Fbaud— Equit- 
able Relief. — ^Where  the  plaintiff,  in  an  action  to  foreclose  a  mort- 
gage executed  prior  to  1897,  employed  the  defendant's  attorneys  to 
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make  the  bid  at  the  tale,  and  minepreBented  through  them  to  the 
defendant  that  he  had  twelve  months  in  which  to  redeem,  and  de- 
fendant, relying  on  the  truth  of  the  representations,  neglected  to 
redeem  within  six  months,  as  he  otherwise  would  have  done,  and 
tendered  a  full  redemption  within  the  twelve  months,  the  refusal 
to  accept  the  tender  operated  ae  a  fraud  upon  the  defendant^  and 
he  is  entitled  to  equitable  relief,  regardless  of  whether  the  misrep- 
resentations were  fraudulently  or  honestly  made. 

Id. — ^Eqihtabub  Estoppel  of  PLAmnFr. — ^In  such  case,  the  plaintilT  is 
equitably  estopped  to  insist  upon  the  statutory  period,  on  the 
ground  that  the  defendant  was  lulled  by  the  plaintiff's  assurances 
into  a  false  security,  notwithstanding  the  assurances  were  not  in 
writing,  and  were  made  without  consideration. 

lo.— Mutual  Mistake  ab  to  ths  Law.— A  plain  and  acknowledged 
mistake  of  law  is  not  bey<md  the  readi  of  equity;  and  where  all 
parties  understood  the  law  alike,  all  making  the  same  mistake,  and 
where  the  mistake  operates  to  deprive  one  of  the  parties  of  a  val- 
uable right,  such  as  that  of  redemption,  and  to  give  to  the  other 
party  a  material  advantage  not  contemplated  by  either,  a  court  of 
equity  will  adjust  their  rights  as  though  the  law  relating  thereto 
was  in  fact  as  the  parties  supposed  it  to  be,  if  necessary  to  do  jus- 
tice between  them. 

Appeal — Sebviob  of  Notice  upoir  Fionrious  Defendani-s — ^Dismissal. 
An  appeal  will  not  be  dismissed  for  failure  of  a  plaintiff  appeal- 
ing to  serve  his  notice  of  appeal  upon  defendants  fictitiously  named 
where  no  service  of  summons  was  made  upon  anyone  imder  the  fic- 
titious names,  and  no  appearance  was  made  by  any  other  defendant 
than  the  one  served  with  the  notice  of  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisoo.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Ben  B.  Haskell,  and  William  B.  Sharp,  for  Appellants. 

Edward  C.  Harrison,  for  William  L.  Bunting,  Respond- 
ent. 

HAYNES,  C— In  1892  Margaret  Reese  and  Mary  E.  Do- 
ver, two  of  the  plaintiffs  in  the  action,  executed  to  one  Wil- 
liam M.  Iburg  a  mortgage  upon  the  real  estate  described  in 
the  complaint  herein,  to  secure  the  payment  of  money. 
In  a  proceeding  to  foreclose  said  mortgage,  a  decree  for  the 
sale  of  the  mortgaged  premises  was  entered  on  April  13, 
1897,  and  on  June  1,  1897,  the  mortgaged  premises  were 
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sold  to  defendant  Bunting  for  the  sum  of  nine  hundred  and 
fifty  dollars,  and  on  February  1,  1898,  the  commissioner 
who  made  the  sale  conveyed  said  premises  to  the  purchaser. 
In  January,  1898,  the  defendants  in  the  foreclosure  case 
offered  to  redeem  said  premises  from  said  sale,  and  tendered 
to  Bunting  the  full  amount  required  to  effect  such  redemp- 
tion, which  was  refused,  and  this  action  is  prosecuted  to  ob- 
tain a  de\9i^  permitting  them  to  redeem,  notwithstanding 
the  statutory  period  for  redemption  had  expired  before  their 
offer  to  redeem  was  made.  The  other  defendants  were  ficti- 
tious persons  who  were  not  served,  and  Bunting  will  be  re- 
garded as  the  sole  defendant. 

The  complaint  contains  two  counts  or  causes  of  action; 
the  first  alleging  that  plaintiffs  were  induced,  through  the 
fraud  of  the  defendant,  to  believe  that  they  had,  under  the 
statute,  twelve  months  within  which  to  redeem  the  premises 
sold,  and  the  second  count  was  based  upon  the  alleged  mu- 
tual mistake  of  all  the  parties,  all  believing  and  agreeing 
that  the  mortgagors  had  twelve  months  within  which  to  re- 
deem, when  in  fact  the  law  gave  them  but  six  months.  The 
defendant  demurred  to  each  count  upon  the  ground  that  the 
facts  stated  did  not  constitute  a  cause  of  action.  The  de- 
murrers were  sustained  and  judgment  of  dismissal  entered, 
and  plaintiffs  appeal. 

In  1892,  when  the  mortgage  was  executed,  the  statute  pro- 
vided that  redemption  might  be  made  at  any  time  "within 
six  months  after  the  sale."  (Code  Civ.  Proc,  sec.  702.)  This 
section  was  amended  February  26,  1897,  by  extending  the 
lime  for  redemption  to  "twelve  months,"  the  amendment 
to  take  immediate  effect;  and  in  the  second  count  it  was 
alleged,  in  substance,  that  all  the  parties  understood  and 
agreed  that  said  amendment  which  was  passed  took  effect  be- 
fore the  decree  was  entered  in  the  foreclosure  case,  controlled, 
and  that  under  it  the  time  for  redemption  was  extended  to 
twelve  months.  It  is  conceded  by  plaintiffs  that  the  statu- 
tory time  within  which  redemption  must  be  effected  is  fixed 
by  the  statute  in  force  at  the  time  the  mortgage  was  executed, 
and  not  by  one  subsequently  enacted,  and  that,  under  the 
statute,  they  should  have  redeemed  within  six  months  from 
the  date  of  the  sale. 
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It  is  alleged  in  the  first  cause  of  action  that  at  the  time  of 
the  sale,  and  repeatedly  thereafter,  until  the  last  of  January, 
1898,  the  defendant  represented  to  the  plaintiffs  that  they 
had  a  full  year  in  which  to  redeem;  that  prior  to  the  sale 
the  plaintiffs  employed  certain  attorneys,  who  continued 
in  their  employment  until  the  29th  of  March,  *1898;  that 
on  June  1,  1897  (the  day  of  the  foreclosure  sale).  Bunting 
employed  the  same  attorneys,  ostensibly  to  act  for  him  in 
bidding  for  said  property  at  said  sale,  but  in  reality  to  de- 
ceive the  plaintiffs  and  lead  them  to  believe  that  they  had  a 
full  year  in  which  to  redeem  said  property,  and  that  they, 
as  well  as  defendant  Bunting,  then,  and  repeatedly  after- 
ward, until  January  31,  1898,  knowing  that  plaintiffs  re- 
posed full  confidence  in  them,  and  intending  to  cheat  and 
defraud  the  plaintiffs  in  the  interest  and  for  the  benefit  of 
defendant  Bunting,  informed  them  that  they  had  a  full 
year  in  which  to  redeem,  that  these  representations  were 
false,  and  were  so  made  in  a  manner  not  warranted  by  the 
information  of  the  defendant  or  of  his  attorneys,  and  were 
so  made  with  intent  to  deceive  the  plaintiffs. 

Respondent  insists  that  this  mode  of  alleging  actual  fraud 
applies  only  to  cases  of  contract,  as  specified  in  section  1572 
of  the  Civil  Code,  and  also  insiste  that  the  allegations  of 
fraud  are  not  sufficiently  specific;  that  the  alleged  misrepre- 
sentation was  of  a  matter  of  law  and  not  of  fact,  and  after 
all  was  a  mere  matter  of  opinion,  that  there  was  no  confi- 
dential or  fiduciary  relation  between  the  plaintiff  and  de- 
fendant, and  that  plaintiff  had  no  right  to  rely  upon  his 
representations.  ,  .     ,      , 

I  think,  however,  that  the  allegations  touchmg  defendant  s 
employment  of  plaintiffs'  attorneys,  and  the  allegations 
touching  their  intention  in  making  the  alleged  representa- 
tions, are  sufficient  as  tested  by  general  demurrer;  but  if  it 
be  conceded  that  the  representations  made  by  the  defendant 
and  by  the  attorneys,  who  it  would  seem  from  the  allega- 
tions were  acting  for  both  parties,  were  honestly  made,^  and 
without  any  intention  to  deceive  or  mislead,  enough  is  al- 
leged to  entitle  plaintiffs  to  relief;  that  if  upon  the  trial  the 
court  should  find  that  these  representations  were  honestly 
made,  and  without  any  intention  to  mislead  or  deceive  the 
plaintiffs,  and  that,  jelying  upon  the  correctness  of  the  re- 
presentationB  so  made,  they  failed  to    redeem    within    six 
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months,  as  they  would  otherwise  have  done,  and  within  the 
twelve  months,  which  they  were  assured  they  had  under  the 
law,  they  offered  to  redeem  and  tendered  the  redemption 
money  due  at  the  date  of  the  tender,  they  would  be  entitled 
to  relief.  It  is  alleged  that  if  they  had  not  been  informed 
and  believed  that  they  had  a  year  in  which  to  redeem 
their  property,  they  would  have  redeemed  it  in  the  six 
months;  that  the  property  was  of  the  value  of  five  thousand 
dollars,  and  was  sold  to  defendant  for  nine  hundred  and  fifty 
dollars.  If,  therefore,  it  be  conceded  that  the  representa- 
tions touching  the  time  for  redemption  were  made  with  an 
honest,  though  erroneous,  belief  that  they  were  true,  no  in- 
justice would  be  done  the  defendant  in  permitting  the  plain- 
tiffs now  to  rede^n.  Upon  that  supposition  the  defendant 
made  his  bid  upon  the  basis  of  a  twelve  month  period  for 
redemption,  and  he  should  have  accepted  their  offer  to  re- 
deem made  within  that  time,  and  his  refusal  to  do  so  oper- 
ated as  a  fraud  upon  them,  and  entitled  them  to  relief  in 
equity. 

Upon  this  subject  the  supreme  court  of  the  United  States 
said:  '^Defendant  relies  mainly  upon  the  fact  that  the 
statutory  period  of  redemption  was  allowed  to  expire  before 
this  bill  was  filed,  but  the  court  below  found  in  this  connec- 
tion that,  before  the  time  had  expired  to  redeem  the  property, 
the  plaintiff  was  told  by  defendant  Stephens  that  he  would 
not  be  pushed,  that  the  statutory  time  to  redeem  would  not 
be  insisted  upon,  and  that  the  plaintiff  believed  and  relied 
upon  such  assurance.  Under  such  circumstances,  the  courts 
have  held  with  great  unanimity  that  the  purchaser  is  es- 
topped to  insist  upon  tne  statutory  period,  notwithstanding 
the  assurances  were  not  in  writing  aud  were  made  without 
consideration,  upon  the  ground  that  the  debtor  was  lulled 
into  a  false  security.  (Ouinn  v.  Locke,  1  Head,  110;  Combs 
V.  Little,  4  N.  J.  Eq.  310 ;  40  Am.  Dec.  207 ;  Griffin  v,  Coffey, 
9  B.  Mon.  452;  50  Am.  Dec.  519;  MaHin  v.  Martin,  16  B. 
Mon.  8;  Butt  v.  Butt,  91  Ind.  305;  Turner  v.  King,  2  Ired. 
Eq.  132 ;  38  Am.  Dec  679 ;  Lvcas  v,  Nichols,  66  111.  41 ;  if c- 
Mahin  v.  Schenck,  98  Ind.  264.)  In  Southard  v.  Pope,  9  B. 
Mon.  261,  264,  it  is  said  that  'a  refusal  by  the  purchaser  to 
accept  the  money  and  permit  the  redemption  to  be  made 
within  the  time  agreed  would  be  a  fraud  upon  the  defend- 
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ant  in  execation,  and  authorize  an  application  by  him  to 
a  court  of  equity  for  relief/  "  (Schroder  v.  Young,  161  U.  S. 
334,  344.) 

2.  As  to  the  second  count,  we  think  it  clearly  sufficient  to 
justify  a  judgment  permitting  the  plaintiff  to  redeem.  Sec- 
tion 1578  of  the  Civil  Code  defines  a  mistake  of  law  to  be :  "1. 
A  misapprehension  of  the  law  by  all  parties,  all  supposing 
they  knew  and  understood  it,  and  all  making  substantially 
the  same  mistake  as  to  the  law.'' 

The  mistake,  as  to  which  statute  governed  the  right  of  re- 
demption in  that  particular  case,  was  one  which  might  be 
readily  made.  The  redemptioners  might  well  rely  upon  the 
statements  of  the  defendant  and  of  counsel,  and  have  adopted 
their  views  as  to  the  time  given  by  law  for  redemption.  The 
mistake  was  one  which  related  to  rights  which  the  redemp- 
tioners had  in  the  property  sold  under  the  decree  of  foreclos- 
ure, and  was  solely  in  regard  to  the  time  within  which  an  un- 
disputed and  well-Tmderstood  legal  right  might  be  exercised. 
All  understood  the  law  alike,  all  making  the  same  mistake; 
and  where,  as  in  this  case,  the  mistake  operates  to  deprive  one 
of  the  parties  of  a  valuable  right,  and  to  give  the  other  a  ma- 
terial advantage  not  contemplated  by  either,  a  court  of  equity 
will  adjust  their  property  rights  as  though  the  law  relating 
thereto  was,  in  fact,  as  the  parties  supposed  it  to  be,  if  that 
becomes  necessary  to  do  justice  between  them.  In  Hwni  v. 
Rou97aanier,  8  Wheat.  174,  215,  Chief  Justice  Marshall  said: 
^'Although  we  do  not  find  the  naked  principle  that  relief  may 
be  granted  on  account  of  ignorance  of  law  asserted  in  the 
books,  we  find  no  case  in  which  it  has  been  decided  that  a 
plain  and  acknowledged  mistake  in  law  is  beyond  the  reach 
of  equity." 

In  view  of  our  conclusions  hereinbefore  stated,  it  is  not 
necessary  to  consider  the  question  of  inadequacy  of  the  price 
paid  for  the  property  by  the  defendant,  further  than  to  say 
that  the  inadequacy  here  alleged,  conceding  that  it  was  not 
so  gross  as  to  constitute  a  ground  for  vacating  the  sale  where 
the  statute  gives  a  right  of  redemption,  is  a  proper  allegation 
in  a  bill  in  equity  to  redeem,  as  it  shows  that  the  equity  in- 
volved is  valuable  and  important. 

Betpondent  contends  that  the  appeal  should  be  dismissed 


538  Rebd  v.  Johnson.  [127  Cal. 

upon  the  ground  that  the  two  fictitious  defendants  named  in 
the  complaint  should  have  been  served  with  the  notice  of  ap- 
peal. It  is  sufficient  to  say  that  no  service  of  process  was  made 
upon  them^  or  upon  any  person  intended  to  be  represented  by 
these  names^  nor  was  there  any  appearance  by  them,  or  by 
any  person  other  than  defendant  Bunting.  These  fictitious 
persons  could  not  be  affected  by  any  judgment  this  oourt  or 
the  court  below  might  render. 

I  advise  that  the  judgment  appealed  from  be  reversed,  with 
directions  to  the  court  below  to  overrule  the  demurrer  to  each 
cause  of  action. 

Chipman,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment appealed  from  is  reversed,  with  directions  to  the  court 
below  to  overrule  the  demurrer  to  each  cause  of  action. 
Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 


[S.  F.  No.  1328.    Department  One.— Febnmry  7,  1900.] 

ABBIE  B.  REED,  as  Executirx,  etc.,  Respondent,  v.  S.  R. 
JOHNSON,  AppeUant. 

Appeai,  FROM  JuDGMENi"— Review,  when  Liktced  to  Judgmbrt-Boix.. — 
Upon  appeal  from  a  judgment  taken  more  than  sixty  days  after 
the  rendition  thereof,  the  case  must  be  reviewed  upon  the  Judg- 
ment-roll alone,  without  reference  to  the  question  whether  the  evi- 
denoe  was  sufficient  to  support  the  findings  and  judgment  or  not. 

£si:atq8  of  Deceased  Persons — ^AcnoN  upon  Noib  bt  Ezboutob — 

COUNTEBCLAIM — ShABE   OF   DECEDENT'S  iNDBBfTBDNESB   TO  OOBFOBA- 

HON. — ^In  an  action  upon  a  note  of  the  defendant  to  the  decedent 
brought  by  the  administrator,  the  defendant  6annoi  offset,  hj  way 
.of  counterclaim,  his  alleged  share  in  an  indebtedness  ol  the  deee- 
dent  to  a  corporation  formed  by  them  as  pjartners,  for  which  al- 
leged indebtedness  no  claim  was  presented  against  the  estate. 

Id. — ^PUKADXNO    OF    OOUNTEBCLAIM — ^BUBDEN    OF   PbOQF-^AfFBAL      IBOK 

JuDOMENT — FAn^UBB  TO  FiND  UPON  l8SUB-7-PwMUiOTi^K,7^T^  al- 
leged  matter   of   counterclaim   was   deemed   controverted   by»:  the 
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plaintiff,  and  the  burden  of  proof  was  upon  the  defendant  to  estab- 
lish it;  and  upon  an  appeal  from  the  judgment^  where  the  evidence 
cannot  be  reviewed,  it  must  be  presumed,  in  favor  of  the  judgment 
and  against  error  therein,  that  a  failure  to  find  upon  the  issue  as 
to  the  counterclaim  was  not  prejudicial  to  the  appellant,  and  that 
a  finding  thereon,  if  made,  would  be  adverse  to  the  appellant 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    W.  G.  Lorigan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  H.  Campbell,  for  Appellant. 

The  counterclaim  alleges  that  the  estate  of  the  decedent  is 
insolvent,  and  this  is  a  reason  for  sustaining  the  setoff.  (2 
Story's  Equity  Jurisprudence,  sec.  1437a;  Waterman  on 
Setoff,  sec.  395  et  seq. ;  22  Am.  &  Eng.  Ency.  of  Law,  notes 
218;  Naglee  v.  Palmer^  7  Cal.  543;  Russell  v.  Conway,  11 
Cal.  93;  Howard  v.  Shores,  20  Cal.  278;  Hobbs  v.  Duff,  23 
Cal.  B96]Doane  v.  Walker,  101  111.  628;  Hall  v.  Kimball,  77 
111.  161 ;  Littlefield  v.  Albany  Co.  Bank,  97  N.  Y.  581;  Clark 
V.  Sullivan,  13  L.  R.  Ann.  233,  note,  and  cases  cited.)  The 
failure  to  find  upon  the  allegations  of  the  counterclaim  is 
ground  of  reversal.  (Traverso  v.  Tate,  82  Cal.  170;  Bosquett 
V,  Crane,  51  Cal.  505 ;  Roeding  v,  Perasso,  62  Cal.  515 ;  Tay- 
lor  V.  Reynolds,  53  Cal.  686;  Baggs  v.  Smith,  53  Cal.  88.) 

Charles  Wesley  Reed,  and  Archer  &  Archer,  for  Respond- 
ent. 

The  counterclaim  cannot  be  maintained  for  want  of  allega- 
tion of  presentation  of  claim  against  the  estate.  (Code  Civ. 
Proc.,  sec.  1500;  Quinn  v.  Smith,  49  Cal.  165;  Bank  of 
Stockton  V.  Howland,  42  Cal.  1Z2)  Hentsch  v.  Porter,  10  Cal. 
555,  562.)  The  counterclaim  does  not  allege  the  appoint- 
ment of  an  executrix.  (Judah  v.  Fredericks,  57  Cal.  389; 
Preston  v.  Knapp,  85  Cal.  565.)  The  counterclaim  exists  in 
favor  of  the  corporation,  and  not  in  favor  of  a  party  to  the 
record.    The  defendant  cannot  sue  thereon.    (Duff  v.  Hobbs, 

19  Cal.  660;  Lyon  v.  Petty,  65  Cal.  325;  Howard  v.  Shores, 

20  Cal.  278,  282 ;  Chase  v.  Evoy,  58  Cal.  354.)  The  claim  of 
the  corporation  was  unsettled.  No  unsettled  and  indefinite 
claim  in  favor  of  a  corporation  or  partnership  can  be  allowed 
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as  a  counter-claim.  (Wood  v.  Brush,  72  Gal.  224;  Fisher  v. 
Sweet,  67  Gal.  228.)  The  creditora  and  other  stockholders 
have  an  mtereet  in  the  assets  of  the  corporation  (Thompson 
on  Corporations,  sec.  1569),  and  the  joint  interest  of  the  de- 
fendant therein  ^th  them  is  not  the  subject  of  setoff  in  an 
action  at  law  upon  his  individual  note.  It  is  well  settled  that 
joint  and  separate  debts  cannot  be  set  off  against  each  other 
at  law.  (King  v.  Wise,  43  Cal.  635;  Hook  v.  White,  36  Gal. 
299;  Howard  v.  Shores,  supra,) 

VAN  DYKE,  J. — The  judgment  in  this  case  was  entered 
April  20,  1897.  Subsequently,  defendant  moved  for  a  new 
trial  on  a  bill  of  exceptions,  which  was  denied.  Thereupon 
the  defendant  appealed  from  the  judgment  and  from  said 
order  denying  a  new  trial,  January  4,  1898.  The  appeal 
from  the  order  was  dismissed  April  4, 1898,  and  a  rehearing 
denied  April  30,  1898. 

The  appeal  from  the  judgment  having  been  taken  more 
than  sixty  days  after  the  rendition  thereof,  it  must  be  consid- 
ered and  determined  upon  the  judgment-roll  alone,  without 
reference  to  the  question  whether  the  evidence  was  sufficient 
to  support  the  findings  and  the  judgment  or  not.  (Code  Giv. 
Proc,  sec.  930,  subd.  1.) 

The  action  is  founded  upon  a  promissory  note  made  by 
the  defendant  to  G.  W.  Reed,  deceased,  dated  October  6, 1804, 
for  the  sum  of  $3,661.89.  The  complaint  admits  certain  pay- 
ments having  been  made  on  said  note  and  demands  judgment 
for  the  balance  claimed  to  be  due  in  the  sum  of  $1,884.89, 
together  with  interest  and  costs.  The  answer  by  way  of  coun- 
terclaim avers  that  said  Reed  and  the  defendant  were  part- 
ners in  business,  and  that  on  or  about  the  first  day  of  Jan- 
uary, 1894,  they  organized,  under  the  laws  of  this  state,  a 
corporation  known  and  designated  as  the  C.  W.  Reed  Com- 
pany. That  C.  W.  Reed,  at  divers  times,  between  August, 
1894,  and  the  1st  of  March,  1896,  obtained  and  appropriated 
to  his  own  use  money  of  the  G.  W.  Reed  Company,  aggregat- 
ing $7,889.85,  and  that  at  the  death  of  Reed,  March  19, 
1896,  he  was  indebted  to  the  said  company  in  the  sum  of 
$5,755.60,  and  to  the  defendant  in  the  sum  of  $2,877.75. 
That  the  said  Reed  and  the  defendant  were  equal  partners  in 
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the  former  partnership  firm  and  also  in  the  C.  W.  Reed  Com- 
pany. And  it  ia  asked  that  the  amount  alleged  to  be  due  the 
C.  W.  Reed  Company  and  the  defendant  from  the  late  C.  W. 
Reed  ^'be  allowed  as  a  counterclaim  herein,  and  that  this 
defendant  have  judgment  for  the  balance  in  his  favor." 

There  is  no  averment  in  the  counterclaim  that  either  the 
alleged  demand  due  the  C.  W.  Reed  Company  or  the  defend- 
ant was  ever  presented  for  allowance  to  the  executrix  of  the 
^tate  of  said  Reed,  deceased. 

The  court  found  in  accordance  with  the  allegations  of  the 
complaint,  and  judgment  was  ordered  and  entered  for  the 
siun  of  $2,081.29,  the  balance  due  on  the  note  in  question. 
And  "further  finds  that  the  answer  of  defendant  constitutes 
no  defense  or  coimterclaim  in  this  action." 

The  main  contention  on  the  part  of  the  appellant  is  that 
the  court  failed  to  find  on  the  issues  raised  by  the  afiirma- 
tive  matter  contained  in  the  answer. 

The  statement  of  new  matter  constituting  the  alleged  coun- 
terclaim, on  the  trial,  was  deemed  controverted  by  plaintiff 
(Code  Civ.  Proc.,  sec.  462),  and  the  burden  was  therefore 
upon  the  defendant  to  prove  such  afiirmative  matter. 

The  appellant  is  not  prejudiced  unless  the  court  has  failed 
to  make  such  findings  in  his  behalf  as  would  countervail  the 
other  findings  in  favor  of  the  plaintiff;  and,  as  error  in  the 
court  below  is  not  to  be  presumed,  but  must  be  shown  by  the 
appellant,  if  the  omitted  findings  must  have  been  adverse  to 
the  appellant,  their  omission  is  not  error  sufficient  to  authorize 
reversal.  (Huichings  v.  Castle,  48  Cal.  156;  Himmelman  v. 
Henry,  84  Cal.  104;  Winslow  v.  Gohransen,  88  Cal.  450; 
F.  A,  Hihn  Co.  v.  Fleckner,  106  Cal.  95.) 

The  point  under  consideration,  therefore,  must  be  deter- 
mined adversely  to  the  appellant.  If,  however,  findings  had 
been  made  in  accordance  with  the  allegations  of  the  counter- 
claim, ihey  would  not  have  had  any  legal  effect  upon  the 
right  of  the  plaintiff  to  the  judgment  sought  by  her. 

The  judgment  is  aflBrmed. 

Garoutte,  J.,  and  Harrisoni  3.,  concurred. 
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[Crim.  No.  680.    In  Bank.— February  7,  1900.] 
THE  PEOPLE,  Respondent,  v.  DAVID  QUINN,  Appellant. 

CniuLNAL  Law— IiTDioncEiTT— Indobbekxiyt  of  Namks  of  WmfBflsxB— 
Object  of  REQuntEiOENT. — ^The  purpose  of  the  requirement  of  the 
law  that  the  names  of  the  witnesses  examined  by  the  grand  jury 
shall  be  indorsed  upon  the  indictment,  is  to  inform  both  the  people 
and  the  defendant  of  the  names  of  the  witnesses  upon  whose  testi- 
mony the  indictment  is  based,  and  to  give  th«n  both  an  opportunity 
to  secure  their  attendance  at  the  trial. 

Id. — Use  of  Surname  of  Witness — ^Knowledob  of  Defendant — ^Harm- 
u:ss  Irbegulaktit. — ^An  irregularity  in  indorsing  the  mere  sur- 
name of  a  witness  upon  the  indictment,  without  giving  his  Chris- 
tian name,  is  harmless,  if  the  defendant,  immediately  after  the  find- 
ing of  the  indictment,  knew  the  particular  person  so  named  upon  the 
indictment. 

Id. — Requested  iNSTBUcnnoNS  Included  in  Ghaboe. — ^When  all  mat- 
ters material  and  legally  sound  in  instructions  requested  by  the  de- 
fendant were  given  by  the  court  in  its  diarge  to  the  jury,  it  is  not 
error  to  refuse  such  instructions. 

APPEAL  from  a  judgment  of  the  Superior  C!ourt  of  Sac- 
ramento County  and  from  an  order  denying  a  new  trial. 
Joseph  W.  Hughes,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  Charles  Jones,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 

Deputy  Attorney  General,  for  Respondent. 

THE  COURT. — Defendant  appeals  from  a  judgment  of 
manslaughter  and  also  from  an  order  denying  his  motion 
for  a  new  trial.  He  insists  that  the  names  of  the  witnesses 
examined  by  the  grand  jury  were  not  indorsed  upon  the  in- 
dictment, the  statute  containing  such  a  requirement.  This 
contention  rests  upon  the  fact  that  the  name  of  a  certain  wit- 
ness before  the  grand  jury,  to  wit,  G.  W.  Ogden,  is  indorsed 

upon  the  indorsement  as Ogden.    The  purpose  of  the 

aforesaid  requirement  of  the  law  is  to  inform  both  the  people 
and  the  defendant  of  the  names  of  the  witnesses  upon  whose 
testimony  the  indictment  is  based,  and  thereby  to  give  them 
both  an  opportunity  to  secure  these  witnesses  at  the  trial. 
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{People  V,  Northey,  77  Cal.  629.)  In  the  case  at  bar  there 
was  a  noncomplianoe  with  the  statute,  but  the  irregularity 
was  harmless^  as  the  defendant  almost  immediately  after  the 
finding  of  the  indictment  knew  the  particular  person  who 
was  named  as  Ogden  upon  the  indictment.  {People  v. 
Crowey,  56  Cal.  36.) 

It  is  next  claimed  that  the  court  committed  error  in  refus- 
ing certain  instructions  offered  by  defendant.  In  this  regard 
it  is  sufficient  to  say  that  all  matters  material  and  legally 
sound  in  the  rejected  instructions  were  given  by  the  court  in 
its  charge  to  the  jury. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 


[S.  P.  No.  2119.    Department  One.— February  8,  1900.1 

In  the  Matter  of  the  Estate  of  A.  H.  GRIFFITH,  Deceased. 
J.  COMPONICO,  Appellant,  v.  H.  M.  GRIFFITH,  Ad- 
ministrator et  al.,  Respondents. 

Estates  of  Deceased  Persons — Sale  of  Real  Estate — GoiiFETrnvE 
Bids  upon  Heabdvo  of  Retubn — ^Discbetioh  of  Goubt. — At  the 
hearing  of  a  return  of  sale  of  real  estate  of  a  deceased  person, 
under  section  1562  of  the  Code  of  Civil  Procedure,  the  court  is 
not  hound  either  to  accept  the  offer  of  a  first  hidder  at  an  in- 
crease of  ten  per  cent  upon  the  price  hid  at  the  sale,  or  to  order  a 
new  sale;  but  the  court  has  discretion  to  receive  at  such  hearing 
as  many  competitive  bids  as  may  be  offered,  and,  upon  a  considera- 
tion of  all  the  bids,  may  then  determine  whether  to  accept  the  high- 
est bid  or  to  order  a  new  tale. 

Xd.^Pobtponemeitt  of  Heabino  afteb  Aovahoe  Bid— Jxjmbdiotion. — 
After  the  making  of  an  advance  bid,  the  court  has  jurisdiction  to 
postpone  a  further  hearing  upon  the  matter  until  another  day,  and 
has  the  same  jurisdiction  to  receive  additional  bids  at  the  post- 
poned hearing  which  it  had  at  the  original  hearing. 

Id.— Confibmation  of  Sale  to  Pubohabeb  at  Inobbased  Bid.— Where, 
at  the  hearing  of  the  return  of  sale,  an  advance  bid  of  ten  per  cent 
was  made,  and,  at  a  postponed  hearing,  the  purchaser  offered  a 
still  higher  bid,  and  the  advance  bidder  then  declined  to  make  any 
further  bid,  a  confirmation  of  the  sale  to  the  purchaser  at  the 
highest  bid  is  within  the  discretion  of  the  court. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Contra 
Costa  County  confirming  a  sale  of  real  estate  of  a  deceased 
person.    Joseph  P.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  D.  Splivalo,  for  Appellant. 

John  O'B.  Wyatt,  for  Respondents. 

THE  COURT.— At  the  hearing  of  the  return  of  sale  of 
c(Ttain  real  estate  made  by  the  administrator  imder  an  order 
of  the  court,  the  appellant  made  an  offer  for  the  property  of 
ten  per  cent  more  in  amount  than  that  named  in  the  return, 
whereupon  the  court  continued  the  further  hearing  of  the 
matter  for  one  week.  At  that  time  the  appellant  asked  the 
court  that  the  sale  be  confirmed  to  him,  but  the  respondent 
Sarah  A.  Wilson,  who  was  the  original  purchaser  at  the  ad- 
ministrator's sale,  offered  to  pay  for  the  property  a  sum  in 
excess  of  that  bid  by  the  appellant,  and,  the  appellant  declin- 
ing to  make  any  further  bid,  the  court  accepted  the  bid  of 
Mrs.  Wilson  and  confirmed  the  sale  to  her.  The  present  ap- 
peal is  from  this  order,  and  it  is  contended  by  the  appellant 
that  when  he  made  the  bid  of  ten  per  cent  advance,  the  court, 
under  section  1552  of  the  Code  of  Civil  Procedure,  had  no 
option  except  to  confirm  the  sale  to  him,  or  to  order  a  new 
sale. 

After  the  appellant  had  made  his  offer  it  was  within  the 
jurisdiction  of  th^  court  to  postpone  a  further  hearing  upon 
the  matter  until  another  day,  and  at  the  hearing  so  post- 
poned it  had  the  same  jurisdiction  to  receive  additional  bids 
as  it  had  at  the  original  hearing.  The  provision  in  section 
1552,  giving  the  court  a  discretion  to  accept  the  offer  of  an 
advanced  bid,  or  to  order  a  new  sale,  does  not  limit  its  exer- 
cise of  that  discretion  to  the  alternative  of  accepting  the  first 
offer  that  may  be  made  or  ordering  a  new  sale,  but  it  is  au- 
thorized to  receive  as  many  bids  as  may  be  made,  and,  upon 
a  consideration  of  all  the  bids,  may  then  determine  whether 
to  accept  the  highest,  or  to  order  a  new  sale.  The  object  of 
the  provision  in  the  above  section  is  that  the  court  may  secure 
as  high  a  price  for  the  property  as  possible,  and,  if  it  can 
accomplish  this  result  without  subjecting  the  estate  to  the 
expense  and  delay  attendant  upon  a  new  sale,  it  would  seem 
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♦to  be  in  Ihe  exercise  of  a  wise  discretion  to  pennit  a  competi- 
tive bidding  for  the  property  at  the  hearing  upon  the  return. 
The  order  is  affirmed. 

Hearing  in  Bank  denied. 


[Crim.  No.  452.     In  Bank.— February  8,  1000«] 

THE  PEOPLE,  Plaintiff,  v.  JOSEPH  S.  COLE,  AppeUant. 

Cbiicinal  Law— Homicide— €oNnHM«D  Bbbob  m  IwamuonoKS— 'Un- 
AUTHENTICATED  REQUESTS  OF  DEFENDANT. — ^Wbere  the  atttomey  gen- 
eral has  eonfeflsed  manifest  error  in  tiie  iBstructions  given  to  the 
jury  upon  the  trial  of  a  defendant  accwMd  of  murder,  the  effect  of 
the  error  cannot  be  overcome  by  filing  certified  copies  of  requests 
for  instructions  by  the  defendant,  suggested  to  contain  similar 
error,  where  the  alleged  requeats  arer  not  autboiticated  as  sudi  in 
any  manner  that  would  entitle  them  to  be  considered. aa  part  of  the 
record. 

Id. — ^Transcrift  upon  AffkaI/— ^Imfbofbi  Duvuoatioit  of  Inbtbuo- 
TioNS. — Where  the  iBstructions  are  properly  autheaticated  so  as  to 
be  part  of  the  judgment-roll,  they  ought  not  to  be  duplicated  by 
insertion  in  a  bill  of  exceptions.  There  should  be  only  one  insertion 
in  tbe  record  of  instructions  properly  authenticated. 

lO. — GONVIOnON    WOB,    MUBDEB — SUFFIOISNOT    OF    EVIDBNC»-^UB0TION 

FOB  JuBT. — Where  there  are  circumstances  in  evidence  indicative 
of  the  guilt  of  the  defendant,  and  others  of  an  opposite  tendency, 
and  the  opinions  of  the  medical  witnesses  were  conflicting,  the 
question  of  tbe  guilt  or  innocenoe  of  tbe  ddFcndant  is  lor  the  jury 
to  detarmiM. 

Id.— ^Motion  to  Sbt  Aside  Infobmation — Oohplaint  bt  Distbict  At- 
TOBNBT-'OuBB  OF  Dei>bqt.-«A  motion  will*  not  lie  to  act  aside  the 
information  for  murder  after  the  defendant  has  been  held  to  answer 
as  the  result  of  a  preliminary. examination,. on  the  ground  that  the 
district  attorney  who  filed  the  complaint  had  no  personal  knowledge 
of  the  facts  of  the  homicide.  Any  imperfections  in  the  complaint 
are  cured,  where  the  evidence  taken  by  the  magistrate  warrants  an 
order  holding  tbe  defendant  to.  answer. 

Id. — Motion  in  Arrest  of  Judqmbnt. — ^A  motion  in  arrest  of' Judgment 
can  only  be  made  for  delects  appearing  upon  the  face  of  the  indict- 
'ment  or  infomation. 
CXXVIL  Gal.— 96 
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Id. — ^Impbopeb  Gboss-Examination  bt  Distuct  Attobnet. — The  cross- 
examination  of  a  witness  for  the  defendant  who  had  made  previous 
statements  to  the  district  attorney  in  conflict  with  the  testimony 
giren,  must  be  confined  to  the  question  of  such  conflict  on  material 
points;  and  it  is  error  for  the  court  to  permit  the  district  attorney 
to  read  portions  of  the  statement  made  to  him,  haying  no  relation 
to  the  testimony  given,  and  to  cross-examine  the  witness  thereon,  to 
the  prejudice  of  the  defendant 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County  and  from  an  order  denying  a  new  trial.  N.  A. 
Dorn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  V.  Sargent^  for  Appellant. 

W.  F.  Fitzgerald,  Attorney  General,  W.  H.  Anderson,  As- 
sistant Attorney  General,  and  Tirey  L.  Ford,  Attorney  Gen- 
eral, for  PlaintiflF. 

BEATTY,  C.  J. — ^Defendant  was  convicted  of  murder  in 
the  second  degree,  and  appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial.  The  assign- 
ments of  error  upon  the  rulings  of  the  trial  court  are  very 
numerous,  and  the  attorney  general  confesses  that  several  of 
them  are  well  founded.  In  view  of  this  confession  of  error 
we  deem  it  unnecessary  to  enter  upon  a  particular  discussion 
of  many  of  the  points  presented  in  the  brief,  and  argument 
on  the  part  of  the  appellant.  We  will,  however,  advert  briefly 
to  some  matters  involved  in  the  further  proceeding  to  be 
taken  in  the  caae. 

The  attorney  general,  among  other  things,  admits  that  the 
trial  judge,  in  his  charge  to  the  jury,  misstated  the  law  appli- 
cable to  the  case  in  several  particulars.  In  consequence  of  this 
admission,  the  district  attorney  of  the  county  where  the  con- 
viction was  had  asked  leave  to  amend  the  record  here  by 
filing  certified  copies  of  certain  instructions  alleged  to  have 
been  given  at  the  request  of  the  defendant,  and  which,  it  is 
suggested,  contain  the  same  propositions  which  are  com- 
plained of  in  the  charge  of  the  court.  We  do  not  find  that 
this  suggestion  is  borne  out  by  a  comparison  of  the  two  sets 
of  instructions,  but  if  it  were  we  could  not  take  notice  of  the 
fact,  for  the  reason  that  these  alleged  requesto  to  charge  are 
not  authenticated  in  any  manner  that  would  entitle  them  to 
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be  treated  as  a  part  of  the  record.  They  are  not  included  in 
any  bill  of  exceptions.  Not  one  of  them  bears  the  signature 
of  the  trial  judge,  and  they  do  not  purport  to  have  been  re- 
quested by  anyone.  The  provisions  of  the  Penal  Code,  sec- 
tions 1127,  1176,  1207,  and  the  numerous  decisions  of  this 
court  construing  them,  and  the  corresponding  sections  of  the 
old  ^Timinal  practice  act,  point  out  very  plainly  the  mode  of 
authenticating  the  charge  of  the  court  and  the  requests  to 
charge  with  the  rulings  thereon,  so  as  to  make  them  a  part 
of  the  record.  These  directions  of  the  statute  should  be  ob- 
served, for  otherwise  the  charge  of  the  court,  and  the  requests 
to  charge  whether  allowed  or  refused,  can  only  become  a  part 
of  the  record  by  being  incorporated  in  a  bill  of  exceptions. 
In  this  case  the  alleged  requests  to  charge  are  not  authenti- 
cated in  either  of  the  methods  prescribed  by  the  statute. 

The  condition  of  this  record  gives  occasion  to  advert  to  a 
fault  of  practice,  by  no  means  uncommon,  which  is  pro- 
ductive of  unnecessary  expense  and  inconvenience.  It  very 
frequently  happens  that  the  entire  charge  of  the  court — ^both 
that  which  the  court  has  given  of  its  own  motion  and  the  re- 
quests to  charge — ^are  inserted  in  the  record  twice,  once  as  a 
part  of  the  judgment-roll  under  section  1207  of  the  Penal 
Code,  and  again  as  a  part  of  the  defendant's  bill  of  exceptions. 
We  would  suggest  that  if  the  charges  are  properly  authenti- 
cated, as  they  should  be,  and  thus  become  a  part  of  the  judg- 
ment-roll, there  is  no  more  propriety  in  setting  them  out 
again  at  large  in  the  bill  of  exceptions  than  there  would  be 
in  putting  the  indictment  or  information,  minutes  of  the  plea 
and  of  the  trial,  and  judgment  in  the  bill  of  exceptions. 
When  anything  is  properly  in  the  record  once,  it  is  worse 
than  useless  to  repeat  it  in  a  bill  of  exceptions,  for  the  only 
result  is  to  cumber  the  transcript  with  useless  matter,  mak- 
ing it  more  inconvenient  to  examine,  and  imposing  an  unnec- 
essary expense  upon  the  counties  for  printing.  In  this  case 
the  charge  of  the  court,  which  is  very  lengthy,  is  printed  in 
the  transcript  no  less  than  three  times — once  as  a  part  of  the 
judgment-roll,  where  for  lack  of  authentication  it  was  not 
entitled  to  be  placed,  and  twice  in  the  bill  of  exceptions, 
where  one  insertion  would  seem  to  have  been  sufficient. 

Returning  from  this  digression  to  the  matters  urged  by  the 
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appellant  as  grounds  for  reversal  of  the  judgment,  it  will  be 
sufficient  for  the  purposes  of  this  opinion  to  make  a  very  gen- 
eral statement  of  the  facts  of  the  case.  The  defendant  was 
accused  of  the  murder  of  his  wife's  sister.  The  deceased  was 
an  epileptic,  and  subject  to  very  violent  attacks,  followed  by 
several  houils  of  stupor  or  insensibility,  and  was  peculiarly 
liable  to  such  attacks  when  under  the  influence  of  alcohol,  a 
condition  in  which  she  was  not  infrequently  found.  About 
10  o'clock  in  the  evening,  after  drinking  more  or  less  whisky, 
she  and  the  defendant,  who  was  also  partially  intoxicated, 
entered  a  buggy  and  drove  to  a  saloon  where  they  obtained 
another  bottle  of  whisky,  with  which  they  departed.  At  3 
o'clock  next  morning  the  defendant  drove  up  to  his  house 
with  the  dead  body  of  the  deceased  by  his  side,  her  head  be- 
ing against  his  breast  and  partly  covered  by  a  buggy  robe.  Her 
clothes  were  torn  and  disarranged,  and  there  were  evidences 
that  she  had  been  in  a  struggle  on  the  ground.  To  his  wife 
and  others  who  were  then  present  the  defendant  at  that  time 
offered  no  particular  explanation  of  what  had  occurred, 
merely  insisting  that  the  woman  was  drunk  and  not  dead. 
Subsequently,  he  stated  that,  after  procuring  the  whisky  at 
the  saloon,  his  sister  in  law  had  proposed  a  moonlight  drive ; 
that  she  held  the  reins  and  was  driving  along  a  country  road 
when  she  suddenly  fell  out  of  the  buggy.  He  got  out  and 
attempted  to  lift  her  back  into  her  seat,  but  she  struggled  and 
resisted,  and  he  was  unable  to  do  so.  Becoming  exhausted  he 
fell  asleep.  When  he  woke  up  he  made  another  effort,  suc- 
ceeded in  getting  the  woman  back  in  the  buggy,  and,  the 
night  being  cold,  drew  the  buggy  robe  over  her.  The  theory 
of  the  defense  was  that  deceased  fell  from  the  buggy  in  an 
epileptic  fit  brought  on  by  intoxication,  and  that  she  died  in 
consequence  of  the  fit,  or  was,  perhaps,  suffocated  by  the 
buggy  robe  while  in  the  condition  of  stupor  following  the 
convulsion.  The  theory  of  the  prosecution  seems  to  have 
been  that  she  was  strangled  by  defendant  while  making  a 
felonious  assault  upon  her.  An  autopsy  revealed  appearances 
which,  according  to  some  of  the  medical  testimony,  indicated 
strangulation.  Other  experts  testified,  in  effect,  that  there  was 
nothing  in  such  appearances  inconsistent  with  the  theory  that 
she  died  from  the  effects  of  the  epileptic  fit,  or  from  slow  suffo- 
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calioQ  by  the  buggy  robe.  Aside  from  tbd  modical  tostimony 
there  were  several  circumstances,  some  of  wbich  may  have 
had  a  tendency  to  sustain  the  theory  of  the  prosecution,  while 
others  were  of  an  opposite  tendency.  Many  witnesses  testified 
to  the  good  reputation  of  the  defendant  for  peace  aad  quirt, 
honesty,  and  integrity. 

Such  being  the  case,  we  cannot  sustain  the  contention  of 
the  defendant  that  the  evidence  was  wholly  insuffidisnt  in 
law  to  support  the  verdict.  The  case  was  one  proper  to  be 
submitted  to  the  jury,  and,  if  the  rulingp  of  the  court  in 
other  respects  had  been  free  from  error,  the  judgment 
would  have  to  be  affirmed. 

Neither  did  the  court  eir  in  overruling  the  motions  of  d<fr- 
fendanjt  to  set  aside  the  infonnation  and  in  arrest  of  judg- 
ment 

The  ground  upon  which  these  motions  were  based  was  the 
alleged  fact  that  the  district  attorney,  upon  whose  sworn 
complaint  the  defendant  was  arrested  and  examined  before 
the  Qonunittiog  magistrate,  had  no  personal  knowledge  of 
the  facts  of  the  homicide. 

The  case  pf  Ex  pwrte  Dimmig,  74  Cal.  164,  is  cited  by  ap- 
pellant in  support  of  his  assignments  of  error  respectuig  this 
matter.  The  decision  in  that  case  has  no  application  to 
a  motion  to  set  aside  an  information  or  in  arrest  of  judgment. 
When  a  charge  of  this  kind  has  been  examined  by  a  magis- 
trate, and  the  evidence  taken  at  the  examination  warrants  an 
order  holding  the  defendant  to  answer,  the  imperfections 
of  the  complaint,  if  any,  aro  cured,  and  the>  commitment  is 
legpd.  As  to  the  motion  in  arrest  of  judgment,  that  can  be 
based  only  upon  defects  appearing  upon  the  face  of  the  in- 
dictment or  information.    (Pen.  Code,  sees.  1012,  1185.) 

But  the  court  did  commit  an  error  gravely  prejudicial  to 
the  rights  of  defendant  in  permitting  the  district  attorney 
to  pursue  the  course  of  crossrcxamination  he  adopted  with 
reject  to  the  wife  of  the  defendant.  It  seems  that  a  few 
days  after  the  death  of  her  sister  the  wife  of  defendant  visited 
the  office  of  the  district  attorney  and  made  a  long  statement, 
partly  hearsay,  about  the  circumstances  surrounding  her  sis- 
ter's death  and  her  own  troubles  and  differences  with  defend- 
ant. At  the  trial  she  was  a  witness  for  the  defendant,  and 
some  of  her  testimony  was  at  variance  with  portions  of  her 
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previous  statements  to  the  district  attorney.  It  was  entirely 
proper^  of  course,  in  laying  a  foundation  for  impeachment 
to  question  her  as  to  those  parts  of  her  previous  statement 
which  were  in  conflict  with  material  portions  of  her  testi- 
mony at  the  trial.  But  the  court  permitted  the  district  at- 
torney to  read  portions  of  her  statement  and  question  her 
as  to  their  correctness,  which  had  no  relation  to  her  testi- 
mony at  the  trial,  and  several  of  which  contained  matters 
wholly  immaterial  and  irrelevant  and  only  calculated  to 
prejudice  the  jury  against  the  defendant.  It  is  not  necessary 
to  go  into  a  detailed  statement  of  the  particulars  in  which 
this  cross-examination  exceeded  proper  limits.  For  the  guid- 
ance of  the  court  in  case  of  a  new  trial  it  is  sufficient  to  say 
that,  if  the  wife  of  defendant  is  again  a  witness  in  his  behalf, 
her  previous  statements  can  be  laid  before  the  jury  only  so 
far  as  they  are  in  conflict  with  her  testimony  on  material 
points. 

The  errors  in  the  charge  of  the  court  being  confessed,  it  is 
unnecessary  to  specify  or  review  them,  as  they  are  not  likely 
to  be  repeated  on  a  new  trial. 

The  judgment  and  order  appealed  from  are  reversed  and 
cause  remanded. 

Temple,  J.,  McFarland,  J.,  Van  Dyke,  J.,  and  HenahaWi 
J.,  concurred. 


[S.  F.  No.  1478.  In  Bank.— February  8,  1900.] 

ALFRED  CLARKE,  Appellant,  v.  POLICE  LIFE   AOT) 

HEALTH  INSURANCE  BOARD,    Respondent. 

PoucE  Pension  Fund—Amended  Statute  not  RETBOAcnrB. — ^The  a«t 
of  March  2,  1897  (Stats.  1897,  p.  62),  including  therein  the  amend- 
ment of  section  3  of  the  act  of  1889  (SUts.  1889,  p.  66),  relating 
to  the  pension  fund  payable  to  retiring  police  officers,  is  not  retro- 
active; and  the  amended  section  haa  no  application  to  one  whoae 
connection  with  the  polioe  department  was  at  an  end  before  the 
passage  of  the  amendment. 

Id.— Mandamus— Alleged  Disceimination  of  Boabd.— ^Upon  an  appli- 
cation for  a  mandamus  to  the  police  relief,  life,  and  health  insuraace 
board  to  compel  the  payment  of  a  pension  to  which  the  applicant 
is  not  entitled,  tlie  alleged  discrimination  of  the  board  in  award- 
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ing  penBioiu  under  the  amended  Mi  to  otli«r  retiring  polioe  offi- 
cers no  lees  deserving  than  the  applioaat  Is  immaterialy  and  oaanot 
aifect  the  applicant's  right. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisoo.  J.  M.  Tiouttj  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alfred  Clarke,  Appellant  in  pro.  per. 

Harry  T.  Creswell,  City  and  County  Attorney,  for  Re- 
q)ondent 

BEATTY,  C.  J.— The  appellant  ffled  his  petition  in  the 
superior  court  for  a  writ  of  Tnandamus  to  the  police  life 
and  health  insurance  board,  compelling  that  body  to  grant 
him  a  pension  out  of  the  fund  arising  under  the  provisions 
of  the  act  of  March  4,  1889,  entitled,  "An  act  to  create  a  po- 
lice relief,  health,  and  life  insurance  and  pension  fund,"  etc. 
(Stats.  1889,  p.  56.)  A  general  demurrer  to  his  petition 
was  sustained,  and  judgment  passed  in  favor  of  the  board. 
This  is  an  appeal  from'  the  judgment,  and  the  sole  question 
to  be  determined  is  whether,  on  the  facts  stated  in  the  peti- 
tion, the  appellant  is  by  the  terms  of  the  law,  as  amended 
March  2,  1897  (Stats.  1897,  p.  52),  entitled  to  a  pension. 

The  petitioner  was  appointed  and  commenced  his  service 
on  the  police  force  of  the  city  and  county  of  San  Francisco 
December  3,  1856.  He  continued  to  serve  until  September 
1,  1868,  when  he  was  removed  without  cause.  On  the  1st 
of  February,  1869,  he  was  reappointed  and  served  contin- 
uously from  that  date  until  December  31,  1887,  when  the 
condition  of  his  health  compelled  him  to  resign. 

Up  to  the  date  of  appellant's  resignation  from  the  force  the 
only  law  providing  for  the  allowance  of  any  pecuniary  bene- 
fits to  policemen  in  addition  to  their  salaries  was  the  act  of 
April  1, 1878.  (Stats.  1878,  p.  879.)  Under  the  provision 
of  that  act  the  legal  representative  of  a  policeman  dying  in 
the  service  was  to  be  paid  the  sum  of  one  thousand  dollars, 
and  to  any  policeman  resigning  on  account  of  bad  health 
or  physical  infirmity  was  to  be  paid  the  amount  he  had  con- 
tributed to  the  "life  and  health  insurance  fund,"  that  is  to 
say,  he  was  to  be  paid  two  dollars  a  month  for  the  time  he 
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had  been  in  service,  tliat  bang  tlie  sum  paid  into  flie  special 
fund  from  liie  general  county  funds  under  the  act  of  1878, 
on  account  of  every  policeman  on  the  rolls.  As  the  peti- 
tioner resigned  on  account  of  ill-health  in  1887,  while  the  act 
of  1878  was  in  forccj  it  ia  to  be  presumed  that  he  received 
the  two  dollars  per  month  to  which  ha  was-  mtitled^  and  tilat 
his  claims  upon  the  fund  ended  with  his  retirement  from 
the  force. 

More  than  &  year  affees  his  resignation  the  Mt  of  1889  was 
passed,  by  which  a  new  system  was  established,  and^  the  act 
of  1878  repealed.  (Pennie  v.  Reis,  80  Gal.  266';  Pmme  v. 
Rds,  132  tJ.  S.  470;  Clarke  v.  Reis,  87  Gal.  543.)  By  this 
act  it  was  provided  that  pensions  should  be  paid  to  police- 
men retired  after  twenty  years'  service.  The  petitioner  makes 
no  claim  under  this  law  as  originally  enacted.  He  seem»  to 
concede  that  he  was  not  within  its  terms,  because,  and  only 
because,  his  service  had  not  been  continuous  for  twenty 
years,  though  the  aggregate  of  his  two  terms  of  service  was 
thirty  years. 

By  the  act  of  March  2,.  1897,  however,  section  3  of  the 
act  of  1889  was  amended  so  as  to  be  read  as  foUows :  '^When- 
ever  any  person,  at  the  taking  effect  of  this  act  or  thereafter, 
shall  have  been  duly  appointed  or  selected,  and  sworn,  and 
have  served  for  twenty  years,  or  more,  in  the  aggregate,  as 
a  member  in  any  capacity  or  any  rank  whatever,  of  the  regu- 
larly constituted  police  department  of  any  such  county,  city 
and  county,  city  or  town,  which  may  hereafter  be  subject  to 
the  provisions  of  this  act,  said  board  may,  if  it  see  fit,  order 
and  direct  that  such  person,  after  becoming  sixty  years  of  age, 
bo  retired  from  further  service  in  such  police  department,  and 
from  the  date  of  the  making  of  such  order  the  service  of 
such  person  in  such  police  department  shall  cease,  and  such 
person  so  retired  shall  thereafter,  during  his  lifetime,  be  paid 
from  such  fund  a  yearly  pension  equal  to  one-half  of  the 
amount  of  salary  attached  to  the  rank  which  he  may  have 
held  in  said  police  department  for  the  period  of  one  year 
next  proceeding  the  date  of  such  retirement." 

Under  this  amendment,  providing  for  pensions  to  those 
whose  service  in  the  police  department  should  extend  in  the 
aggregate  to  twenty  years,  petitioner  claims  his  pension.  We 
think  it  clear,  from  a  reading  of  the  amended  section,  that  it 
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has  no  application  to  one  whose  connection  with  the  depart- 
ment was  at  an  end  before  the  passage  of  the  amending  act. 
It  simply  provides  that  in  case  of  an  offioer,  who  i&  a  member 
of  the  force^  who  is  sixty  yeais  of  age,  and  who  has  served 
twenty  years  in  the  aggregate,  the  board  may,  in  its  discre- 
tion, retire  him  on  half  pay,  or  retain  him  in  active  service 
at  full  pay.  It  does  not  apply  to  a  person  over  whom  the 
board  has  no  power  or  authority  whatever. 

The  main  portion  of  appellant's  argument  is  directed  to 
the  alleged  discrimination  of  the  board  in  awarding  pen- 
sions to  others  who,  as  he  contends,  are  less  deserving  than 
himself,  and  nomore  clearly  within  the  letter  of  the  statute. 
It  would  make  no  difference,  so  far  as  this  prooeediiig  is  oon- 
oemed,  whether  this  charge  is  true  or  not  The  only  ques- 
tion we  are  concerned  with  is  whether,  under  the  law,  it  is 
the  duty  of  the  board  to  allow  a  pension  to  the  petitioner, 
and^  since  we  have  concluded  that  such  is  not  their  duty,  it 
would  not  alter  the  result  if  it  appeared  that  they  had  award- 
ed pensions  to  others  not  entitled  to  receive  them.  In  saying 
this  we  are  not  to  be  understood  as  intimating  that  the  other 
pensions  alluded  to  have  been  improperly  allowed.  Those 
questions  are  not  before  us  for  decision,  and  between  all  those 
cases  and  the  present  ease  there  exists  the  important  dif- 
ference that  the  pensioners  were  in  service  at  the  date  of 
their  respective  retirements  and  subsequent  to  the  amend- 
ment of  the  act. 

The  judgment  of  the  superior  court  is  affirmed. 

McFarland,  J.,  Van  Dyke,  J.,  Henshaw^  J.,  Garoutte,  J., 
Harrison^  J.,  and  Temple^  J.,  concurred. 
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[8.  F.  No.  1309.   Department  Chie.-:'Febni«r7  10, 1900.] 

HENRY  SUNKLER,  Appellant,  v.  GEORGE  S.  McKEN- 

ZIE,  Respondent. 

INSOLTINOT— Obdkb  SKLATiNe  10  Cbop  U70H  HoicxsnAD— AmuL— 
Rb9  Adjxtdigata— Action  vob  Valub  of  Gbof— Abbiohxb  Subd  Ih- 
DlviDUALLT. — ^An  Order  denjring  the  right  of  an  ineolvent  debtor  to 
the  proceeds  of  a  grape  crop  grown  upon  land  claimed  by  him  aa 
a  homeetead,  and  aflSrming  the  right  of  the  assignee  thereto,  is 
appealable;  and,  upon  failure  to  appeal  therefrom  within  the  time 
limited,  it  becomes  res  adjudioata,  and  is  a  bar  to  an  action  brought 
by  the  claimant  of  the  land  to  recover  the  value  of  the  crop  against 
the  assignee  in  his  individual  capacity. 

Id.'Idbiititt  of  Action  and  PABTnBB.~The  final  determination  of  a 
substantial  matter  of  right  upon  a  motion  or  petition  upon  which 
the  interested  parties  have  a  right  to  be  heard,  is  res  adjudioaiaf 
where  the  same  subject  matter  is  sought  to  be  litigated  in  an 
independent  action;  and  the  substantial  identity  of  the  two  pro- 
ceedings cannot  be  affected  or  destroyed  by  the  fact  that  an  assignee 
in  insolvency  was  a  party  to  the  motion  or  petition  for  a  fund  held 
by  the  assignee  in  his  official  capacity,  and  is  sued  in  the  action, 
in  his  individual  capacity,  in  relation  to  the  same  subject  matter. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County  and  from  an  order  denying  a  new  trial.  E.  D.  Ham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt. 

W.  H.  Barrows,  for  Appellant 

C.  J.  Beerstecher,  for  Respondent 

CHIPMAN,  C. — Action  to  recover  the  value  of  a  certain 
crop  of  grapes  grown  upon  land  claimed  by  plaintiff  to  be 
a  homestead.  On  June  19,  1895,  plaintiff  recorded  his 
declaration  of  homestead  upon  certain  farm  land  in  Napa 
county ;  June  28th  he  was  adjudged  insolvent  upon  his  own 
petition;  August  19th  he  petitioned  to  have  a  homestead 
set  apart  to  him  in  the  insolvency  proceedings;  on  Septem- 
ber 23d  the  petition  was  heard  and  the  court  found  that  the 
premises  were  of  greater  value  than  five  thousand  dollars, 
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and  that  Sunkler  was  entitled  to  have  a  homestead  set  apart 
to  him  of  value  no  greater  than  five  thousand  dollars;  and 
three  appraisers  were  appointed  to  appraise  and  admeasure 
the  premises;  that  they  made  report  November  26th,  set- 
ting apart  certain  two  himdred  acres,  including  the  dwelling, 
valued  by  them  at  five  thousand  dollars,  but  "the  crop  had 
been  removed  and  did  not  enter  as  a  factor  in  such  valua- 
tion"; and  on  December  30th  the  court  entered  its  decree 
confirming  said  report,  ''awarding  and  setting  apart  to  said 
insolvent,  as  a  homestead,  the  land  and  premises  thus  ad- 
measured"; that  on  June  28th  aforesaid  ''a  crop  of  grapes 
had  just  formed  and  commenced  to  grow  on  the  grape  vines 
then  growing  on  said  homestead  property'';  that  they  ther^ 
after  grew  and  matured  about  September  28th;  that  on  Sep- 
tember 13th,  and  "while  said  proceedings  were  pending  to 
set  aside  the  homestead  above  recited,  and  order  was  made 
by  the  .  .  .  .court,  in  the  matter  of  said  •  .  •  •  insolvency," 
directing  the  assignee  therein  (defendant  in  this  action)  to 
sell  all  Uie  grapes  growing  on  said  land,  pursuant  to  which 
he  sold  the  crop,  realising  six  hundred  dollars  for  the  grapes 
grown  on  the  portion  of  the  land  awarded  Sunkler  as  a  home- 
stead.   The  court  made  the  following  finding: 

''That  on  the  eleventh  day  of  January,  1896,  plaintiff,  said 
insolvent,  filed  in  said  court  and  matter  his  petition  praying 
that  said  assignee  be  directed  to  pay  over  to  petitioner  said 
sum  of  six  hundred  dollars,  in  which  petition  the  plaintiff 
submitted  to  the  court  all  the  matters  and  things  in  his  com- 
plaint herein  set  out,  and  sought  an  adjudication  of  the  righte 
and  all  thereof  in  this  action  asserted  by  him.  An  answer  was 
filed  therein  by  the  assignee  objecting  to  the  making  of  such 
an  order,  and  said  matter  was  duly  set  for  hearing,  the  re- 
spective counsel  appearing  therein,  whereupon  testimony, 
oral  and  documentary,  was  offered  by  the  respective  parties 
and  the  merits  of  said  cause  were  fully  argued  and  con- 
sidered, and  the  cause  submitted  on  briefs  to  be  filed.  There- 
after, and  on  March  7, 1896,  the  court  made  and  rendered  its 
decision  therein,  finding  upon  all  the  issues  framed  by  such 
petition  and  answer  thereto,  and  adjudging  that  petitioner 
was  not  entitled  to  recover  said  sum  or  any  part  thereof. 
Judgment  was  thereupon.entered  accordingly,  and  thereafter 
and  on  the  fifteenth  day  of  April,  1896,  written  notice  of  such 
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deciflion  was  duly  served  by  dafbudiml/a  attorney  on  U10  at- 
torney for  pliaintiff ,  aod  no  exceptioa  to  or  appeal  from  said: 
decisioa  or  judgment  was  aver  taken^  nor  has  tiie  same  been 
sought  to  be  modified:  or  set  aaide,  but  atUIstands  as  made  and- 
entered  in.  said  matter/' 

After  the  insolvent  had  failed  to  rocover  upon  his  petition 
in  the  insolvency  proceeding  he  commenced  this  independent 
action  in  which  judgment  went  against  him,  aad  hence  this 
appeal  from  the  order  denying  his  motioa  foe  a  new  trial  and 
from  the  judgment 

Section  64  of  the  Insolvency  Act  of  1895  provide  that :  "It 
shall  be  the  duty  of  tte  court  having  jurisdiction^  of  the  pro- 
ceedings to  exempt  and  set  apart,  for  the  use  and  benefit  of 
said  insolvent,  such  real  and  personal!  property  as  is  exempt 
from  execution/'  and  the  section  provides  thab  there  shall  be 
notice  of  the  hearing  on  the  application.  Section  71  of  the 
act  provides  that  an  appeal  m^  be  taken  to  the  supreme 
court :  "5;  From  an  order  a^nst  or  in  favor  o£  setting  apart 
homestead  or  other  property  claimed  as  exempt  from  execu- 
tion." Appellant  claims  that  the  judgment  entered  denying 
his  petition  of  January  11,  1896,  and.  adjudging  Uiat  the 
funds  in  the  assignee's  hands  belonged  to  the  creditors  of  the 
insolvent,  was  merely  an  interlocutory  order  made  upon  mo- 
tion,  and  that  he  was  not  precluded  thereby  from  bringing  a 
separate  action  to  recover  the  property.  Mr.  Freeman  says: 
"The  tendency  of  the  recent  adjudications  is  to  inquire 
whether  an  issue  or  question  has  been  in  fact  presented  for 
decision  and  necessarily  decided,  and,  if  so,  to  treat  it  as  res 
judicata,  though  the  decision  is  the  determination  of  a  mo- 
tion or  summary  proceeding,  and  not  an  independent  action. 
This  is  especially  true  when  the  decisioa  did  not  involve  a 
mere  question  of  the  proper  form  or  time  of  proceeding,  but 
was  the  determination  of  a  substantial  matter  of  right,  upon 
which  the  parties  interested  had  a  right  to  be  heard  upon 
issues  of  law  or  fact  or  both,  and  these  issues,  or  some  of  them, 
were  necessarily  decided  by  the  court  as  the  basis  of  the  order 
which  it  finally  entered  granting  ox  denying  the  relief 
sought."  (Freeman  on  Judgments,  sec.  326>  and  cases  cited.) 

Appellant  concedes  that  the  courfhad  the  power  to  give  or 
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withhold  the  Telief  sau^t  at  its  pleasure,  but  he  contends 
that  the  GtAer  was  not  final  nor  appealable,  and  therefore  was 
not  a  bar  to  this  action.  %ome  of  the  caseB  place  importance 
upon  the  iact  that  the  order  is  appealable  where  it  is  pleaded 
in  bar.  If  the  statute  did  not  make  the  order  in  the  present 
case  one  from  which  an  appeal  mi^  be  taken,  a  different  ques- 
tion might  arise,  upon  which  we  express  no  opinion.  But  we 
think  the  order 'here  was  appealable.  The  relief  asked  by  the 
insolvent  in  his  petition  rested  on  the  claim  that  the  property 
was  exempt  from  execution ;  it  could  have  no  other  founda- 
tion, and  the  court  -must  have  so  regarded  the  issues,  for  it 
found  that  the  money  was  not  exen^pt.  The  subject  matter  of 
the  petition  was  identical  with  that  in  controversy  here ;  the 
parties  were  the  same  and  in  the  same  right,  and  the  petition 
was  presented  to  a  court  of  competent  jurisdiction.  The  'fact 
that  defendant  here  was  not  sued  in  his  capacity  as  assignee 
can  make  no  difference.  -He  held  the  money  in  that  capacity 
and  defended  in  that  capacity,  and  the  identity  of  the  two  ac- 
tions cannot  be  destroyed  by  making  Jiim  a  defendant  in  the 
present  action  in  his  individual  capacity.  The  identities  de- 
manded by  the  law  to  make  the  matter  res  judicata  wiM^ifully 
supplied.  (Freeman  on  Judgments,  sec.  252.)  It  is  familiar 
law,  as  well  as  manifest  justice,  that  a  man  should  not  be 
vexed  twice  with  the  same  litigation.  This  rule  is  not  without 
its  exceptions.  But  when,  as 'here,  a  question  has  onee  been 
fully  litigated  and  every  opportunity  given  to  either  party  to 
present  his  case  and  to  have  any  supposed  erroiB  in  the  lower 
court  corrected  by  review  in  the  highest  court,  it  would  be  an 
abuse  of  the  rights  of  a  litigant  to  compel  him  to  enter  upon 
a  second  trial  of  the  same  question.  In  this  case  the  insolvent 
presented  a  formal  petition  in  writing,  in  the  proceeding 
*  which  he  himself  had  instituted;  the  assignee  answered ;  the 
cause  was  tried  upon  evidence  submitted,  documentary  and 
oral;  the  ease  was  argued  upon  briefs  and  submitted  for  de- 
cision; the  court  made  full  findings  and  entered  judgment 
thereon,  and  no  steps  were  taken  to  renew  the  motion  to  set 
aside  or  vacate  the  judgment  or  appeal  therefrom.  This  judg- 
ment, in  our  opinion,  became  an  adjudication  of  the  matter 
in  controversy  and  final  as  to  the  facts  then  litigated.  (See 
the  subject  discussed  and  the  cases  cited  in  Commissionera 
etc.  V.  Mclfitosh,  30  Kan.  234.) 
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It  becomes  immaterial  whether  the  court  erred  in  finding 
that  plaintiff  did  not  reside  upon  the  premises  when  he  filed 
his  declaration  of  homestead^  and  it  is  also  immaterial  by 
what  right  he  claimed  the  proceeds  of  the  grapes  as  property 
exempt  from  execution.  Whatever  was  the  basis  of  his  right, 
the  right  itself  was  litigated  and  the  judgment  is  a  bar  to  the 
present  action. 

The  judgment  and  order  should  be  affirmed. 

Haynesi  G.,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Garoutte,  J.j  Haziisoni  J.^  Van  Dyke,  J. 

Hearing  in  Bank  denied. 


[L.  A.  No.  762.    In  Bank.— Febmaiy  14^  1000.] 

J.  L.  DE  JAENATT,  Respondent,  v.  PASCUAL  MAR- 
QUEZ,  Appellant 

Pbomissobt  Noib— Atto&nets'  Fees — Sfiozal  DAiCAGS.'-Attorneys' 
fees,  provided  for  in  a  promissory  note  in  tha  event  of  suit,  are  iu 
the  nature  of  special  damage  under  the  contract. 

lo.— AonoN  IN  Jusugb's  Ck)U8T— ^TuBiSDiomnr— Void  Judgment.—A 
justice's  court  has  no  jurisdiction  of  an  action  upon  such  a  prom- 
issory note,  where  &e  amount  of  the  principal  sum  and  the  attor* 
neys'  fees  demanded  under  the  contract  exceed  the  sum  of  three 
hundred  dollars;  and  the  Judgment  rendered  in  such  action  in  void. 

lO. — JUDGMBRT  IN  SUFKBIOB  OOUBT— ApFBAL     TO      SUPREMB      Ck^UBT. — 

Where  the  superior  court,  upon  appeal  from  the  void  justice's  juds- 
ment»  tried  the  case,  and  rendered  a  judgment  exceeding  three  hun- 
dred dollars,  exclusive  of  interest^  the  supreme  court  has  jurisdiction 
of  an  appeal  from  that  judgment^  even  though  it  be  void;  and  such 
an  appeal  cannot  be  dismissed  for  want  of  jurisdiction. 

Id. — ^Dismissal  of  Appeal — Sutticiency  of  Undebtakinq — ^Failube  oi 
SuBETiES  to  Justify — ^Attobnet  as  Subbty. — ^The  appeal  to  the 
supreme  court  from  such  judgment  of  the  surperior  court  cannot 
be  dismissed  upon  the  ground  that  the  sureties  upon  the  three 
hundred  dollar  undertaking  upon  appeal  failed  to  justify,  nor  upon 
the  ground  that  one  of  the  attorneys  of  appellant  became  a  surety 
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upon  the  undertakiog,  in  violation  of  a  role  of  the  superior  court. 

Id. — ^Violation  of  Rule  of  Sufebiob  Ck>X7RT  Oogrizabub  Thxbdk. — 
The  violation  of  a  rule  of  the  superior  court  that  an  attorney  for 
the  appellant  shall  not  become  a  surety  upon  the  undertaking  on 
appeal  is  a  matter  cognizable  before  that  court,  to  be  dealt  with 
at  it  may  be  advised. 

MOnON  in  the  Supreme  Court  to  dismiss  an  appeal  from 
the  Superior  Court  of  Los  Angeles  County.  Luden  Shaw, 
Judge. 

R.  Dunnigan,  and  H.  L.  Dunnigan,  for  Appellant 

Hugh  J.  &  William  Crawford,  for  Respondent. 

HENSHAW,  J. — This  is  an  application  to  dismiss  defend- 
ant's appeal.  Plaintiff  commenced  an  action  in  the  justice's 
court  to  recover  upon  a  promissory  note  made  by  defendant 
in  the  sum  of  two  hundred  and  fifty  dollars.  The  instrument 
provided  for  the  payment  of  attorney's  fees  in  the  event  of 
suit.  In  his  complaint  in  the  justi.ce's  court  plaintiff  alleged 
that  the  sum  of  one  hundred  dollars  was  a  reasonable  attor- 
ney's fee.  He  asked  judgment  for  the  face  of  the  note,  with 
interest,  and  attorney's  fee  in  the  sum  of  one  hundred  dol- 
lars. Defendant  joined  issue  in  the  justice's  court,  and,  after 
trial,  appealed  to  the  superior  court  from  the  judgment  given 
against  him.  The  appeal  was  upon  questions  both  of  law  and 
fact.  After  trial  de  novo  in  the  superior  court,  judgment  was 
again  given  for  plaintiff  for  the  amount  of  flie  note  with  in* 
terest,  and  for  attorneys'  fees  fixed  in  the  sum  of  one  hundred 
dollars.  From  the  judgment  of  the  superior  court  defendant 
took  the  appeal  to  this  court  which  is  here  sought  to  be  dis- 
missed. 

Attorneys'  fees  under  a  contract  such  as  this  are  in  the  na- 
ture of  special  damage.  (Prescott  v.  Orady,  91  Cal.  519; 
Clemen%  v.  Luce^  101  Cal.  432.)  Plaintiff's  demand,  there- 
fore, in  his  action  in  the  justice's  court  was  for  two  hundred 
and  fifty  dollars,  the  principal  sum  of  the  promissory  note, 
and  the  one  hundred  dollars  pleaded  by  way  of  special  dam- 
age as  a  reasonable  attorney's  fee.  The  justice's  court  was 
therefore  without  jurisdiction  and  its  judgment  void.  (Code 
Civ.  Proc.,  sec.  112,  subd.  1.)  Whether  or  not,  upon  a  show- 
ing of  these  facts,  the  superior  court  should  have  declared  the 
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judgment  of  the  justice's  C50urt  void,  still  as  it  tried  the  case 
and  nndered  a  judgment  against  defendant  for  over  three 
hundred  dollars,  he  has  the  right  of  appeal  to  this  court  from 
that  judgment,  even  though  it  be  void. 

The  fact  that  the  sureties  did  not  justify  upon  tiie  'three 
hundred  dollar  appeal  bond  is  not  a  ground  for  dismissal  of 
the  appeal.  (Hill  v.  Finnigan,  54  Cal.  311;  Tompkins  v. 
Montgomery,  116  Cal.  120.)  Nor  is  the  further  fact  that  one 
of  the  attorneys  of  appellant  became  a  surety  upon  the  under- 
taking on  t^peiU  in  violation  dT  a  rule  of  the  supeiiareourt 
a  ground  of  dismissal.  It  is  a  matter  cognizable  before  that 
court,  to  be  dealt  with  as  it  shall  be  advised. 

The  motion  to  dismiss  is  denied. 

MoFarland,  J.,  Temple,  J.,  Van  Dyke,  J.,  Harrison,  J.,  and 
Gareutte,  J.,  conourred. 


iS.  J*.  No.  1225.    Departaient  One.— February  15,  1900.] 

LAUHA  L.  HAWLEY,  Respondent,  v.  GRAY  BROTHERS 
ARTIFICIAL  STONE  PAVING  COMPANY,  Defend- 
ant.   H.  N.  GRAY  and  A.  E.  BUOKMAN,  Appellants. 

:^lFnMIi— 'BOKD    90  -BtAT    ExXOUnON-^USOMSnT    AOAXHST  ,8UBBXIEB — 

Pbqcbdubb  m  Obiginal  .Acnoi^. — ^The  entry  of  judgment  against 
the  suretiea  upon  a  bond  to  stay  execution  pending  an  appeal  is 
not  a  special  proeeedi^g  within  the  meaning  of  eeetion  23  of  the 
'Gode  of  Civil 'Pzootiuie,* but  is  part,  of  the  procedure  in  the  ,or|giaal 
action  authorised  by  section  942  of  the  Ck)de  of  Civil  Procedure,. and 
is  in.sequenee  of  the  judgment  rendered  therein  against  the  appel- 
lant. 

Id.-*€tipulatioit  of  Subetibs — Pabtdbs  to  Action. — Under  the  provi- 
sions of  the  code,  the  sureties  upon'tiie  appeal  bond -stipulate  that 
•upon  the  alBrmance  of  the  judgment  appealed  from,  if  the  ^pel- 
laat  does  not  pay  the  same  within  thirty  days  after  the  filing  of 
the  remiitiiwr,  judgment  may  be  entered  against  them  for  the 
amount  of  said  judgment,  with  the  interest  tiien  due  thereon;  and 
they  thereby  make  themselves  parties  to  'the  original  action,  and 
^e  prooeedii^  against  them  «re  taken  therein. 

la-^^PiBMATUBB  JuDQiisiiT-^BnrECT  OF  Bjevibsal.— ^The  reveml  of  a 
.prenutture  judgaMot  entered  against  the  sureties  less  than  thirty 
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days  {i/tv  tbe  &liag  of  the  renUititur  aiBrjuing  the  judgment  leaves 
tlie  parties  in  the  same  position  held  hj  them  before  it  was  ren- 
dered. It  does  not  affect  or  impair  the  obligation  of  the  sureties 
up<»i  their  undertaking,  ^ieh  is  the  same  as  if  no  judgment  had 
beiui  re^^^ed  agja^ist  them;  and  the  jplaimtiff  is  still  entitled  to 
enforoe  jth^t  /obligation  bj  a  prop^  motion  for  judgment  against 
them. 
Id. — Presumption — ^Request  of  Appellants  for  Vacation  of  Judo- 
laarT.— Upon  appeal  from  a  judgment  {^operly  entered  against  the 
sureties,  it  will  be  presumed,  if  necessary,  tliat  the  former  prema- 
ture ji^gmen^b  reversed  upon  appeal  was  vacated  at  the  request  of 
the  appellants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fisher  Ames^  for  Appellaivte. 

Oln^  &  Ohiey,  for  Kespondent. 

HARRISON,  J. — ^The  respondent  recovered  a  money 
judgixient  against  the  Gray  Brothers  Artificial  Stone  Paving 
Company,  from  which  the  defendant  therein  appealed  to  the 
supr^ne  court,  and  the  appellants  herein,  as  sureties  for  said 
appellant,  executed  an  undertaking  on  appeal  sufficient  in 
form  and  amount  to  stay  the  enforcement  of  the  judgment. 
The  judgment  appealed  from  was  affirmed,  and  a  remittitur 
from  this  court  was  filed  in  the  superior  court  June  7, 1897. 
Upon  the  same  day,  that  court,  upon  motion  of  the  plaintiff, 
entered  judgment  against  the  sureties  upon  their  undertak- 
ing. From  this  judgm^it  the  sureties  appealed,  and,  upon 
the  confession  of  the  respondent  therein  that  the  judgment 
appealed  from  was  pr^naturely  entered,  this  court  reversed 
the  judgExient  and  remanded  the  cause.  Thereafter  the  su- 
perior court,  upon  Ihe  motion  of  the  plaintiff,  ordered  judg- 
ment to  be  entered  against  the  appellants  herein — tiie  sureties 
on  the  original  appeal — and  from  the  judgment  thus  entered 
they  have  appeaied- 

The  entry  of  judgment  against  the  sureties  upon  an  appeal 
bond  is  not  a  special  proceeding  within  the  definition  of  sec- 
tion 23  of  the  Code  of  Civil  Procedure,  but  is  a  part  of  the 
procedure  in  the  original  action  authorized  by  section  942  of 
the  Code  of  Civil  Procedure,  and  is  in  sequence  of  the  judg- 
ment rendered  therein  against  appellant.     Under  the  pro- 
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vision  of  this  section  the  sureties  stipulate  that  upon  the 
afBrmanoe  of  the  judgment  appealed  from,  if  the  appellant 
does  not  pay  the  same  ''within  thirty  days  after  the  filing  of 
the  remittitur/'  judgment  may  be  entered  against  them  for 
the  amount  of  said  judgment,  with  the  interest  that  may  then 
be  due  thereon.  They  thus  make  themselves  parties  to  the 
original  action  and  the  proceedings  against  them  are  all 
taken  in  that  action. 

By  the  terms  of  their  undertaking  the  appellants  herein  did 
not  become  liable  to  the  plaintiff  until  the  expiration  of  thirty 
days  after  the  remittitur  upon  the  affirmance  of  the  judgment 
had  been  filed  in  the  superior  court.  That  court  was  not 
authorized,  therefore,  to  render  judgment  against  them  upon 
the  same  day  that  the  remittitur  was  filed,  and  the  judgment 
thus  entered  was  properly  reversed.  The  reversal  of  that  judg- 
ment had  the  effect  to  annul  the  action  of  the  superior  oourt 
and  to  leave  the  parties  in  the  same  position  that  they  held 
before  it  was  rendered.  Such  reversal  did  not  affect  the  obliga- 
tion of  the  sureties  upon  their  undertaking,  but  their  liability 
thereon  was  the  same  as  if  no  judgment  had  been  rendered 
against  them.  The  plaintiff  was  still  entitled  to  enforce  this 
liability,  and  the  court  was  authorized  to  render  judgment 
therefor  against  them. 

The  judgment  appealed  from  is  regular  in  form^  and  upon 
its  face  purports  to  have  been  rendered  upon  the  liability  in- 
curred by  the  appellants  upon  their  undertaking  in  the  for- 
mer appeal.  Instead  of  being  impaired  by  the  rendition  of 
the  former  judgment,  it  would,  if  necessary,  be  presumed 
that  the  former  judgment  was  vacated  at  the  request  of  the 
appellants.  (Paige  v.  Roeding,  96  Cal.  888;  Von  Schmidt  v. 
Von  Schmidt,  104  Cal.  547.) 

The  judgment  is  affirmed. 

Garoutte^  J.^  and  Van  Dyke,  J.^  concurred. 


Feb.  1900.]  Dukes  v.  Kellogg.  563 


[S.  F.  No.  1212.    Department  One.— February  15,  1900.] 

H.  C.  DUKES,  Appellant,  v.  MARY  EMMA  KELLOGG  et 
fij.,  Respondents. 

Pabtnbbshif— AonoN  at  Law  bt  Pabtner— Pixaoino— AooounnNo 
AND  Settlement. — ^A  partner  cannot  sue  his  copartners  in  an  action 
at  law,  unless  an  accounting  and  settlement  of  the  partnership  ac- 
counts is  alleged  in  the  complaint. 

Id. — AonoN  roB  Agbeed  Salabt — Insttthcisnt  Ck>MFLAiNT. — ^A  com- 
plaint in  an  action  by  a  partner  against  his  copartners  to  recover 
the  amount  of  an  agreed  salary,  payable  out  of  moneys  received  by 
the  partnership  in  the  prosecution  of  its  business,  which  merely  al- 
leges an  unpaid  balance  of  salary,  and  that  the  other  copartners 
collected  moneys  largely  in  excess  thereof,  but  which  does  not  al- 
lege an  accounting  and  settlement  of  the  partnership,  nor  sue  there- 
for, does  not  state  a  cause  of  action. 

Id. — ^Tbvsteeship  fob  Plaintiff — ^Indebtedness  of  Pabtnebbhip — 
BiOHTS  OF  Cbeditobs. — It  not  appearing  in  the  complaint  what  was 
the  condition  of  the  indebtedness  of  the  partnership,  it  cannot  be 
claimed  that  the  copartners  were  trustees  for  the  plaintiff  of  a 
specific  fund.  Outside  creditors  of  the  partnership  are  entitled, 
upon  an  accounting,  to  be  paid  in  preference  to  the  plaintiff;  and 
an  accounting  is  necessary  to  settle  the  claims  of  the  creditors  of 
the  partnership,  and  the  rights  of  the  individual  partners  as  be- 
tween themselves. 

Id. — ^Amendment  op  Complaint — Repeated  Oppobtunities — Discretion 
OF  GoiTBT. — ^The  allowance  of  amended  pleadings  is  largely  in  the 
discretion  of  the  court;  and  where  the  plaintiff  had  been  allowed 
three  opportunities  to  amend  his  complaint,  and  had  failed  to  make 
it  sufficient,  and  a  further  proposed  amended  complaint  was  not 
tendered  by  him  to  the  court  for  its  inspection,  it  is  not  an  abuse 
of  the  discretion  of  the  court,  nor  erroneous,  to  refuse  to  permit 
any  further  amendment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wells  Whitmore,  for  Appellant. 

Naphtaly,  Freidenrich  &  Ackennan,  Joseph  0.  Meyeretein, 
and  L.  E.  Phillips,  for  Respondents. 

GAROUTTE,  J. — The  question  presented  by  this  appeal 
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arises  upon  the  sufficiency  of  the  complaint.  Plaintiff  alleges, 
among  other  matters^  that  he  and  defendants  Babcock  and 
Calvin  W.  Kellogg  (now  deceased)  formed  a  partnership 
under  the  fimi  name  of  the  "Oakland  Instituto*'  for  the  treat- 
ment and  cure  of  the  alcohol^  opium,  morphine,  and  tobacco 
habits ;  that  it  was  agreed  that  the  plaintiff  should  hold  the 
position  of  medical  director  of  the  partnership  at  a  monthly 
salary  of  one  hundred  and  fifty  dollars,  payable  from  the 
moneys  received  from  patients  and  patrons  of  Uie  partner- 
ship; that  under  this  agreement  there  became  due  plaintiff 
two  thousand  four  hundred  dollars ;  that  a  sum  greatly  in  ex- 
cess of  the  aforesaid  amount  was  paid  by  the  patrons  and 
patients  to  the  partnership;  that  said  Babcock  and  Kellogg 
"received  and  retained  and  used  said  moneys,  and  ever  since 
have  unlawfully  and  wrongfully  detained  the  same  from 
plaintiff,  and  ever  since  have  refused  and  neglected  to  pay  to 
plaintiff  the  amount  due  him  under  the  terms  of  said  agree- 
ment.'' A  special  and  general  demurrer  was  sustained  to  this 
complaint.  We  pass  to  an  inspection  of  the  pleadings  in  view 
of  that  demurrer. 

No  accounting  and  settlement  of  the  partnership  accounts  i^ 
alleged,  and  under  such  circumstances  one  partner  may  not 
sue  his  copartners  in  an  action  at  law.  (Ross  v.  Cornell,  45 
Gal.  133.)  Under  the  allegations  of  the  complaint,  we  see 
nothing  here  but  a  plain,  simple,  ordinary  partnership  be- 
tween these  three  parties.  It  does  not  appear  from  the  plead- 
ing but  that  there  were  many  outstanding  debts  against  the 
partnership.  Indeed,  the  partnership  may  have  been  totally 
insolvent.  Outside  creditors  are  entitled  to  be  paid  before 
plaintiff,  and  an  accounting  is  the  only  procedure  by  which 
an  adjudication  upon  all  these  matters  may  be  procured.  The 
facts,  stated  broadly,  are  that  Babcock  and  Kellogg,  converted 
to  their  own  use  certain  moneys  of  the  partnership,  and  that 
these  moneys,  ot  tiieir  equivalent,  plaintiff  seeks  to  recover 
from  his  partners  to  be  applied  upon  his  salary.  But  per- 
chance plaintiff  at  all  these  times  was  indebted  to  the  part- 
nership. Perchance  defendants  at  all  these  times  were  large 
creditors  of  the  partnership.  These  things  all  go  to  show 
that  only  by  an  accounting  may  these  matters  be  apportioned 
and  adjudicated  upon.  In  view  of  what  has  been  said,  and 
in  view  of  the  facts  as  we  have  stated  them,  we  see  nothing 
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in  the  claim  that  defendants  were  tru8t€f»  of  a  fippeeifio  fund, 
which  condition  had  the  effect  of  eUminating  all  question  of 
partnership  from  the  case. 

The  power  of  the  court  in  allowing  parties  to  an  action  to 
file  amended  pleadings  is  largely  a  matter  of  discretion.  Here 
plaintiff  had  three  opportunities  to  make  a  good  complaint 
and  failed.  Three  failures  to  make  a  good  complaint  fairly 
indicate  that  a  fourth  attempt  would  also  be  unavailing.  The 
proposed  amendment,  or  proposed  amended  pleading,  was 
not  tendered  to  the  court  for  inspection,  and  we  see  nothing 
erroneous  in  the  action  of  the  court  in  refusing  to  allow  fur- 
ther amendments.  The  failure  to  make  a  good  pleading 
probably  arises  in  a  lack  of  facts  rather  than  in  the  fault  of 
the  pleader. 

For  the  foregoing  reasons  the  judgment  is  affirmed. 

Van  Dyke,  J.,  and  Harrison,  J.,  eoncurred. 


[L.  A.  No.  507.    Department  OiM.-*Febniary  15,  1000.] 

WESLEY  PERRY,  Appellant,  v.  OTAY  IRRIGATION 
DISTRICT  et  al..  Respondents. 

IBRIGATION  District— Public  CkmFOBATion — Oticebs.— An  irrigation 
diitriet  is  a  public  corporation,  and  its  officers  arc  public  officers. 

Id. — ^Absebsmentb  Gollectbo-^aiabt  and  Expbnbes  of  Collbctob— 
Sroff. — ^Assessments  collected  by  the  collector  of  an  irrigation 
district  constitute  a  public  iund,  and  not  private  property;  and 
the  collector  cannot  offset  against  such  fund  his  claim  for  salary, 
commissions,  and  expenses  paid  out  in  litigation,  but  his  claim 
therefor  can  only  be  paid  out  of  the  treasury  after  allowance  by 
the  board,  and  upon  a  warrant  properly  drawn  therefor. 

Id. — ^Illbqal  OoLLEGTKms.— ^The  fact  that  the  moneys  received  by  the 
collector  for  assessments  were  illegally  collected  cannot  affect  the 
duty  of  the  collector  to  pay  them  over  into  the  treasury  of  the  dis- 
trict. If  they  were  paid  without  protest,  they  cannot  be  recov- 
ered back;  but,  whether  so  or  not,  all  moneys  collected  by  the  col- 
lector in  his  official  capacity  for  and  on  behalf  of  the  irrigation 
district  belong  to  the  district. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    J.  W.  Hughes,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

C.  H.  Rippy,  and  Withington  &  Garter,  for  Appellant. 

D.  L.  Murdock,  for  Respondents. 

VAN  DYKE,  J.— The  plaintiflf  was  collector  of  the  Otay 
Irrigation  District,  San  Diego  county,  from  November  7, 
1892,  to  March  5,  1895.  Defendant  Isaac  Smith  was 
elected  and  qualified  as  his  successor  in  office  March  5, 1895, 
and  said  Smith  thereupon  made  demand  on  the  plaintiff  that 
he  turn  over  the  money  in  his  hands  belonging  to  the  district, 
which  the  plaintiff  refused  to  do;  afterward,  Smith  resigned 
as  collector  and  was  appointed  treasurer  of  the  district.  There 
seems  to  have  been  some  informality  in  the  approval  of 
Smith's  bond  as  treasurer,  and  he  was  reappointed  June  4, 
1895,  and  thereupon  gave  bond  and  duly  qualified  as  treas- 
urer. Smith  again  demanded  of  the  plaintiff  that  he  turn 
over  the  money  in  his  hands  belonging  to  the  district,  which 
was  again  refused.  It  is  alleged  in  the  plaintiff's  complaint 
that  such  refusals  were  upon  the  advice  of  his  counsel,  and 
adds:  "Thereupon,  and  on  April  27,  1895,  the  board  of 
directors  of  said  district,  by  resolution  duly  passed  and  en- 
tered of  record  in  the  records  of  said  district,  declared  that 
the  plaintiff  must  be  regarded  as  a  person  to  be  proceeded 
against  for  embezzlement  of  the  funds  of  said  district,  and 
appointed  a  committee  to  prosecute  a  criminal  action  against 
the  plaintiff."  Hence  the  plaintiff  brought  this  action,  and 
deposited  with  the  clerk  of  the  court  the  sum  of  five  hundred 
and  eighteen  dollars  and  sixty-one  cents,  the  amount  in  his 
hands  as  collector,  and  demands  that  his  claim  for  salary  and 
fees,  and  expenses  paid  out  in  litigation  in  reference  to  said 
district,  be  offset  against  said  sum,  and  that  he  be  "exonerated 
and  discharged  from  all  liabiUty  in  respect  thereto,  based 
upon  his  custody  thereof  as  collector  as  aforesaid  of  said  dis- 
trict, or  otherwise,  and  for  all  proper  relief."  The  defendants, 
the  irrigation  district  and  Smith,  filed  an  answer  and  cross- 
complaint,  and  none  of  the  numerous  other  defendants  were 
served  or  appeared  in  the  action. 

The  trial  court  found  that  plaintiff  was  the  collector  of  the 
defendant  district  for  the  period  stated,  and  that,  as  such  col- 
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lector^  in  his  official  capacity^  he  collected  and  had  in  his 
hands  at  the  time  of  filing  of  the  complaint  the  sum  of  five 
hundred  and  eighteen  dollars  and  sixty-one  cents  (paid  in  to 
the  derk  of  the  court  at  that  time) ,  belonging  to  the  said  dis- 
trict, and  which  he  had  failed  to  turn  over  to  the  treasurer  of 
said  district. 

Judgment  was  accordingly  awarded  to  the  Otay  Irrigation 
District,  defendant,  for  the  said  sum  in  the  hands  of  the 
clerk,  together  with  costs,  and  directing  said  derk  to  pay 
said  sum  to  the  said  defendant,  Otay  Irrigation  District. 
Plaintiff  appeals  from  the  judgment  upon  the  judgment- 
roll  and  a  bill  of  exceptions. 

The  main  contention  of  the  appellant  is,  that  the  money 
which  the  district  seeks  to  recover  in  the  action  does  not  con- 
stitute public  funds,  for  which  he  would  be  liable  on  his 
bond,  and  that  he  has  a  right  to  set  off  any  sum  due  him  for 
salary  commissions,  or  expenses,  incurred  in  or  about  the 
business  of  the  district.     The  expenses  incurred  consisted 
principally  in  the  payment  of  costs  and  disbursements  in  the 
litigation,  wherein  it  appears  that  the  appellant  was  not  in 
accord  with  the  board  of  directors  of  the  district,  and  such 
proceeding9  were  conducted  and  prosecuted  by  the  appel- 
lant without  the  consent,  and  against  the  wish,  of  said  board. 
From  the  provisions  of  the  act  to  provide  for  the  organi- 
zation and  government  of  irrigation  districts  (Stats.  1887,  p. 
29)  it  is  very  clear  that  the  officers  of  such  districts  are  public 
officers,  and  not  private  employees,  and  that  the  duties  of  col- 
lector of  such  district,  under  and  in  pursuance  of  the  law,  are 
public  official   duties.    Section  33  of  said  act  provides  that 
on  the  first  Monday  of  each  month  the  collector  must  settle 
with  the  secretary  of  the  board  for  all  moneys  collected  for 
assessments,  and  pay  the  same  over  to  the  treasurer ;  and  with- 
in six  days  thereafter  he  must  deliver  to  and  file  in  the  office 
of  the  secretary  a  statement,  under  oath,  showing:  "1.  An 
account  of  all  his  transactions  and  receipts  since  his  last  set- 
tlement;  2.  That  all  money  collected  by  him  as  collector 
has  been  paid.    The  collector  shall  also  file  in  the  office  of 
the  secretary,  on  said  first  Monday  in  each  month,  the  re- 
ceipt of  the  treasurer  for  the  money  so  paid." 

By  section  39  the  compensation  of  the  board  of  directors 
i.^  fixed  at  four  dollars  per  day,  and  mileage,  and  it  is  further 
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provided  that  the  board  "sball  fil  (he  compensation  to  be 
paid  to  the  other  officers  named  in  the  act,  to  be  paid  out  of 
the  treasury  of  the  district."  By  section  3©  it  is  provided : 
''No  claim  shaill  be  paid  by  the  tf^asurer  until  allowed  by 
the  board,  and  only  upon  a  wari'ant  signed  by  the  president 
and  countersigned  by  the  secretary." 

In  In  re  Madera  Irr.  Dist,  92  Cal.  321,  27  Am.  St.  Rep. 
106,  it  is  said :  ''That  an  irrigation  district  organized  under 
the  act  in  question  becomes  at  public  corporation  is  evident 
from  an  examination  off  the  mode  6f  its  organization,  the 
purpose  for  which  it  is  organized,  arid  the  powers  conferred 
upon  it.  It  can  be  organized  only  at  the  instance  of  the 
board  of  supervisors  of  the  courity — the  legislative  body  of 
one  of  the  constitutiotial  subdivisions  of  the  state;  its  or- 
ganization can  be  effected  only  upori  the  vote  of  the  quali- 
fied electors  within  its  boundaries;  its  officers  are  chosen 
under  the  sanction  and  with  the  formalities  required  at  all 
public  elections  in  the  state — the  officers  of  such  election  be- 
ing required  to  act  under  the  sanction  of  an  oath,  and  being 
authorized  to  administer  oaths  when  required,  for  the  pur- 
pose of  conducting  the  election;  and  the  officers,  when 
elected,  being  required  to  execute  official  bonds  to  the  state 
of  California,  approved  by  a  judge  of  the  superioi'  court.  The 
district  officers  thus  become  public  officers  of  the  state.''  In 
People  V.  Selnia  Irr.  Dist,  98  Cal.  208,  the  foregoing  case  of 
the  Madera  Irrigation  District  was  cited  with  approval,  and 
the  court  added:  "The  defendant  is  a  public  corpoMion,  or- 
ganized under  a  general  law  of  the  state  enacted  by  the  leg- 
islature for  the  purpose  of  promotirig  the  general  welfare." 
See,  also,  Quint  v.  Hoffman,  103  Cal.  506.)  In  Fallbrook 
Irr,  Dist  v.  Bradley,  164  U.  S.  174,  the  supteme  court  of  the 
United  States  says:  "The  formation  of  one  of  these  irriga- 
tion districts  amounts  to  the  creation  of  a  public  corporation, 
and  their  officers  are  public  officers." 

The  appellant  seems  to  think  that  because  the  money 
collected  was  in  the  nature  of  an  assessment  iristead  of  a  tax, 
that  the  fund  was  in  the  nature  of  private  property  of  the 
district,  against  which  he  had  a  right  of  offset  for  the  claim 
alleged  to  be  due  him.  In  the  Fallbrook  case,  supra,  the 
distinction  between  an  assessment  and  a  tax  is  noted  by  the 
court  as  follows:    "Although  there  is  a  marked  distinction 
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between  ati  flBsessftient  for  a  local  improvement  and  the  levy 
for  a  g»Eier«d  tax,  yet  tlie  former  is  still  the  exercifie  of  the 
same  powar  as  the  latter,  both  having  their  source  in  the 
sovereign  power  of  taxation."  The  money  collected,  whether 
by  assessment  or  tax,  oonstitntes  a  public  fund  and  not  pri- 
vate property.  In  Ifew  OrleanB  v.  Finnerty,  27  La.  Ann. 
681,  21  Am.  Bep.  569,  it  is  said:  "Compensation  takes  place 
between  individuals  when  the  debts  due  by  the  respective 
parties  are  equally  due  and  demandable  and  where  the 
character  of  the  debt  is  the  same."  It  cannot  be  opposed  by  a 
fiduciary  acting  in  the  line  of  his  duty,  the  court  saying: 
"But  nowhere  do  we  find  any  authority  which  sustains  the 
propositions  that  a  public  oflScer  charged  with  the  per- 
formance of  a  specific  duty,  for  a  fixed  compensation  to  be 
paid  in  a  manner  pointed  out  by  law,  has  any  right  to  plead 
in  coihpensation  a  sum  which  is  in  his  hands  simply  because 
he  had  not  done  his  duty  by  depositing  it  with  the  proper 
ofiicer  as  soon  as  he  had  received  it,  against  his  salary,  and 
the  salary  of  other  officers  in  his  department,  and  the  ex- 
penses of  the  office."  To  the  same  effect,  19  Am.  &  Eng. 
Ency.  of  Law,  933,  under  the  head  of  "Public  Officers." 

And  it  is  no  defense  that  the  moneys  from  the  assess- 
ments were  illegally  collected.  In  People  v.  Van  Ness,  79 
Cal.  84, 12  Am.  St.  Rep.  134,  the  commissioner  of  immigra- 
tion, upon  being  required  to  render  to  the  controller  a  de- 
tailed statement  of  the  receipts,  and  to  pay  the  same  into 
the  state  treasury,  refused  to  do  so  on  the  ground  that  the 
money  collected  by  him  was  without  legal  sanction.  In  ref- 
erence to  this  contention  the  court  say:  "  It  is  now  con- 
tended by  Van  Ness  that,  as  this  money  was  collected  by 
him  without  legal  sanction,  he  had  a  right  to  retain  it  as  his 
own,  and  as  he  did  not  retain  it,  but  paid  in  into  the  treas- 
ury, he  should  have  been  credited  with  it  by  the  court  below, 
and  that  the  amount  should  be  deducted  by  this  court  from 
the  amount  of  the  judgment.  We  cannot  give  our  sanction 
to  this  contention.  The  money  having  been  collected  under 
color  of  office,  it  should  have  been  paid  into  the  state  treas- 
ury, and  did  not  belong  in  any  view  to  Van  Ness,  and  he 
had  no  right  to  retain  it." 

If  the  money  collected  was  paid  by  the  parties 
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without  protest^  although  such  assessment  may  have  beea 
illegal;  the  payments  were  voluntary,  and  they  oould  not 
recover  back  the  money  so  paid.  But,  in  any  case,  having 
been  collected  by  the  appellant  in  his  official  capacity  for  and 
on  behalf  of  the  irrigation  district,  as  already  seen,  the  money 
belonged  to  such  district,  and  it  was  his  duty  to  pay  it  over 
according  to  the  provisions  of  the  law  for  the  govenimeiit 
of  such  districts. 
Judgment  affirmed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 


[8.  F.  No.  1669.  In  Bank.— February  16,  1900.] 

THE  PEOPLE  ex  rel.  W.  N.  MOORE,  AppeUant,  ▼.  E.  W. 
KING,  Respondent. 

State  Hospital— Insaiott  Law— Quaufioatidni  or  Mkdioal  Sutbi- 
INTENDENT. — ^Under  the  "insanity  law"  of  March  31,  1897,  eatab- 
lishing  a  state  lunacy  commission  for  state  hospitals,  theretofore 
known  as  state  insane  asylums,  the  qualifications  prescribed  for 
the  medical  superintendent  are  imperative,  and  the  board  of  mana- 
gers of  a  state  hospital  cannot  appoint  a  medical  superintendnit 
for  the  hospital,  who  has  not  had  at  least  three  years'  experience 
in  the  care  and  treatment  of  the  insane. 

Id. — Rights*  of  Fobmeb  Supbbintendsnt. — ^A  new  appointee,  not  pos- 
sessing the  qualifications  prescribed  by  the  law  of  1897,  eannot  oust 
the  f oriner  medical  superintendent  of  the  insane  asylum,  who  hai  the 
requisite  qualifications,  though  his  term  of  office  has  expired*  he 
being  entitled  to  hold  over  as  medical  superintendent  under  the 
act  of  1897  until  a  qualified  successor  takes  his  place. 

Id.— Insanity  Law  Constitutional.— The  insanity  law  is  not  speeial 
legislation,  nor  devoid  of  uniform  operation,  nor  does  it  embrace 
subjects  not  expressed  in  its  title;  but  it  is  in  aU  of  these  respects 
valid  and  constiuti<»aL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County.    Albert  G.  Burnett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  A.  Cooper,  and  W.  F.  Fitzgerald,  Attorney  General, 
for  Appellant. 
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Beverly  L.  Hodghead,  and  B.  B.  Carpenter,  for  Bespond- 
ent. 

McFARLAND,  J. — ^This  action  is  brought  under  section 
803  et  seq.  of  the  Code  of  Civil  Procedure  in  the  name  of  the 
people  on  the  relation  of  W.  N.  Moore,  to  determine  the 
right  to  the  office  of  medical  superintendent  of  the  Mendo- 
cino State  Hospital.  The  court  below  entered  judgment  for 
defendant  Plaintiff  appealed  from  the  judgment,  and  the 
case  is  presented  here  on  the  judgment-roll  and  a  bill  of  ex- 
ceptions. 

By  an  act  of  the  legislature  approved  February  20,  1889 
(Stats.  1889,  p.  25),  the  '"Mendodno  State  Insane  Asylum" 
was  established  at  XJkiah  in  Mendocino  county.  It  was  un- 
der the  general  management  of  a  board  of  directors,  consist- 
ing of  five  persons,  appointed  as  provided  in  the  act;  and  it 
was  provided  that  the  board  "shall  elect  a  medical  superin- 
tendent, whose  term  of  office  shall  be  four  years,  and  until 
his  successor  is  elected  and  qualified,  and  henceforth  the 
directors  shall  elect  the  medical  superintendent  when  it  be- 
comes necessary  by  the  expiration  of  his  term  of  office  or  by 
the  occurance  of  a  vacancy  in  said  office."  On  the  first  day 
of  April,  1893,  the  defendant  King  was  regularly  appointed 
to  said  office  of  medical  superintendent  for  the  term  as  pre- 
scribed in  the  act.  The  qualifications  of  superintendent 
under  that  act  were  that:  'The  medical  superintendent  shall 
be  a  well-educated  and  experienced  physician  and  a  regular 
graduate  in  medicine,  and  shall  have  practiced  at  least  five 
years  from  the  date  of  his  diploma."  Four  years  from  the 
date  of  his  appointment  had  expired  on  Apnl  1,  1897,  but 
he  has  since  held  the  office  upon  the  ground  that  no  succes- 
sor has  been  elected  and  qualified. 

On  March  31,  1897,  an  act  was  passed  by  the  legislature 
entitled,  ''An  act  to  establish  a  state  lunacy  commission," 
etc.,  which  is  called  in  the  first  section  thereof  the  "insanity 
law,"  and  which  by  its  terms  went  into  effect  on  said  March 
31,  1897.  This  act  is  claimed  by  respondent  to  be  a  revi- 
sion of  the  entire  law  upon  the  subject  of  insane  asylums, 
and,  therefore,  a  repeal  of  all  former  laws  upon  that  subject 
It  establishes  certain  institutions  which  are  called  "state  hos- 
pitals" at  the  various  places  where  institutions  called  "in- 
sane asylums"  had  been  formerly  established.  Among 
others,  it  establishes  "Mendocino  State  Hospital,"  near  the 
city  of  XJkiah,  county  of  Mendocino,  hitherto  known  as  the 
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'^Mendoeino  Btato  Insane  Asylum  at  Ukiab."  It  provides 
for  medical  superintendents  of  these  hospitals,  and  as  to  the 
qualifications  of  such  superintendents  its  langQage  is  sb  fol* 
lows :  ''A  medical  superintendent,  who  shall  be  a  well-educat- 
ed physician,  a  graduate  of  an  incorporated  medical  coUege^ 
of  good  moral  character,  and  who  has  bad  not  less  than  three 
years'  experience  in  the  cure  and  treatment  of  the  insane." 
It  provides  that  each  hospital  shall  be  under  the  control  of 
a  board  of  five  persons  to  be  appointed  by  the  governor,  who 
are  called  ''managers  or  trustee";  and  the  managers  for  the 
Mendocino  State  Hospital  having  been  duly  appointed  by 
the  governor,  the  board,  in  September,  1897,  r^;ularly  ap- 
pointed the  appellant,  W.  N.  Moore,  medical  superintend- 
ent of  said  hospital.  He  qualified  by  duly  taking  the  official 
oath,  and  demanded  possession  of  the  office  of  the  respondent 
King,  who  refused  to  deliver  the  same ;  and  this  action  was 
then  commenced.  The  court  found  that  the  appellant  was 
not  qualified  for  said  office  because  he  ''had  not,  nor  had  be 
at  the  time  of  the  commencement  of  this  action,  had  three 
years'  experience,  and  has  not  had  three  years'  experience  in 
the  care  and  treatment  of  the  insane."  This  finding  is  sup- 
ported by  the  evidence,  and  under  the  said  statute  of  1897 
makes  the  appellant  disqualified  to  hold  said  office.  The 
only  evidence  upon  this  point  consists  of  the  testimony  of  the 
appellant  himself.  This  testimony  merely  shows  that  for 
about  a  dozen  years  he  had  been  a  physician  in  genei^ 
practice;  that  in  the  course  of  his  practice  he  had  been  called 
upon  to  prescribe  for  a  number  of  persons  suffering  under 
different  kinds  of  mental  disease,  some  of  whom  he  says  were 
insane ;  that  he  did  not  claim  to  be  a  specialist  or  expert  in 
the  ti^eatment  of  mental  diseases  and  that  he  knew  no  reason 
why  persons  suffering  under  such  diseases  should  come  to 
him  rather  than  to  any  other  general  practitioner.  Upon 
ctosehexamination  he  said:  "I  have  no  ii^titution  for  the 
treatment  of  the  insane  myself,  and  have  never  been  con- 
nected with  any  institution  for  the  care  or  treatment  of  the 
insane.  I  had  parties  under  my  care  just  the  same  as  other 
patients.  I  would  visit  them  whenever  I  was  called  to  do  so, 
or  whenever  I  thought  professional  calls  were  necesBary.  I 
attended  them  the  same  as  I  did  persons  suffering  from  other 
diseases.  That  is  the  extent  of  the  care  I  have  given  those 
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peisons.  I  mem  by  'hygi^c  treatment/  the  application  of 
remedies  suitable  to  the  trouble.  I  don't  know  that  my  prac- 
tice  ha9  been  different  from  that  of  other  general  practi- 
tioners." 

Jn  view  of  the  facts  thus  established^  to  hold  that  the  re- 
l£^r  has  the  statutory  qualifications  for  the  office  of  medical 
superintendent  would  be  to  wholly  ignore  the  language  of  the 
insanity  law.  This  langua^  is  made  more  ^npbatic  and 
pointed  by  the  fact  that  it  creates  a  new  qualification,  and  one 
additional  to  those  prescribed  by  all  former  statutes  for  med- 
ical superintendents  of  insane  asylums.  Thje  former  qualificar 
tlons  were  simply  that  the  superintendent  should  be  "sl  well- 
educated  and  experienced  physician  and  a  regular  graduate 
of  medicine,  and  shall  have  practiced  at  least  five  years  from 
the  date  of  his  diploma" ;  and  by  no  admissible  construction 
can  it  be  held  that  the  legislature  did  not  intend  to  add  an- 
other and  special  qualification  when  it  further  provided  that 
he  must  have  had  "not  less  than  three  years'  experience  in  the 
care  and  treatment  of  the  insane."  This  latter  provision  can- 
not be  "explained  away."  If  it  could  be  construed  to  mean 
nothing  more  than  former  provisions  on  the  subject,  there 
would  be  no  reason  for  its  enactment,  and  it  would  have  to 
be  held  that  the  legislature  did  an  idle  and  meaningless  thing. 
It  is  not  necessary  to  determine  whether  or  not  the  appointee 
must  have  been  employed  for  three  years  in  some  asylum  or 
institution,  either  public  or  private,  used  exclusively  for  the 
confinement  and  treatment  of  insane  persons — although  the 
use  of  the  word  "care"  as  well  as  treatment  of  the  insane  very 
strongly  suggests  that  conclusion ;  but  the  qualification  cer- 
tainly does  not  include  a  mere  general  practitioner,  like  the 
relator,  who,  in  the  course  of  his  practice,  occasionally  meets 
and  prescribes  for  a  person  afflicted  with  some  mental  disease, 
and  who  is  not  and  does  not  pretend  to  be  a  specialist  in  in- 
sanity oases,  and  who  has  not  made  the  care  and  treatment 
of  the  insane  a  special  study,  nor  followed  it,  for  any  length 
of  time  whatever,  as  a  special  vocation.  The  policy  of  the 
provision  under  <;onsideration  is  entirely  a  matter  for  legis- 
lative determination. 

As  the  respondent  was  entitled  to  hold  the  office  until  a 
qualified  successor  should  be  legally  elected  to  take  his  place. 
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there  was  no  ground  for  a  judgment  that  he  "wrongfully 
usurps,  holds,  occupies/'  etc.,  the  said  office;  therefore  there 
is  no  error  in  any  part  of  the  judgment  rendered  hy  the  court 
below. 

Respondent  contends  that  the  managers  of  the  hospital 
had  no  power  to  legally  elect  the  appellant,  even  if  he  had 
been  qualified  to  hold  the  office.  The  insanity  law  nowhere 
expressly  provides  that  the  managers  may  appoint  a  suc- 
cessor to  a  medical  superintendent  after  his  term  of  four 
years  has  expired,  and,  indeed,  it  does  not  provide  for  any 
term  of  office  of  the  superintendent  whatever;  it  merely  pro- 
vides that  they  may  appoint  a  medical  superintendent,  and 
certain  other  named  officers,  "as  often  as  vacancies  occur 
therein."  Respondent  contends  that  the  insanity  law  was 
intended  to  be  and  is  a  revision  of  the  whole  subject  of  the 
management  of  the  insane,  and  that  it  therefore  takes  the 
place  of  all  former  laws  upon  the  subject  and  repeals  all  such 
laws;  that  under  judicial  decisions  a  vacancy  in  an  office  does 
not  occur  when  there  is  a  person  in  the  office  presently  en- 
titled to  hold  the  same,  and  occurs  only  when  by  death,  or 
resignation,  or  removal,  etc.,  the  office  is  entirely  unoccupied ; 
and  that,  as  the  managers  are  given  no  power  to  appoint  a 
successor,  there  is  no  vacancy  which  they  are  entitled  to  fill. 
This  contention  has  certainly  great  plausibility,  for  the  in- 
sanity law  with  respect  to  this  matter  is  certainly  very  loose 
and  indefinite ;  but  we  are  not  called  upon  in  this  case  to  pass 
upon  the  merits  of  the  contention,  and  it  is  to  be  hoped  that 
the  legislature  will  amend  the  law  so  as  to  clear  up  these  diffi- 
culties, and  thus  make  a  judicial  determination  of  the  ques- 
tions thus  raised  unnecessary. 

With  respect  to  the  contention  of  appellant  that  the  in- 
sanity law  is  unconstitutional,  first,  because  it  is  special  legis- 
lation and  does  not  have  a  uniform  operation,  and,  second, 
that  it  embraces  subjects  not  expressed  in  its  title,  it  is  suffi- 
cient to  say  that  the  contention  is  not  maintainable  upon 
either  of  the  grounds  specified. 

The  judgment  appealed  from  is  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J.,  Temple,  J.,  and 
Ilenshaw,  J.,  concurred. 


Feb.  1900.J  HiBERNiA  Sav.  etc.  Soc.  v.  Thornton.      575 

[S.  F.  No.  2093.    In  Bank.— Febnuury  16,  1900.] 

HIBERNIA  SAVINGS  AND  LOAN  SOCIETY,  AppeUant, 

V.  R.  S.  THORNTON,  Executor,  etc.,  Respondent. 

AcnoN  UPON  Non— Rbcitai.  or  Mobtoaos  is  Notb— PicAjxQia— Pkdca 
FAonc  Etidencb — NoNSUir.^-^In  an  action  upon  a  note  which  con- 
tains a  recital  that  it  is  secured  by  mortgage,  though  such  recital 
may  not  be  sufficient  ai  a  statement  of  fact  in  a  pleading,  yet  when 
the  note  was  offered  in  evidence,  the  recital  became  j^rima  facie  evi- 
dence of  the  fact  stated,  and  a  nonsuit  was  properly  granted,  upon 
the  ground  that  the  note  was  secured  by  mortgage,  and  that  no 
action  was  brought  to  foreclose  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.   J.  C.  B.  Hebbard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Tobin  &  Tobin,  for  Appellant 

B.  B.  Newman^  for  Respondent 

GAROUTTE,  J. — ^This  is  an  action  brought  upon  a  prom- 
issory note.  Plaintiff  having  introduced  the  note  in  evi- 
dence and  rested,  a  onotion  for  a  nonsuit  was  made  by  de- 
fendant and  granted,  whereupon  plaintiff  appeals. 

The  motion  for  a  nonsuit  was  made  and  granted  upon  the 
ground  that  the  promissory  note  upon  which  the  action  was 
brought  was  secured  by  a  mortgage,  and  that  no  action  was 
brought  to  foreclose  the  mortgage.  It  is  now  insisted  by 
plaintiff  that  there  is  no  evidence  in  the  record  showing  the 
note  to  have  been  secured  by  a  mortgage.  The  note  was 
introduced  in  evidence,  and  among  other  matters  it  recited: 
''And  if  default  be  made  in  the  payment  of  the  principal 
sum,  as  above  provided,  it  shall  bear  interest  thereafter  until 
paid  at  the  rate  of  two  per  cent  per  month.  This  note  se- 
cured by  a  mortgage  of  even  date  herewith.^'  Upon  ^  pre- 
vious appeal  in  this  case  {Hihemia  Sav.  etc.  Soc.  v.  T^iom- 
ton,  117  Cal.  481)  it  was  held  that  the  complaint  contained 
no  allegation  that  the  promissory  note  was  secured  by  a 
mortgage.    The  complaint  at  that  time  was  the  same  as 
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we  have  in  this  reoord,  and  contained  in  the  body  thereof  a 
copy  of  the  note.  Upon  that  appeal  the  court  said:  "There 
is^  Ja^w^yei,  no  averment  in  the  complaint  that  the  note  was 
secune^  by  a  mort^iage,  and  the  recital  to  ihat  effect  in  the 
note  cannot,  as  matter  of  pleading,  be  treated  as  the  equiva- 
lent of  such  averment.  It  is  only  by  inference  or  argument 
from  this  recital  that  it  can  be  assumed  that  a  mortgage 
was  lever  ^executed,  and  the  rule  is  as  much  in  f<«ce  under 
the  code  as  at  common  law  that  argumentative  pleading  is 
not  permissible." 

Plaintiff  now  rests  this  ai^>eal  upon  the  eooatraction  of 
the  pleading  declared  by  the  foregoing  language.  But  a 
matmal  difference  at  once  presents  itself  between  the  case 
at  bar  and  the  case  presented  upon  the  previous  appeal.  The 
court,  upon  that  appeal,  was  dealing  with  the  pleading  as 
such,  while  upon  this  appeal  it  is  dealing  with  the  evidence 
as  such.  While  the  recital,  "this  note  secured  by  a  mort- 
gage of  even  date  herewith,"  may  not  be  sufficient  as  a 
statement  of  fact,  viewed  from  the  standpoint  of  good  plead- 
ing, still  that  recital  may  be  sufficient  evidence  prima  facie 
to  establish  the  fact  as  matter  of  proof.  In  this  case  the 
plaintiff  offered  the  note  in  evidence,  and  thereafter  it  be- 
came prima  facie  evidence  of  any  facts  recited  therein.  It 
necessarily  follows  that  upon  the  introduction  of  the  note 
in  evidence  it  appeared  to  the  court  from  its  face  that  it 
was  secured  by  a  mortgage.  For  this  reason  the  judgment 
of  nonsuit  was  property  granted. 

Judgment  and  order  affirmed. 

Van  Dyke,  J.,  Harrison,  J.,  McFarland,  J.,  and  Beatty, 
C.  J.,  concurued. 

TEMPLE,  J.,  concurring. — I  concur.  Considering  the 
phrase  "this  note  is  secured  by  mortgage  jo{  even  date  here- 
with" as  a  mere  recital,  it  is  still  prima  facie  evidence  of  the 
fact  stated  as  against  the  payee,  but  X  think  the  phrase  is 
something  more  than  a  mere  recital.  It  is  a  part  of  the 
stipulati<m  in  the  contract.  A  clause  which  substantially 
(diai^gies  the  nature  of  the  obligation,  and  whidi  binds  the 
obligor  to  do  something  different  from  what  he  would  be 
bound  to  do  but  for  such  clause,  must  be  considered  a  p^ 
of  the  contract  as  distinguished  from  a  mere  recital.  If 
this  be  not  so,  it  would  be  difficult  to  state  what  the  differ- 
ence is.  I 
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Without  this  clause  th«  note  would  be  an  absolute  agree- 
ment to  pay  fourteen  hundred  dollars.  Inserting  the  clause 
it  ceases  to  be  an  agreement  to  pay  fourteen  hundred  dol- 
lars, but  is  an  agreement  that  a  certain  special  fund  shall 
suffice  to  pay  it,  and  if  after  that  fund  has  been  so  applied 
there  is  a  deficiency,  the  obligor  will  pay  such  deficiency. 
(Biddel  v.  Brizzolara,  64  Gal.  364;  Brcwn  v.  Willis,  67  Cal. 
235;  Powell  v.  Paiison,  100  Cal.  236;  McKecm  v.  OerTnan- 
American  Bank,  118  Cal.  836;  Woodward  v.  Brown,  119 
Cal.  2SS;  Savings  Bank  v.  Central  Market  Co,,  122  Cfeil.  28.) 

The  contract  sued  upon  when  introduced  as  evidence 
showed  upon  its  face  that  a  personal  action  could  not  be 
brought  upon  it.  It  may  be  said  that  this  position  is  in- 
consistent with  the  views  expressed  upon  the  former  appeal. 
But  the  position  here  taken  was  not  presented  to  the  court 
on  that  appeal  and  was  not  discussed.  I  think  the  court 
in  that  case,  however,  did  not  intend  to  overrule  a  long 
line  of  decisions  which  hold  that  where  an  agreement  is  un- 
ambiguous it  may  be  pleaded  by  setting  it  out  in  haee  verba. 
(Stoddard  v.  Treadwell,  26  Cal.  294;  Love  v.  Sierra  Nevada 
Lake  Water  etc.  Co.,  32  Cal.  694;  91  Am.  Dec.  &02;  Hdlock 
V.  Jaudin,  34  Cal.  167;  Joseph  v.  EoU,  37  Cal.  253;  Mur- 
dock  V.  Brooks,  38  Cal.  596;  Lomhert  v.  Haskell,  80  Cal. 
Ql^\Stow  V.  Schiefferly,  120  Cal.  609.) 

The  matter  is  very  fully  discussed  in  Lambert  v.  Haskell, 
supra.  Speaking  of  the  objection  in  that  case  the  court 
said:  "The  objection  goes,  in  efifect,  to  the  long  existing  and 
well-established  practice  of  pleading  by  setting  forth  in  full 
the  instrument  upon  which  the  action  or  defense  is  founded. 
For  there  can  be  no  difference  between  setting  forth  such 
instrument  in  the  body  of  the  pleading  and  making  it  a 
part  of  the  pleading  by  proper  reference.  In  each  case  the 
copy  is  part  of  the  pleading."  This,  it  is  said,  is  the  better 
mode  of  pleading.  But  this  does  not  obviate  the  necessity 
of  alleging  the  necessary  preliminary  facts,  even  though  they 
are  recited  in  the  written  instrument.  "Whatever  may  be 
the  effect  of  such  recitals  as  evidence,  they  cannot  serve  as 
allegations  of  pleading."  In  that  case  the  necessary  pre- 
liminary allegations  were  made  and  the  undertaking  sued 
upon  was  made  an  exhibit  to  the  complaint  and  by  reference 
incorporated  into  it.  "This  was  a  sufficient  showing*of  the 
CXXVII.  Cal.— ^ 
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terms  of  the  contract,  'and  the  condition  upon  which  their 
liability  was  to  arise.' "  The  contract  sued  upon,  as  con- 
tradistinguished from  mere  recitals  contained  in  it,  was 
part  of  the  pleadings. 

This  is,  I  presume,  what  was  intended  by  the  decision 
referred  to,  and  as  I  have  stated,  the  point  that  the  clause 
was  a  subst'antial  part  of  the  contract  sued  upon  was  not 
suggested.  No  one,  then,  claimed  that  it  was  so.  Had  such 
been  the  contention  I  am  sure  the  result  would  have  been 
different 
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L.  C.  WILLIAMS  et  al..  Appellants,  v,  THOMAS  I.  BER- 

GIN,  Respondent. 

Strbbt  Assessment— Nkw  Assessment — Pleading — Resolution  of 
BoABD  iTfOH  Apfbait— Due  Passage. — ^A  complaint  upon  a  new 
street  aasessment,  which  alleges  that,  upon  appeal  from  the  origi- 
nal assessment,  the  board  of  supervisors  "duly  made  and  passed*' 
a  resolution  setting  the  assessment  aside,  and  directing  the  super* 
intendent  to  issue  a  new  assessment,  warrant,  and  diagram,  suffix 
ciently  states  in  legal  effect,  under  section  456  of  the  Code  of  Civil 
Procedure,  that  everything  necessary  to  be  done  to  give  the  resolu- 
tion validity  has  been  done. 

Id.— Averments  as  to  Retubns — ^Prefebenge  to  Previous  Averments 
OF  Demand. — Where  the  demand  alleged  is  fully  set  forth  in  the 
complaint,  and  accords  with  the  provisions  of  the  statute,  an  aver- 
ment that  the  return  stated  the  nature  and  character  of  the  de- 
mand "as  set  forth  aforesaid''  sufficiently  alleges  a  return  comply- 
ing with  the  requirements  of  the  statute  as  to  such  statement. 

Id. — ^Assessment  to  Unknown  Owners — ^Pabt  Payment  bt  Owners  of 
Half  of  Lot — Statement  in  Return — ^Lien  not  Released. — 
Where  one-half  of  the  assessment  of  a  lot  to  unknown  owners  was 
paid  by  the  owners  of  half  of  the  lot  between  the  making  of  the  de- 
mand and  the  return,  it  is  proper  so  to  state  in  the  return;  but  the 
lien  against  the  lot  is  an  entirety  for  the  whole  and  every  part 
of  the  assessment,  and  such  part  payment  cannot  have  the  effect 
to  release  any  part  of  the  lot  assessed  from  the  lien  for  the  amount 
remaining  unpaid. 

Id. — ^NoncB  of  Award — "CoNsnouous"  Posting — ^Form  of  Averment 
— ^Demurrer. — ^The  objection  that  the  complaint  does  not  allege  that 
the  notice  of  award  was  posted  "conspicuously"  by  the  clerk  goes 


l^eb.  1900.]  Williams  v.  Bergin.  579 

to  the  form  of  the  allegation,  rather  than  its  substance,  and  can  only 
be  reached  by  special  demurrer.  The  allegation  that  such  notice 
was  posted  by  the  clerk  is  sufficient  as  against  a  general  demurrer. 

Id.— Time  of  Commencement  of  Work.— It  is  not  necessary  that  the 
superintendent  of  streets  should  fix  in  the  contract  the  ''day"  upon 
which  the  work  should  oommenee;  but  it  is  sufficient  that  the  time 
be  fixed  as  within  a  specified  number  of  days  from  the  date  of  the 
contract. 

Id. — ^Demand  and  Return  by  Agent — Suffioienot  of  Averments. — 
Averments  in  the  complaint  that  a  certain  person,  as  agent  of 
the  plaintiffs,  on  a  specified  day,  with  and  by  virtue  of  the  war- 
rant, assessment,  and  diagram  entered  upon  the  lot  and  publicly 
demanded  thereon  payment  of  the  amount  of  the  assessment,  and 
returned  the  warrant  to  the  superintendent,  with  a  statement  of 
the  nature  and  character  of  the  demand  indorsed  thereupon  signed 
and  verified  by  him,  sufficiently  state  a  demand  and  return  made 
by  such  person  at  the  instance  of  the  plaintiffs.  It  is  not  necessary 
to  set  forth  the  terms  of  the  agency,  or  to  all^e  specifically  that  the 
plaintiffs  had  authorized  such  person  to  make  the  demand. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  complaint  alleged  that  the  superintendent  of  streets 
fixed  the  time  in  the  contract  for  the  commencement  of  the 
work  "to  be  within  fourteen  days  from  the  date  of  said 
contract."  Further  facts  are  stated  in  the  opinion  of  the 
court. 

J.  C.  Bates,  for  Appellants. 

•T.  I,  Bergin,  for  Respondent 

HARRISON,  J. — Action  upon  a  street  assessment. 

The  respondent  demurred  to  the  complaint  upon  the 
ground  of  ambiguity  and  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action,  and,  his  demurrer  having  been 
sustained,  judgment  of  dismissal  was  entered  in  his  favor. 
Plaintiffs  have  appealed. 

The  complaint  alleges  that  after  the  completion  of  the 
contract  an  assessment  was  made  and  issued  on  the  sixth 
day  of  May,  1892,  and  thereafter  on  the  14th  of  May,  1892, 
the  contractor  appealed  therefrom  to  the  board  of  supervis- 
ors; that  the  board  of  supervisors  fixed  a  time  and  place 
for  hearing  said  appeal,  of  which  notice  was  given  to  all 
persons  interested  therein,  and  that  on  August  5,  1895,  the 
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day  fixed  for  said  hearing,  the  board  duly  made  and  passed 
a  resolution  setting  aside  the  assessment,  and  directing  the 
superintendent  of  streets  to  make  and  issue  a  new  aasess- 
menty  warrant,  and  diagram.  In  oonformity  with  this  order 
the  superintendent  made  the  aaseasment  upon  which  the 
present  action  was  brought. 

Section  11  of  the  street  improvement  act  provides  that 
an  appeal  from  the  assessment  may  be  taken  "within  thirty 
days  after  the  date  of  the  warrant,"  and  it  is  claimed  by 
the  respondent  that  no  appeal  could  be  taken  until  after 
the  issuance  of  the  warrant;  that  the  complaint  is  defective 
in  failing  to  allege  that  a  warrant  had  been  issued  prior  to 
taking  the  appeal,  and  thus  fails  to  show  that  the  board 
of  supervisors  had  any  juritsdiction  to  set  aside  the  assess- 
ment appealed  from,  and,  therefore,  the  assessment  sued  on 
is  without  any  validity.  The  complaint,  however,  alleges 
that  the  board  of  supervisors  "duly  made  and  passed"  the 
resolution  setting  the  assessment  aside  and  directing  the 
superintendent  to  issue  a  new  one,  and  under  the  provisions 
of  section  456  of  the  Code  of  Civil  Procedure,  this  allegation 
"is  a  statement  in  legal  effect  that  everything  necessary  to 
be  done  to  give  the  resolution  validity  has  been  done.'' 
(Pacific  Pav.  Co.  v,  Bolton,  97  Cal.  8.) 

The  complaint  alleges  that  one  C.  B.  Williams,  as  agent 
of  the  plaintiffs  herein,  on  a  certain  day,  with  and  by  virtue 
of  the  warrant,  assessment,  and  diagram,  went  upon  the  lot 
of  land  described  in  the  complaint  and  while  thereon  pub- 
licly demanded  payment  of  the  sum  of  three  hundred  and 
nineteen  dollars  and  fourteen  cents,  the  amount  assessed  to 
said  lot;  that  the  defendants  have  not  paid  the  same  nor  any 
part  thereof,  except  that  one-half  of  the  amount  so  assessed 
against  the  lot,  viz.,  one  hundred  and  fifty-nine  dollars  and 
fifty-seven  cents,  has  been  paid  by  the  owners  of  one-half  of 
the  lot — ^the  defendants  other  than  the  respondent;  that 
thereafter  the  warrant  was  duly  returned  to  the  superintend- 
ent, with  a  return  indorsed  thereon  signed  by  said  Williams, 
verified  by  his  oath,  stating  the  nature  and  character  of  the 
demand  as  set  forth  aforesaid,  and  that  the  amount  assessed 
upon  the  lot  has  been  demanded  as  stated  aforesaid,  and 
that  one  hundred  and  fifty-nine  dollars  and  fifty-seven  cents 
thereof  still  remained  unpaid. 

These  averments  sufficiently  state  a  demand  for  the 
amount  of  the  assessment,  and  the  return  thereof,  and  that 
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the  same  were  made  at  the  instance  of  the  plaintiffs.  Sec- 
tion 10  of  the  street  improvement  act  authorizes  the  demand 
and  return  to  be  made  by  the  oontractor  or  his  assigns^  ^'or 
some  person  in  his  or  their  behalf/'  It  was  not  necessary  to 
set  forth  in  the  complaint  the  terms  of  Williams'  agency,  or 
to  specifically  allege  that  the  plaintiffs  had  authorized  him  to 
make  the  demand.  The  demand  as  alleged  was  in  accord- 
ance with  the  provision  of  the  statute^  and  the  averment  that 
the  return  stated  the  nature  and  character  of  the  demand  ''as 
set  forth  aforesaid"  is  a  sufficient  allegation  of  this  fact.  If 
the  return  when  offered  in  evidence  does  not  comply  with 
the  recpiirements  of  the  statute,  it  will  be  merely  a  case  where 
the  proofs  do  not  come  up  to  the  averments. 

If  a  portion  of  the  amount  assessed  was  paid  between  the 
making  of  the  demand  and  the  return  thereof,  it  was  proper 
to  so  state  in  the  return.  The  payment  of  a  portion  of  the 
assessment  did  not  release  any  part  of  the  lot  assessed  from 
the  lien  for  the  amount  remaining  unpaid.  The  lien  was 
against  the  lot  as  an  entirety  for  the  whole  and  every  part 
of  the  amount  of  the  assessment.  The  assessment  was  to 
"unknown"  owners,  and  the  payment  by  one  of  several  co- 
owners  of  his  proportion  of  the  assessment  had  no  more 
effect  to  release  any  portion  of  the  lot  from  the  lien  than 
would  the  payment  of  such  portion  had  he  been  the  sole 
owner  of  the  lot. 

The  objection  to  the  complaint  that  it  does  not  allege 
that  the  notice  of  award  was  posted  "conspicuously"  by  the 
clerk  goes  to  the  form  of  the  allegation  rather  than  to  the 
fact  necessary  to  be  alleged,  and  should  have  been  presented 
by  special  demurrer.  As  against  a  general  demurrer,  the 
allegation  that  the  notice  was  posted  sufficiently  states  that 
this  step  was  taken  in  tiie  prooeedings.  (California  Improve- 
ment Co.  V.  Reynolds,  123  Cal.  88.) 

It  was  not  necessary  that  tiie  superintendent  of  streets 
should  fix  in  the  contract  the  "day"  upon  which  the  work 
should  commence.  {Rauer  v,  Lowe,  107  CaL  229.) 

The  judgment  is  reversed,  and  the  superior  court  is  di- 
rected to  overrule  the  demurrer  and  allow  the  respondent  to 
answer  the  complaint  within  such  time  as  it  may  deem  ap- 
propriate. 

Garoutte,  J.,  Van  Dyke,  J.,  Temple,  J.,  and  Henshaw, 
J.,  concurred. 
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[Sac.  No.  705.    Department  Two. — ^February  16,  1900.] 

In  the  Matter  of  the  Estate  of  CHARLES  W.  CARPEN- 
TER, Deceased.  ABEL  F.  CARPENTER  et  al.,  Appel- 
lants, V.  C.  K.  BAILEY  et  al.,  Respondents. 

Bnx  or  Exceptions — Settlbment — FnjKO. — A  bill  of  exoeptions  to 
the  ruling  of  a  judge,  if  not  presented  at  the  time  of  the  ruling; 
must  be  presented  and  settled  upon  notice  pursuant  to  the  statute, 
and  must  then  be  filed. 

Id. — Settlement  bt  Ex-Judge — ^Delat  nr  Fhjng. — ^A  bill  of  exceptiona 
settled  by  an  ex-judge,  not  dated,  and  not  filed  until  nine  jears 
after  the  ruling  excepted  to,  is  not  in  time,  and  cannot  be  oonaid* 
ered. 

Id. — Settlement  bt  Succeeding  Judge. — ^A  bill  of  exceptiona  nlatiag 
to  matters  transacted  before  a  former  superior  judge^  and  not  to 
be  used  on  motion  for  a  new  trial,  must  be  settled  by  him  if  living, 
and  willing  to  settle  it,  and  a  succeeding  judge  has  no  authority 
to  settle  the  bill,  if  it  does  not  appear  that  the  formflr  Jndga  WM 
dead,  or  had  refused  to  settle  it. 

Id. — iNSumciENT  Biu^— Absence  or  Exception — Statement  ov  FaiOts 
— Impbopeb  Settlement. — ^A  so-called  bill  of  exceptions,  stating  no 
exception,  and  reciting  facts  and  many  things  not  transpiring  in 
court,  and  not  properly  settled,  cannot  be  noticed.  A  bill  stating 
no  exception  shows  no  reason  for  any  statement  of  facts,  whldi 
should  only  be  inserted  to  explain  exceptiooa  shown  to  haye  been 
taken. 

Id. — Insufficient  Refebencb  to  Documents. — A  biU  of  exoeptioiis 
containing  a  reference  to  certain  papers,  "being  the  papers  set  forth 
and  marked  exhibits  'A'  and  'B'  in  the  foregoing  bill  of  exceptioos 
hereto  attached  and  herewith  filed,"  does  not  sufficiently  refer  to 
exhibits  so  marked  in  a  separate  bill  of  exceptions  not  attadied  sad 
separately  filed. 

Contest  of  Will — ^Arbitration — ^Estoppel  or  Pbofonentb.— The  mat- 
ter of  the  contest  of  a  will  cannot  be  submitted  to  arbitration,  and 
the  proponents  of  the  will  cannot  be  estopped  by  an  award  there- 
under to  insist  upon  the  probate  of  the  will,  especially  where  the 
principal  beneficiary  under  the  will  is  a  minor,  and  the  arbitrator 
is  to  make  his  award  without  evidence,  and  to  determine  from  his 
own  judgment  what  is  a  reasonable^  just,  and  equitable  amount  to 
be  set  over  to  the  contestants  by  the  beneficiaries  under  the  wilL 

Id.— Probate  or  Will— Proceeding  in  Bem — Stipulation  or  Heibs. — 
The  matter  of  the  probate  of  a  will  is  a  proceeding  in  rem,  bind- 
ing on  the  whole  world;  and  a  few  persons  claiming  to  be  heirs  can- 
not by  stipulation  determine  a  controversy  in  reference  to  that 
matter. 
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Id.*-Evi]ienob— iBsus  or  Inbawitt-— Dnwfoar.— The  admisftion  of 
evidence  upon  the  iesne  of  insanity  is  Imxgely  in  the  discretion  of 
the  court*  and  is  not  ground  of  rerenal  if  no  abuse  of  diwaretion 
appears. 

Id.— Bxjsonoir  of  Evidenoe— Rslbtahcb  ahd  Matebialitt  not  Shown 
The  rejection  of  evidence  offered  hj  the  contestants,  which  might 
have  been  material,  if  taken  in  oonneetion  with  other  evidence,  does 
not  appear  to  be  ground  for  reversal,  where  the  evidence  is  not 
brought  up,  and  where  the  offer  was  not  accompanied  by  any  state- 
ment showing  its  relevancy,  or  the  purpose  for  which  it  was  offered. 

Id. — ^Refusal  to  Submit  Ibsxte  ov  Meztaoi — Evidence  not  Shown — 
Ebbob  Pbbsumed  Habmless. — ^It  is  error  to  refuse  to  submit  to  the 
jury  an  issue  as  to  whether  the  will  was  procured  by  menace,  even 
if  there  was  no  evidence  on  that  issue  for  the  contestants;  but,  in 
the  absence  of  such  evidence,  it  would  be  the  duty  of  the  jury  to 
find  thereupon  for  the  proponents  of  the  will,  and  the  error  must 
be  presumed  harmless,  upon  the  appeal  of  the  contestants,  where  the 
record  does  not  show  that  sufficient  evidence  was  introduced  to  sus- 
tain a  finding  in  their  favor  if  made  upon  that  issue. 

Ic — briFUIATlON   that   Ck)NTBBTANTS    INTBODUCED   EVIDENCE — InBUFR- 

CENT  Showing. — ^A  stipulation  in  lieu  of  the  evidence  that  the 
''contestants  introduced  evidence  on  the  issue  of  menace,"  is  in- 
sufficient to  show  that  the  evidence  adduced  would  be  sufficient 
to  sustain  a  finding  in  favor  of  the  contestants.  Parties  relying 
upon  a  stipulation  which  takes  from  the  appellate  court  the  power 
to  determine  an  appeal  upon  the  real  facts  should  see  that  they  are 
sufficient. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  W.  Elliott,  and  A.  H.  Carpenter,  for  Appellants. 

James  A.  Louttit,  P.  H.  Smith,  and  W.  W.  Middlecoff, 
for  Respondents. 

TEMPLE,  J. — ^This  is  a  contest  in  regard  to  the  will  of  C. 
W.  Carpenter,  deceased,  and  is  the  third  appeal  taken  to  this 
court  in  the  proceeding.  (In  re  Carpenter,  79  Cal.  382;  94 
Cal.  406.)  The  former  appeals  were  each  taken  from  judg- 
ments in  favor  of  the  contestants,  and  upon  one  trial  the 
jury  failed  to  agree.  The  judgment  from  which  this  appeal 
was  taken  was  for  the  proponents. 
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It  will  not  be  wnaomy  to  ooiifflder  appellanteT  poinlB 
seriatim,  or  in  fact  to  notice  some  of  them  in  any  way.  A 
few  suggestions  will  dispose  of  many  of  them  without  jpedal 
discussion. 

The  transcript  contains  three  bills  of  exceptions^  or  docu- 
ments so  entitled.  The  Sat  k  certified  to  and  settled  by  Hon. 
J.  G.  Swinnerton,  judge  of  the  superior  court,  and  was  filed 
May  17^  1899.  It  certifies  to  an  exception  as  having  been 
taken  to  a  ruling  made  on  the  twenty-fifth  day  of  AprQ, 
1890,  more  than  nine  years  prior  to  the  filing  of  the  bill  of 
exceptions.  Judge  Swinneirt<»i  had  ceased  to  be  the  judge 
of  the  court  many  years  before  the  filing.  There  is  no  date 
to  the  judge's  certificate  or  to  the  bill,  unless  the  filing  be 
taken  as  its  date. 

Respondents  assert  that  they  had  no  knowledge  of  die  ex- 
istence of  this  bill  of  exceptions  until  it  was  filed,  but  this 
cannot  be  so.  No  judge  is  authoriied  to  settle  or  certify  to  a 
bill  of  exceptions  without  the  presence  of,  or  notice  to,  the 
opposite  party.  It  is  not  permissible  to  think,  therefore,  that 
it  was  a  secret  or  ex  parte  proceeding.  It  is  evidently  a  bill 
containing  an  exception  such  as  is  provided  for  in  section 
649  of  the  Code  of  Civil  Procedure.  A  bill  of  exceptions 
under  that  section  must  be  presented  to  the  judge  and  settled 
at  the  time  the  ruling  is  made,  and  in  the  presence  of  the 
adverse  party,  and  cannot  properly  be  presented  to  the  judge 
or  settled  at  any  other  time.  This  is  rendered  plain  by  the 
provisions  of  section  661,  which  provides  for  bills  of  exoep- 
tions  to  rulings  made  after  judgment  Exceptions  to  such 
rulings  may  be  presented  to  the  judge  and  setlled  at  the  time 
the  ruling  is  made,  or,  as  provided  in  section  649,  within  a 
short  period  afterward,  upon  notice.  No  notice  is  required  if 
the  bill  is  presented  at  the  time  the  ruling  was  made,  be- 
cause it  is  presumed  that  the  adverse  party  is  then  present; 
but  if  not  so  presented,  then  and  there,  the  judge  is  not  au- 
thorized to  settle  it  save  on  notice.  But  whether  settled 
under  section  649,  or  section  650,  it  was  not  in  time.  If 
settled  when  the  ruling  was  made,  it  should  then  have  been 
filed  as  the  statute  directs.  The  filing  would  then  show 
that  the  bill  was  properly  settled  so  far  as  time  is  concerned. 

The  second  so-called  bill  of  exceptions  was  settled  and  cer- 
tified by  Judge  Jones.  So  far  as  it  refers  to  proceedings  in 
court,  it  relates  to  matters  transacted  before  and  by  Judge 
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Smith,  the  predecessor  of  Judge  Jones.  The  aoK^tlM  UU 
recites  many  things  whidi  did  not  tranqxiie  in  eourt,  eon- 
ceming  which,  so  far  as  appears,  no  showing  was  made  in 
court.  Further,  the  bill  states  no  exemption  whaterrer,  and 
therefore  there  was  no  reason  for  the  statement  of  any  facts. 
Statements  of  facts  in  a  bill  of  exceptioiis  are  nuide  only  to 
explain  the  exceptions  which  it  shows  were  taken.  If  it  were 
in  other  respects  a  proper  bill  of  exoepticms,  the  anthority  of 
Judge  Jones  to  settle  and  certify  it  is  not  apparent  It  is  not 
a  bill  of  exceptions  or  statement  to  be  used  <m  a  motion 
for  a  new  trial,  and  it  does  not  appear  that  Judge  Smith  is 
dead  or  has  refused  to  settle  it.    It  cannot  be  noticed. 

The  third  bill  of  exceptions  relates  to  the  trial  before 
Judge  Jones,  which  resulted  in  the  judgment  from  which 
this  appeal  is  taken.  Among  other  matters  it  reeites  that 
on  the  trial  the  contestants  offered  in  evidence  two  papers, 
''being  the  papers  set  forth  and  marked  exhibits  'A'  and 
'B'  in  the  foregoing  bill  of  exceptions  hereto  attached  and 
herewith  filed,"  etc.  It  is  contended  that  this  reference  is  to 
two  exhibits  contained  in  the  so-called  second  bill  of  excep- 
tions, which  purport  to  be  an  agreement  to  arbitrate  certain 
matters  in  controversy  and  an  award  made  by  the  arbitrator 
named  in  the  agreement.  The  transcript  does  not  show  that 
the  second  bill  of  exceptions  was  attached  to  the  third,  but 
the  contrary,  as  they  have  separate  filings.  Contestants  pro- 
posed to  show  that  the  award  has  never  been  performed  by 
the  proponents,  and  that  they  were  estopped  thereby  to  in- 
sist upon  the  probate  of  the  will. 

The  reference  to  the  documents  is  not  sufficient  to  war- 
rant our  considering  them,  but,  if  it  were,  it  is  quite  plain 
that  the  matter  of  the  contest  cannot  be  submitted  to  arbi- 
tration. The  matter  of  the  probate  of  a  will  is  a  proceed- 
ing in  rem  binding  on  the  whole  world.  A  few  individuals 
claiming  to  be  the  heirs  cannot,  by  stipulation,  determine 
such  controversy.  There  are  many  other  reasons  why  this 
submission  cannot  be  sustained.  The  principal  beneficiary 
under  the  will,  being  a  minor,  was  not  bound  by  it  The 
terms  of  the  agreement  itself  are  contradictory  and  absurd. 
Frank  T.  Baldwin  is  to  arbitrate  the  matter,  and  to  get  his 
information  as  he  pleases,  neither  party  having  a  right  to 
submit  any  evidence  to  him.  He  is  to  determine  "what, 
under  all  the  circumstances  of  the  case,  is  a  reasonable 
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just,  and  equitable  amount  or  portion  of  said  estate  to  be  set 
over  to  said  contestante  in  full  for  all  claims  of  each  and 
every  of  them."  He  must  fix  the  amount  in  money  they  are 
to  receive,  and  ascertain  the  value  of  the  land  so  the  pro- 
ponents can  pay  in  money  or  land,  and  the  proponents  have 
five  days  after  the  award  to  determine  whether  they  will  pay 
in  money  or  land. 

To  determine  what  would  be  just,  reasonable,  and  equit- 
able the  referee  must  pass  upon  the  validity  of  the  will.  If 
valid,  it  would  be  unjust  and  grossly  inequitable  to  give  the 
contestants  anything.  If  the  will  was  found  to  be  invalid, 
the  contestants— if  they  were  the  heirs,  and  the  only  heirs 
of  Carpenter — should  have  had  all  of  it,  and  in  such  case  it 
was  absurd  to  provide  that  the  proponents  should  pay  them 
for  their  claim  out  of  their  own  property.  The  agreement 
seems  to  have  been  made  upon  the  basis  that  the  will  was 
valid,  but  the  beneficiaries  under  it  should  pay  the  claim- 
ants something  to  induce  them  to  abandon  the  contest. 

Many  exceptions  were  taken  at  the  trial  to  the  rulings  of 
the  court  as  to  the  admission  of  testimony  offered  by  pro- 
ponents upon  the  issue  of  insanity.  To  discuss  these  ex- 
ceptions separately  would  serve  no  useful  purpose.  Much 
is  left  to  the  discretion  of  the  trial  court  upon  such  mat- 
ters, and  we  cannot  say  that  this  discretion  was  abused.  One 
of  these  rulings — and  the  most  questionable  one — had  ref- 
erence to  a  promissory  note  which  C.  K.  Bailey,  testifying  for 
contestants,  stated  Carpenter  executed  and  delivered  to  him 
just  twenty-five  days  before  he  died.  After  such  statement 
contestants  asked:  "Was  there  any  consideration  whatever 
for  that  note?"  This  was  objected  to  as  immaterial  and  ir- 
relevant, and  the  objection  was  sustained.  It  is  quite  easy 
to  see  how  the  answer  to  this  question  may  have  had,  in  con- 
nection with  other  testimony,  a  material  bearing  upon  the 
power  or  influence  which  Bailey  had  over  Carpenter.  But 
the  evidence  is  not  brought  up,  and  counsel  did  not,  in  con- 
nection with  the  offered  testimony,  make  any  statement 
showing  its  relevancy  or  the  purpose  for  which  it  was  of- 
fered. I  do  not  think  the  case  should  be  reversed  upon  such 
a  showing. 

The  contestants  asked  the  court  to  submit  to  the  jury  an 
issue  as  to  whether  the  will  was  procured  to  be  executed 
through  menace  on  the  part  of  C.  K.  Bailey  to  the  testator, 
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and  the  court  denied  the  request.  I  think  this  was  erroneous, 
even  if  there  was  no  evidence  upon  the  subject.  In  such  case 
the  jury  would,  of  course,  find  against  the  party  which  had 
the  laboring  oar,  which  in  this  case  was  with  the  contestants. 
But  whether  such  refusal  is  ground  for  reversal  is  another 
question.  The  earlier  cases  seem  to  require  a  finding  upon 
all  issues  made  by  the  pleadings,  but  later  it  has  been  held,  as 
in  Himmelman  v.  Henry,  84  Oal.  104,  "a  failure  to  find  upon 
some  issue,  a  finding  upon  which  would  merely  have  the 
effect  of  invalidating  a  judgment  fully  supported  by  the  find- 
ings made,  will  not  be  held  ground  for  reversal  unless  it  is 
shown  by  statement  or  bill  of  exceptions  that  evidence  was 
submitted  in  relation  to  such  issue." 

In  Winshw  v.  Oohransen,  88  Cal.  450,  the  last-named  case 
was  approved,  and  it  was  further  held  that  a  case  would  not 
be  reversed  unless  there  was  sufficient  evidence  to  sustain  a 
finding  in  favor  of  appellant,  had  one  been  made.  In  Bliss  v. 
Sneath,  119  Cal.  526,  it  was  held  that  "this  rule  applies  not 
only  to  the  issues  that  are  made  to  the  allegations  of  the  com- 
plaint by  the  answer,  but  also  to  the  issues  made  by  the  aver- 
ment of  new  matter  in  the  answer." 

The  rule,  then,  is  that  an  appellant  from  a  judgment 
against  him  in  the  court  below  will  not  be  heard  to  complain 
that  the  court  failed  to  find  upon  some  issue  tendered  by  him, 
unless  he  brings  up  the  evidence  and  thereby  shows  that  he 
litigated  that  issue  in  the  trial  court  and  introduced  evidence 
upon  the  issue  which  would  have  justified  a  finding  in  his 
favor.  One  reason  for  this  rule  is  that,  since  he  had  the  af- 
firmative upon  that  issue,  if  he  introduced  no  evidence,  the 
finding  would  necessarily  have  been  against  him,  and,  there- 
fore, he  is  not  injured  by  the  failure  of  the  court  to  make  a 
finding. 

In  this  case  the  evidence  is  not  brought  up,  but  in  lieu  of 
such  evidence  the  parties  stipulate  that  "contestants  intro- 
duced evidence  on  the  issue  of  menace." 

This  is  clearly  insufficient.  It  would  be  true  if  a  witness 
for  contestants,  in  reply  to  a  question  upon  the  subject,  had 
replied  that  no  menace  was  made,  or  if  the  menace  was 
trifling,  or  under  circumstances  which  clearly  showed  that  it 
could  have  no  effect. 
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Such  gtipuktions,  or  a  oertifioato  of  ihe  judge  of  like  pur^ 
port,  to  a  certain  esctent  take  from  this  oourt  the  power  to 
determine  the  appeal  upon  the  real  facts  of  the  case.  Parties 
relying  upon  them  should  see  that  they  are  sufficient 

The  judgment  is  affirmed. 

McParland,  J.,  and  Garoutte,  J.,  concurred. 

Hearing  in  Bank  denied. 

Beatty,  G.  J.,  dissented  from  the  order  denying  a  hearing 
in  Bank. 


[L.  A.  No.  731.    Department  Two.—Febroary  18,  1900.] 

JOSEFA  ETGHAS,  Respondent,  v.  LEOPOLDA  ORENA, 
Executor,  etc.,  Appellant. 

/AcTioiY  roB  Sebvioes— SxatuIb  or  LxiaTAvioRS-*-PLBABore.— Im  aa  ae- 
tion  for  the  value  of  Bervices  rendered,  where  the  cosnplauit  does 
not  ahow  upon  its  face  that  the  cause  of  action  is  barred  bj  the 
statute  of  limitations,  the  plea  of  the  statute  cannot  be  raised  by 
demurrer,  but  is  properly  presented  by  answer. 

/  Id. — RcjEOTED  Claim  aoauvst  Estate — ^Pabt  of  Gulih  Babbo)  by  Stat- 
ute.— ^Upon  the  trial  of  an  action  upon  a  rejected  claim  against  the 
estate  of  a  deceased  person,  lor  services  rendered  at  his  requeat,  the 
evidence  must  be  oonlined  to  proof  of  services  rendered  within  two 
years  prior  to  the  death  of  the  decedent.  Neither  the  executor  nor 
the  judge  had  any  right  to  allow  any  part  of  tiie  claim  which  was 
barred  by  the  statute  of  limitations. 

[  Id.— Bbokxn  Pbomisb  to  Pbovidb  by  Wnx  kot  Pbesentbi  as  ▲  CLAm. 

'  A  broken  promise  to  provide  by  will  a  oompensatioii  fbr  services 

rendered  to  the  decedent  must  be  presented  as  a  daim  against  the 
estate,  in  order  to  be  relied  upon  as  a  continuing  contract  for  ser- 
vices up  to  the  time  of  his  death,  and  if  not  so  presented,  it  can- 
not be  relied  upon  to  save  the  bar  of  the  statute  as  to  part  of  a 
rejected  claim  for  services  presented  against  the  estate.  No  other 
cause  of  action  can  be  properly  alleged  or  pronred  than  that  stated 
in  the  claim  presented  and  passed  upon  by  the  ezecutar. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County  and  from  an  order  denying  a  new  trial.  W. 
S.  Day,  Judge. 
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The  facts  are  stated  in  the  opinion. 

Thomas  McNuIta,  and  B.  F.  Thomas,  for  Appellant. 

The  plaintiff  was  limited  to  the  cause  of  action  stated  in  his 
claim  as  presented  and  could  not  rely  upon  a  promise  or  cause 
of  action  not  presented  as  a  claim  to  defeat  the  statute  cf  limi- 
tations which  appeared  as  a  bar  upon  the  face  of  the  claim 
presented  and  rejected.  (Estate  of  Sullenberger,  72  Cal.  549 ; 
McOrath  v.  Carroll,  110  Cal.  79;  Liehtenberg  v.  McOlynn, 
105  Cal.  45.) 

O.  H.  Gould,  C.  F.  Carrier^  and  Richards  A  Carrier,  for 
Respondent. 

The  action  for  continuous  amndoe  under  the  broken  prom- 
ise to  compeiisate  plaintiff  by  will  was  maintainable  at  the 
termination  of  the  service,  upon  the  death  of  the  decedent; 
and  the  service,  being  continuous,  is  unaffected  by  the  statute 
of  limitations,  prior  to  its  termination.  (Jacobson  v.  Le 
Orange,  3  Johns,  199;  Robinson  v.  Raynor,  28  N.  Y.  494; 
Oreen  v.  Orgain  (Tenn.  Ch.  App.,  Feb.  7,  1898),  46  S.  W. 
Rep.  477;  Cross  v.  Dunlavy  (Tenn.  Ch.  App.,  Feb.  5, 1898), 
46  S.  W.  Rep.  473 ;  Cann  v,  Cann,  45  W.  Va.  563 ;  Thomas  v. 
Feese  (Ky.,  May  19, 1899),  51  S.  W.  Rep.  150;  Borland  v. 
Haven,  37  Fed.  Rep.  394,  413;  Hay  v.  Peterson^  6  Wyo., 
419;  Wise  v,  Hogan,  77  Cal.  184;  McFarland  v.  Holcomb, 
123  Cal.  SA;  Ah  How  v.  Furth,  13  Wash.  550;  Graves  v. 
Pemberton,  3  Ind.  App.  71 ;  Baird  v.  Crank,  98  Cal.  293.) 

COOPER,  C— This  action  was  brought  to  recover  of  the 
defendant,  as  executor,  the  reasonable  value  of  services  al- 
leged to  have  been  performed  by  plaintiff  for  deceased  in  her 
lifetime.  The  case  was  tried  with  a  jury,  and  a  verdict  ren- 
«dered  for  plaintiff  in  the  sum  of  thirteen  hundred  and  seven- 
ty-five dollars.  A  motion  for  a  new  trial  was  denied,  and  this 
appeal  is  from  the  judgment  and  order.  The  deceased  died 
on  the  nineteenth  day  of  January,  1896.  On  September  19, 
1896,  the  plaintiff  verified  and  presented  a  claim  agjainst  the 
estate  for  nine  hundred  and  twenty-four  dollars  for  '^services 
rendered  deceased  at  her  special  instance  and  request  from 
June  1, 1895,  to  January  21, 1896."    This  claim  was  rejected 
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September  28,  1896.    On  November  30,  1896,  the  plaintiff 

verified  and  presented  another  claim  for  the  following: 

"To  services  rendered  deceased  at  her  re- 
quest by  claimant  as  companion,  and 
as  servant  doing  household  work, 
cooking,  sewing,  and  nursing  from 
Jime  1,  1885,  to  June,  1895,  six 
months  in  each  and  every  year  afore- 
said at  $30  a  month $1,800.00 

"And  for  six  months  of  each  and  every 
year  aforesaid  for  services  in  taking 
care  of  house  and  property  of  dece- 
dent at  her  request  in  her  absence  at 
the  rate  of  $5  a  month 300.00 

$2,100.00 

"Credit,  cash  $50  per  year  for  each  and 

every  year  during  said  period 500.00 

"Note  of  $400.00,  dated  1891 400.00 

900.00 


"$1,200.00" 
The  latter  claim  was  rejected  December  1, 1896.  No  other 
or  different  claim  was  presented  by  plaintiff  against  said  es- 
tate. This  action  is  based  on  the  said  rejected  claims.  The 
complaint  alleges  that  between  the  first  day  of  June,  1885, 
and  the  twenty-first  day  of  January,  1896,  plaintiff,  at  the  re- 
quest of  deceased,  performed  services  as  companion,  doing 
household  work,  cooking,  sewing^  and  nursing,  and  that  said 
services  were  of  the  reasonable  value  of  three  thousand  and 
twenty-four  dollars. 

That  deceased  paid  plaintiff  the  sum  of  nine  hundred  dol- 
lars by  various  payments,  leaving  a  balance  due  of  two  thous- 
and one  hundred  and  twenty-four  dollars,  which  has  not 
been  paid."That  the  said  Josefa  Loureyro  promised  plaintiff 
and  agreed  to  pay  her  the  reasonable  value  of  her  services  as 
above  set  forth,  by  making  provision  in  her  will  for  plaintiff 
in  a  sum  equal  to  the  value  of  the  said  services,  and  in  consid- 
eration of  such  promise  plaintiff  rendered  the  services  above 
described." 

The  complaint,  after  alleging  the  death  of  deceased,  and 
the  appointment  of  defendant  as  executor,  further  alleges  the 
presentation  and  rejection  of  the  said  claims  by  defendant, 
copies  of  which  are  attached  to  the  complaint  as  exhibits  "A" 
and  "B." 


Feb.  1900.] Etchas  t;.  Obena. 591 

To  this  complaint  a  demurrer  was  intei-posed  on  various 
grounds  and  overruled.  The  defendant  urges  that  the  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  it  appears  upon  the  face  thereof  that  the  cause 
of  action  therein  stated,  if  any,  is  barred  by  the  provisions  of 
subdivision  1,  section  339,  of  the  Code  of  Civil  Procedure. 

We  think  the  demurrer  was  properly  overruled.  The  com- 
plaint states  a  cause  of  action  for  the  reasonable  value  of  serv- 
ices alleged  to  have  been  performed  by  the  plaintiff  for  de- 
ceased at  her  special  instance  and  request.  It  does  not  allege 
the  presentation  of  a  claim  upon  an  agreement  made  in  the 
lifetime  of  deceased  to  make  provision  in  her  will  to  pay 
plaintifiF  the  reasonable  value  of  such  services.  But  that  por- 
tion of  the  complaint  may  be  disregarded.  It  was  not  de- 
murred to  q)»ecially  and  no  motion  was  made  to  strike  it  out. 

The  complaint  does  not  show  upon  its  face  that  the  cause 
of  action  is  barred.  It  states  a  cause  of  action  for  the  value  of 
such  services  as  the  proof  might  show  became  due  within  two 
years  prior  to  the  death  of  deceased.  The  demurrer  could  not 
properly  have  been  sustained  upon  the  supposition  that  a 
part  of  the  cause  of  action  was  barred.  If  some  portion  of 
the  complaint  states  a  cause  of  action  the  general  demurrer 
should  be  overruled.  {Fleming  v.  Albeck,  67  Cal.  227;  Mo- 
Cann  v.  Pennie,  100  Cal.  651.)  The  answer,  among  other 
things,  contained  a  direct  allegation  that  the  plaintiff's  cause 
of  action  and  every  part  thereof  was  barred  by  subdivision  1, 
section  339,  of  the  Code  of  Civil  Procedure,  and  this  presents 
the  controlling  question  upon  this  appeal.  The  court  below 
permitted  evidence  all  through  the  trial  of  the  case  as  to 
services  from  the  first  day  of  Jime,  1885,  up  to  the  time  of 
the  death  of  deceased,  evidently  treating  the  cause  of  action 
OS  being  founded  upon  a  continuing  contract  for  services  to 
be 'paid  for  by  provision  in  the  will  of  deceased.  This  is  not 
only  fi^parenffrom  the  rulings  of  the  judge  upon  the  admis- 
sion of  testimony,  but  is  shown  by  the  instructions  to  the 
jury,  given  at  plaintiff's  request.  The  court  instructed  the 
jury:  "That  when  one  is  employed  continuously  to  perform 
personal  services,  without  any  time  being  fixed  in  the  con- 
tract for  its  termination,  the  statute  of  limitation  does  not  be- 
gin to  run  until  the  services  are  terminated. 
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^^When  one  person  engages  the  services  of  another  under 
the  promise  to  make  provision  by  will  for  the  one  so  em- 
ployedy  the  statute  of  limitations  does  not  begin  to  ran  until 
the  death  of  the  employer.  If,  therefore,  you  believe  from 
the  evidence  that  Wbs  Loureyxo  promised  the  plainti£F,  in 
consideration  of  plaintiff's  serrioei,  to  make  provisioii  for  her 
by  her  will,  and  plaintiff,  relying  on  such  prcmiises,  per- 
formed the  services  testified  to^  joa  must  find  a  verdict  for 
plaintiff  for  the  value  of  her  nrriees  during  the Jime  (Grihe  so 
worked,  allowing  as  a  credit  upon  such  indebtedness  such 
sums  as  were  paid  by  Miss  Loun^^ro  to  the  plaintiff." 

f  We  think  that  upon  the  trial  the  evidence  should  have 
been  confined  to  such  services  as  became  due  under  the  re- 

I  jected  claims  within  two  years  of  tfae  death  of  deceased.  It  is 
claimed  that  the  deceased,  during  her  life,  made  a  contract 
with  plaintiff  that,  in  considention  of  the  services  to  be  ren- 
dered, and  which  it  is  claimed  were  rendered,  deceased  would 
compensate  plaintiff  by  making  provision  in  her  will.  No 
question  as  to  the  enforcement  or  validity  of  su<2h  contract 
need  here  be  determined.  If  the  plaintiff  could  maintain 
sudi  action  for  a  breach  of  contract  to  pay  for  seryices  con- 
tinued for  a  period  of  over  ten  years,  it  would  be  neeeesary 
ic  first  present  a  claim  against  the  estate.  (Code  Civ.  Proc, 
see.  1493.)  It  is  argued  that  such  preseTitation  was  made  in 
the  daim  of  November  30, 1896,  for  a  balance  of  twdve  hun- 
dred dollars,  but  we  do  not  think  so.  The  claim  presented 
was  simply  for  services  by  the  month  from  June  1, 1885,  to 
June  1, 1895.  No  contract  is  set  forth  as  to  when  the  wages 
were  to  be  paid,  and  in  such  case  the  presumption  is  that  the 
hiring  was  by  the  month.    (Civ.  Cbde,  sees.  2010,  2011.) 

It  appears,  therefore,  on  the  face  of  the  claim  as  presented, 
that  all  that  part  of  it  was  barred  by  the  statute  except  for 
seivioes  that  became  due  on  or  after  January  19,  1894.  If 
barred  by  the  statute  of  limitations  the  claim  could  not  be 
allowed  by  the  executor  or  the  judge.  (Code  Civ.  Proc,  see. 
1499.)  The  executor  therefore  had  no  right  to  allow  any 
part  of  the  claim  for  services  that  becaide  due  under  the  daim 
^n  set  forth  prior  to  January  19, 1894. 

(The  daim,  as  presented  and  passed  upon  by  the  executor, 
was  the  foundation  of  the  plaintiff's  cause  of  action.    She 
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could  not  come  into  court  and  allege  and  prove  any  other 
or  different  cause  of  action  from  that  stated  in  the  claim. 
The  executor  was  entitled  to  have  the  claim  presented  in 
sufficiently  intelligent  form  to  enable  him  to  pass  upon  it 
legally.  If_it  was  foimded  upon  a  promise  or  agreement,  / 
under  the  terms  of  which  continuous  services  werejper-  V 
formed^  to  be  paid  for  at  the  death  of  deceased^^  the  claiixj, 
should  have  so  stated.  It  is  the  policy  of  the  law  that  all 
just  3el)ts  of  an  estate  shall  be  paid,  and  that  creditors  hav- 
ing claims  shall  duly  make  out,  verify,  and  present  them 
in  such  manner,  and  with  such  statement  and  vouchers, 
that  the  representative  of  the  deceased  may  allow  them  if 
legal,  and  reject  them  if  in  law  they  should  be  rejected.  The 
claim  in  this  case,  as  founded  upon  the  promise  to  provide 
in  the  will,  was  contingent  upon  theTailiire  of  deceased  to 
so  provided  11  the^  services  were  performed  in  corisideratipTr 
of  an  agreement  to  compensate  for  them  in  the  will,  no 
cfaim  could  exist  against  the  estate,  except  one  founded  upon 
the  fact  that  such  services  were  performed  and  no  provision 
made  in  the  wil^for  compensation.  The  particulars  of  the 
claim  should  have  been  stated.  In  Aguirre  v.  Packard,  14 
Cal.  172,  73  Am.  Dec.  645,  it  was  held  that  where  the  ac- 
count presented  to  the  administrator  for  allowance  contained 
no  item  for  interest,  and  the  face  of  the  paper  did  not  show 
that  interest  results  necessarily  from  the  facts  stated  in  the 
claim,  interest  could  not  be  recovered  in  the  action  founded 
upon  such  claim. 

In  Estate  of  Sullenberger,  72  Cal.  549,  a  claim  had  been 
allowed  against  the  estate  founded  upon  a  promissory  note. 
The  note  was  barred  at  the  time  it  was  allowed.  The  court 
on  motion  set  aside  the  order  allowing  the  claim.  Upon 
appeal  here  it  was  claimed  that,  although  the  note  waa 
barred,  it  was  taken  out  of  the  statute  by  the  substitution  of 
a  new  obligation  in  its  place.  It  was  held  that  in  such  case 
the  claim  must  have  been  based  on  the  new  obligation  and 
not  on  the  note,  and  that  a  claim  cannot  be  amended  in  a 
matter  of  substance  aft^r  the  expiration  of  the  time  allowed 
by  law  in  which  claims  must  be  presented. 

So  in  the  case  of  McOrath  v.  Carroll,  110  Cal.  79,  a  claim 
was  presented  against  the  estate  for  a  money  demand,  which 
claim  appeared  on  its  face  to  be  barred  by  the  statute  of  lini- 
CXXVII.  Cal.— 38 
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itatioQs  and  was  rejected.  Suit  was  brought  upon  it,  and 
in  the  complaint  matters  in  regard  to  a  trust  were  alleged 
so  as  to  take  the  case  out  of  the  statute.  It  was  held  in 
such  case  that  the  defendant  mi^t  plead  the  statute  as  to 
the  rejected  claim  and  also  the  variance  and  nonpresentation 
of  the  claim  alleged  in  the  complaint.  In  the  opinion  it  is 
said:  ''Every  claim  must  sufficiently  indicate  the  nature  and 
amount  of  the  demand  to  enable  the  executor  and  judge  in 
probate  to  act  advisedly  upon  if 

In  Licktenberg  v.  McOlynn,  105  Cal.  46,  it  was  held  that 
the  plaintiff  in  an  action  against  an  estate  upon  a  rejected 
claim  must  recover,  if  at  all,  upon  the  claim  rejected,  and 
that  he  coiild  not  recover  upon  facts  which  show  a  different 
cause  of  action. 

It  was  said  by  the  supreme  court  of  Oregon  in  WiUU  v. 
Marks,  29  Or.  503,  that  the  purpose  of  requiring  the  presen- 
tation of  claims  against  estates  is:  ^1.  To  furnish  the  admin- 
istrator with  pertinent  evidence  touching  their  validity  and 
justness  by  means  of  which  he  may  determine  for  himself 
whether  they  ought  to  be  paid  out  of  the  funds  of  the  es- 
tate; and  2.  To  enable  him  to  justify  his  acts,  in  some  meas- 
ure at  least,  in  accounting  with  the  county  court/' 

In  this  case,  suppose  the  executor  had  allowed  the  daim 
as  presented,  there  is  not  a  word  in  it  to  show  that  it  was  a 
continuing  claim  or  founded  upon  the  failure  to  make  pro- 
vision in  the  will.  The  greater  part  of  it  appears  up(m  the 
face  thereof  to  be  barred  by  statute.  An  executor  or  admin- 
istrator should  always  be  careful  and  not  allow  any  illegal 
or  unjust  claim.  With  all  the  safeguards  given  by  the  law, 
and  with  due  care  upon  the  part  of  executors,  administratois, 
and  the  court,  experience  has  proven  that  estates  are  often 
plundered  by  unjust  claims.  The  safest  ooufse  is  to  follow 
the  substantial  requirements  of  the  statute.  In  this  case  the 
plaintiff  must  rely  upon  proof  of  the  claims  rejected,  and 
upon  which  the  suit  is  brought.  All  evidence  as  to  the 
value  and  performance  of  services  barred  by  the  statute  of 
limitations  should  be  excluded.  The  views  herein  expressed 
dispose  of  the  material  point  in  the  case,  and  it  is  not  neces* 
sary  to  discuss  others. 

The  judgment  and  order  should  be  reversed. 
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Chipman,  C,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  jtidg- 
ment  and  order  are  reversed. 

McFarland,  J.,  Temple,  J.,  Henahaw,  J. 
Hearing  in  Bank  denied. 


tCrim.  No.  679.    In  Bank.— February  M,  1000.] 
THE  PEOPLE,  Respondent,  v.  E.  H.  ELLSWORTH,  Ap- 

pellant 

Cbimiw AL  Law— HoKidDE—lNBAHrrr—EyiinENOB.— Upon  the  trial  of  a 
defendant  charged  with  murder,  where  the  eole  defenee  is  insanity, 
evidence  of  the  dedarationa  and  nets  of  the  defendant  indieating 
that  he  was  in  fear  of  great  peril  of  his  life^  not  offered  lot  the 

purpose  of  showing  that  he  had  any  delusions  upon  that  subject, 
are  incompetent  and  immaterial  to  the  issue  of  insanity. 

APPEAL  from  a  judgment  of  the  Superior  C6urt  of  Sis- 
kiyou County  and  from  an  order  denying  a  new  trial.  J. 
8.  Beard,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Warren  &  Taylor,  and  Farraher  &  Pairchild,  for  Appel- 
lant. 

Tirey  L.  Ford,  Attorney  General,  and  d  N.  Port,  Anst- 
ant  Attorney  Qeneral,  for  Respondent. 

GAROUTTE,  J.— Defendant  has  been  convicted  of  mur- 
der of  the  second  degree,  and  appeals  from  the  judgment 
and  order  denying  his  motion  for  a  new  trial.  The  angle 
question  presented  by  this  appeal  arises  upon  a  ruling  of 
the  court  rejecting  certain  proposed  evidence  offered  by  the 
defendant.  The  sole  defense  was  insanity,  and  we  must  test 
the  soundness  of  the  court's  ruling  in  view  of  that  defense. 

It  was  proposed  to  diow  by  the  evidence  of  the  witness 
Shearer,  an  acquaintance,  certain  declarations  and  acts  of 
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defendant.  The  questions  asked  the  witness;  and  to  which 
objections  were  sustained,  are  as  follows:  '^1.  Did  he  at  that 
time  state  to  you  what  to  your  mind  showed  that  he  was 
in  great  peril  of  his  life?  2.  What  acts,  if  any,  of  the  de- 
fendant were  the  acts  of  fear  on  his  part — ^what  did  he  do?'' 
In  this  connection  counsel  for  defendant  stated  that  he  pro- 
posed to  show  by  the  witness  ''that  the  defendant  was  that 
night  in  such  a  great  fear,  in  fact  in  fear  of  his  life,  and  he 
made  such  statements  to  this  witness — ^that  he  was  afraid 
of  his  life,  and  insisted  that  the  witness  accompany  him 
to  his  home,  stating  that  he  was  fearful  they  would  take 
his  life."  It  appears  from  the  record  that  the  trial  court 
denied  the  admission  of  this  evidence  upon  the  ground  that 
testimony  as  to  acts  and  declarations  of  defendant  was  not 
admissible  unless  counsel  also  asked  the  witness  his  opinion 
of  defendant's  sanity  or  insanity,  counsel  for  defendant  at 
the  time  stating  that  he  did  not  intend  to  ask  questions  of 
that  kind  of  the  witness.  The  reason  which  appears  to  have 
moved  the  court  in  denying  answers  to  the  foregoing  ques- 
tions is  not  legally  sound.  The  trial  court  evidently  rested 
its  ruling  upon  section  1870  of  the  Code  of  Civil  Procedure, 
which  provides  that  evidence  may  be  given  of  the  "opinion 
of  an  intimate  acquaintance  respecting  the  mental  sanity  of 
the  person,  the  reason  for  the  opinion  being  given."  This 
section  alone  refers  to  cases  where  opinion  evidence  may  be 
given,  and  in  no  way  purports  to  curtail  the  right  of  defend- 
ant to  show  his  acts,  declarations,  etc.,  as  evidence  tending 
to  prove  his  insanity.  Whether  or  not  those  acts  and  declara- 
tions are  simulated  is  a  question  of  fact  for  the  jury. 

Notwithstanding  objections  to  the  aforesaid  questions  were 
sustained  upon  an  erroneous  view  of  the  law,  still  the  court 
is  satisfied  the  objections  were  properly  sustained  and  no 
error  was  committed.  The  grounds  upon  which  the  ruling 
of  the  court  was  based  are  immaterial,  for  the  questions  were 
objectionable  from  any  and  every  standpoint  of  the  record. 
Let  us  look  at  them  for  a  moment  in  detail. 

''1.  Did  he  at  that  time  state  to  you  what  to  your  mind 
showed  that  he  was  in  great  peril  of  his  life?"  The  answer  to 
such  a  question  could  in  no  possible  degree  shed  any  light 
upon  the  inquiry  as  to  whether  or  not  the  defendant  was 
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insane  at  the  time  he  killed  the  deceased,  or  even  insane 
at  the  time  of  the  alleged  conversation,  which  was  some 
months  prior  to  the  killing.  Whether  or  not  defendant  was 
in  great  peril  of  his  life  at  the  time  he  talked  to  the  wit- 
ness is  wholly  immaterial  as  to  any  question  of  insanity; 
and  likewise  whether  or  not  he  told  the  witness  he  was  in 
great  peril  of  his  life  at  that  time,  or  showed  the  witness 
that  he  was  actually  in  great  peril  of  his  life  at  that  time. 
The  second  question  is:  "What  acts,  if  any,  of  the  defend- 
ant were  the  acts  of  fear  on  his  part — ^what  did  he  do?"  In 
connection  with  this  question,  as  we  have  seen,  the  attorney 
for  defendant  stated  that  he  proposed  to  show  by  the  wit- 
ness 'Hhat  the  defendant  was  that  night  in  such  fear,  in 
fact  in  fear  of  his  life,  and  he  made  such  statements  to  this 
witness — that  he  was  afraid  of  his  life,  and  insisted  that  this 
witness  accompany  to  his  home,  stating  that  he  was  fearful 
they  would  tjike  his  life."  This  proposed  evidence  contained 
in  the  offer  of  the  attorney  was  clearly  incompetent  and 
immaterial  to  the  issue  of  insanity.  If  these  fears  of  defend- 
ant were  well  founded,  his  conduct  in  seeking  the  company 
and  protection  of  his  friend  upon  his  way  home  that  night 
was  evidence  of  sanity,  rather  than  insanity.  If  the  attor- 
ney had  followed  up  his  offer  with  the  additional  offer  to 
prove  that  these  fears  of  defendant,  to  the  effect  that  his 
life  was  in  great  peril,  were  entirely  Unfounded — that  he 
was  in  fact  in  no  danger,  no  peril — ^then,  possibly,  some 
merit  would  be  found  in  this  contention,  but  not  otherwise. 
Yet  right  in  this  connection,  and  in  regard  to  the  same  wit- 
ness, the  record  discloses  the  following: 

"District  Attorney. — ^Now,  I  will  ask  counsel  if  he  intends 
to  show  by  this  witness  that  the  defendant  had  any  delu- 
sions. 

"Mr.  Taylor.— I  will  state  I  do  not." 

If  this  fear  working  upon  defendant's  mind  in  no  degree 
partook  of  the  character  of  a  delusion,  it  was  inadmissible 
as  in  any  way  tending  to  prove  insanity. 

For  the  foregoing  reasons  the  judgment  and  order  are 

affirmed. 

Harrison,  J.,  Henshaw,  J.,  McFarland,  J.,  Temple,  J., 
and  Van  Dyke,  J.,  concurred. 
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[&  F.  No.  1220.    Dapartettt  Qm— Febnuury  81,  1899.] 

ALBERT  LIMBEBG,  IU«pond6Dt,  v.  6LENW00D  LUM- 
BER GOMPAKY,  Appellant 

MaSTZS  AJX9  SEBTANT^-N«aiJaBirGB----J>KrBCTIVX   ArrUAIfOBS— AMX7MP- 

TioN  or  Bisk. — NotwithBtanding  the  negligence  of  a  maater  in  fur- 
nishing the  servant  with  defectlTO  applianoes,  the  serTant  aaBomea 
the  risk  of  working  tWrowtth^  mad  impliedly  agreoi  to  release  the 
master  from  liability  thflrtfov^  if  he  either  continues  to  use  them 
with  knowledge  of  their  dangerous  character  and  without  objection 
or  protest,  or  continues  to  use  them  with  like  knowledge  for  an  un- 
reasonable time,  after  Botlieation  given  to  the  master  of  their 
defective  character,  and  after  the  servant  has  no  right  to  expect  that 
the  defect  will  be  remedied* 

lo. — ^Lapbb  or  UxnoABONABui  TxMB — QussTioir  or  Fact  ako  Law. — 
Generally,  the  question  of  reasonable  time  is  one  of  fact  for  the 
jury;  but  where  it  appears,  without  conflict  in  the  evidence,  that  the 
servant  continued  his  empk^yment  for  nine  months  after  notifleation 
to  the  master  of  the  defective  appliance,  and  without  any  intimation 
from  the  master  that  the  defect  would  be  repaire<f,  during  all  of 
which  time  the  defect  was  obvious  to  his  senses,  the  delay  is  unrea- 
sonable as  matter  of  law,  and  is  fatal  to  his  cause  of  action  for  in- 
jury resulting  from  the  defect. 

Id. — EvmsRCS-— BnoRDT  or  Dei«ot  atteb  Acoioint. — In  an  action  for 
negligence  of  a  master  in  furnishing  defective  appliances,  evidence 
is  not  admissible  to  show  that  the  defects  were  remedied  after  the 
accident. 

Id, — ExFEBT  Evidence — Savktt  or  Appliances. — It  is  not  proper,  in 
such  an  action  to  admit  the  testimony  of  expert  witnesses  as  to 
what  appliances  were  saf e»  loid  what  were  unsafe.  A  master  is  not 
bound  to  furnish  the  safest  appliances.  The  jury  is  the  proper 
judge  of  the  safety  of  the  appliuices  actually  used;  and  the  safety 
of  other  appliances  Is  Immatcoial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San- 
ta Clara  County  and  from  an  order  denying  a  new  trial.  M. 
II.  Hyland,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D.  W.  Burchard,  and  P.  B.  Spencer,  for  Appellant 

J.  C.  Black,  for  Respondent. 

GAROUTTE,  J. — Defendant  appeals  from  a  judgment 
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aud  Older  denying  a  motion  for  a  new  trial  The  aotion  is 
one  for  damages  for  peraonal  injuries,  and  arises  upon  the 
following  state  of  f aetSi  as  testified  to  by  the  plaintiff  and  his 
witnesses: 

Plaintiff  was  a  teamster  of  ezperienee,  forty-one  yean  of 
age.    He  was  hired  by  defendant  to  haul  lumber  with  a 
wagon  and  four  horses.    He  continued  in  this  employment 
for  a  period  of  eleren  months ;  then^  while  traveling  upon  the 
public  road  with  his  loaded  wagon,  he  fell  th^efrmi  be- 
neath the  wheels,  and  Ihe  loss  of  a  leg  was  the  result.    He 
asserts  negligenoe  upon  the  part  of  the  defendant  in  this, 
that  the  appliances  furnished  him  with  which  to  do  the  work 
were  defective.     These  defective  appliances  consisted  of  a 
wi^n  having  no  seat,  and  also  of  a  pair  of  lines  that  were 
too  short    It  may  be  conceded  that  if  either  of  these  de- 
fects had  not  existed  the  accident  would  not  have  happened. 
A  short  time  after  the  hiring  of  plaintiff  he  complained  to 
defendant  at  two  different  times  that  the  lines  were  too 
short,  but  never  made  any  complaint  as  to  the  lack  of  a  seat 
upon  the  wagon.    Defendant  made  no  promise  to  remedy  the 
defective  lines,  but  remained  silent  when  the  complaints 
were  made.    From  the  foregoing  state  of  facts  it  is  insisted 
by  defendant  that  the  motion  for  nonsuit  should  have  been 
granted,  and  it  is  also  claimed  that  the  evidence  does  not 
support  the  verdict  and  judgment.    The  contention  in  sub- 
stance is  but  a  single  one,  and  the  sufficiency  of  the  evi- 
dence is  the  question  before  the  court.    Testing  the  facts 
of  this  case  by  the  law,  we  cannot  see  how  plaintiff  is  entitied 
to  recover.   It  may  be  conceded  that  defendant  was  negligent 
in  not  furnishing  plaintiff  with  proper  appliances  to  do  the 
work.    Buch  concession  being  made,  then  the  question  pre- 
sented is  not  strictly  one  of  contributory  n^ligence  upon 
the  part  of  the  plaintiff,  but,  rather,  did  plaintiff  assume  the 
risk  of  working  with  these  defective  appliances?  If  there  had 
been  an  express  contract  between  the  master  and  servant  that 
the  work  should  be  done  without  a  seat  to  the  wagon,  and 
with  these  identical  lines,  clearly  that  agreement  would  have 
barred  a  recovery  in  this  action.    This  being  so,  do  not  the 
facte.indkate  an  implied  eontraet  to  the  same  effect?  While 
the  servapt  only  assumes  the  dangers  and  risks  necessarily  in- 
cident to  the  work  to  be  performed,  he  may,  by  contract, 
cither  express  6r  implied,  also  assume  the  risk  of  working 
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with  defective  appliances.  Indeed,  many  cases  go  farther 
and  sustain  the  proposition  that,  where  the  servant  proceeds 
at  the  outset  to  perform  his  work  with  defective  appliances, 
having  knowledge  of  the  defect,  then  an  implied  contract 
arises  to  the  efiPect  that  he  assumes  the  risk — especially  so 
if  he  is  aware  of  the  danger  surrounding  him  by  reason  of 
the  defect.  And  to  say  that  the  servant  assumes  the  risk  is 
but  another  way  of  saying  that  he  impliedly  agrees  to  release 
the  master  from  liability. 

In  this  case  we  lay  aside  any  question  as  to  the  lack  of  a 
seat  upon  the  wagon.  If  the  wagon  was  defective  in  this 
regard,  the  plaintiff,  an  expert  teamster,  by  using  it  for  a 
period  of  eleven  months,  without  objection  or  protest  of  any 
kind,  assimied  all  of  the  risks  incident  to  the  use  of  that  kind 
of  a  wagon.  We  have  found  no  case  in  the  books  involving 
anything  like  a  similar  state  of  facts  which  holds  that  plain- 
tiff may  recover  damages  for  injuries  received.  We  know 
of  but  a  possible  exception  to  the  rule,  and  that  would  be  a 
case  where  the  servant,  though  aware  of  the  defect,  was  not 
aware  of  the  danger  incident  to  it.  That  exception  cannot  be 
urged  here.  This  defect  of  the  wagon  was  of  a  character  that 
the  servant,  as  a  reasonably  prudent  man,  must  have  been 
aware  of  the  danger  incidental  to  its  use.  He  cannot  be  al- 
lowed to  close  his  eyes  to  the  danger,  and  thereafter  say,  *T. 
did  not  know  it  was  dangerous." 

As  to  the  defective  lines,  additional  principles  of  law  are 
involved  to  those  arising  upon  the  defect  of  the  wagon,  for, 
as  to  the  lines,  the  plaintiff  made  complaint  to  defendant 
on  two  different  occasions  regarding  their  defective  charac- 
ter. Yet  when  we  pause  to  consider  that  the  last  complaint 
was  made  more  than  nine  months  before  the  accident,  and 
to  consider  the  additional  fact,  pregnant  with  materiality 
here,  that  defendant  remained  silent  under  the  complaint 
of  the  servant,  and  gave  no  promise  to  cure  the  defect,  the 
case  as  to  the  two  respective  defects  is  not  widely  variant. 
Plaintiff  knew  of  the  defect,  and  must  have  known  of  the 
-danger  that  surrounded  him  by  reason  of  it.  Any  reasonably 
prudent  man  must  have  been  aware  of  it,  and  .the  defend* 
ant  must  be  held  to  be  a  man  of  ordinary  prudence;  indeed 
it  appears  that  he  was  an  experienced  teamster.    Here  the 
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master  gave  no  intimation  to  the  servant  that  he  would 
remedy  the  defect,  and  allowed  it  to  continue  for  nine 
months  without  taking  a  step  toward  remedying  it.  Under 
these  circumstances,  the  servant,  at  the  time  of  the  accident, 
was  not  working  in  expectation  that  the  defect  would  yet  be 
remedied.  After  a  lapse  of  nine  silent  months  he  had  no 
right  to  indulge  in  any  such  expectation.  Many  cases  hold 
that  when  the  master,  after  complaint  made,  promises  to 
correct  the  defect,  the  servant  may  continue  his  employment 
for  a  reasonable  time,  relying  upon  the  master's  promise, 
but  here  we  have  no  promise.  We  also  have  the  lap«e  of  a 
most  unreasonable  time.  The  mere* fact  that  the  servant 
makes  complaint  of  the  defect  gives  him  no  right  to  rely 
for  all  future  time  upon  the  complaint  made,  and  thus  ir- 
revocably fasten  a  liability  upon  the  master.  If  the  majster 
had  positively  refused  to  correct  the  defect  when  the  com- 
plaint was  made  to  him,  then  certainly  the  servant  would 
have  been  forced  by  the  law  to  do  either  one  of  two  things — 
either  assume  the  risk,  and  thus  release  the  master  from 
liability,  or  leave  the  master's  employment.  In  this  case 
the  same  conditions  substantially  arose  when  a  reasonable 
time  had  gone  by  after  the  making  of  the  complaint  to  the 
master,  and  nothing  had  been  done,  or  even  promised.  After 
complaint  made,  and  nine  months  had  come  and  gone,  the 
plaintiff  had  no  right  as  a  reasonable  man  to  believe  that 
the  master  would  remedy  these  defective  lines. 

The  law  of  this  question,  as  declared  by  text-books  and  de- 
cisions of  courts,  is  in  line  with  the  foregoing  views.  Shear- 
man and  Redfield  on  Negligence,  a  work  more  friendly  to 
servants  than  any  other  standard  text-book,  declares:  'The 
latest  and  best  authorities  hold  that  the  liability  of  the  mas- 
ter for  risks  caused  by  his  negligence,  which  did  not  exist 
when  the  servant  accepted  the  employment,  depends  upon  a 
'question  of  fact  whether  a  servant  who  works  on,  appre- 
ciating the  risk,  assumes  it  voluntarily  or  endures  it,  be- 
cause he  feels  constrained  to.'  If  he  voluntarily  continues 
work  with  full  notice  of  the  risk,  he  assumes  it,  but  not  so 
if  he  acts  under  coercion.''  There  certainly  is  jio  question 
of  coercion  in  tiiis  case.  It  is  said  in  Stephenson  v.  Duncan, 
73  Wis.  408,  9  Am.  St.  Rep.  806:  "But  if  the  plaintiff  did 
continue  his  employment  for  a  reasonable  time  after  the 
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defendant  could  hav«  removed  the  defecto,  he  would  then  be 
deemed  to  have  waived  hU  objectioM  and  aasumed  the  liek 
of  operating  machinery  in  the  misafe  and  daofeiaui  oondi- 
tion  in  which  it  was."  We  find  the  following  Iracoafle  in 
Hough  V.  Railway  Co.,  100  U.  S.  224:  "If  the  engiiieer,  af- 
ter discovering  or  recognizing  the  defective  condition  of  the 
cow-catcher  or  pilot,  had  continued  to  use  the  engine^  with- 
out giving  notice  thereof  to  the  proper  officers  of  the  com- 
pany, he  would  undoubtedly  have  been  guilty  of  each  eon- 
tributory  negligence  as  to  bar  a  recovery,  so  far  as  suoh 
defect  was  found  to  have  been  the  efficient  cause  of  the 
death.    He  would  be  held  in  that  case  to  have  himself  risked 
the  dangers  which  might  arise  from  a  use  of  the  engine  in 
such  defective  condition.    But  'there  can  be  no  doubt  that, 
where  the  master  has  expressly  promised  to  repair  a  defect, 
the  servant  can  recover  for  the  injury  caused  thereby  with- 
in such  a  period  of  time  after  the  promise  as  it  would  be 
reasonable  to  allow  for  its  performance,  and,  as  we  think, 
for  an  injury  suffered  within  any  period  which  would  not 
preclude  all  reasonable  expectation  that  the  promise  might 
be  kept'  "  (Citing  cases.)  It  is  said  in  Morhach  v.  Mining 
Co.,  53  Kan.  740:  ^'But  if  the  servant  continues  in  his  work 
an  unreasonable  length  of  time  after  the  master  has  agreed 
to  remedy  the  defect  complained  of,  or  if  the  danger  is  immi- 
nent or  obvious,  he  assumes  the  risks  incident  theieto.    Gen- 
erally, the  question  of  reasonable  time  is  one  of  fact  for  the 
jury;  but  where  a  servant  has  full  knowledge  of  the  danger 
of  his  employment,  as  in  this  case,  after  his  first  inquiry, 
and  continues  in  the  master's  service  while  he  is  conducting 
his  business  in  a  way  which  the  servant  knows  is  dangerous, 
the  servant  cannot  continue  to  wait,  and  after  beiog  injured, 
then  claim  damages.    He  should  leave  his  dangerous  employ- 
ment within  a  reasonable  time,  on  discovery  of  the  master's 
method  of  doing  business,  when  he  finds  that  the  master 
will  not  i^medy  the  danger  or  fulfill  his  promise  in  that  re- 
spect," (See,  also,  Cownsell  v.  Hall,  145  Mass.  468;  Eureka 
Co,  V.  Bass,  81  Ala.  200 ;  60  Am.  Rep.  152 ;  Davis  v.  Graham, 
2  Colo.  App.  210.)    The  only  recent  case  in  this  state,  to  our 
knowledge,  where  this  question  has  been  at  all  involved,  is 
Martin  v,  CaUjomia  Cent.  R.  R.  Co.,  94  Cal.  326.  It  was  there 
held  that  the  mere  fact  of  a  brakeman  knowing  that  an  ap- 
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plianoe  was  defective  and  dangerous  did  not,  as  matter  of 
law,  bar  a  recovery  based  upon  injuries  received  by  reason 
of  the  defect.  The  element  of  time  was  not  a  material 
matter  in  that  case  and  was  not  considered.  And  continued 
user  of  the  appliance,  with  knowledge  of  the  defect  and  its 
dangerous  character,  was  not  shown,  and  the  question  not 
discussed.  Magee  v.  North  Pacific  Coast  R.  R.  Co.,  78  Cal. 
430,  12  Am.  St.  Rep.  69,  which  was  relied  upon  to  support 
the  conclusion  declared  in  the  Martin  case,  is  not  opposed  to 
the  views  here  expressed. 

The  question  here,  then  resolves  itself  into  this:  ^^At  the 
conclusion  of  the  introduction  of  evidence  at  the  trial  was 
there  a  question  of  fact  for  the  jury  to  pass  upon,  as  to 
whether  or  not  plaintiff  remained  in  the  employ  of  defend- 
ant for  an  imreasonable  time  after  his  notification  to  de- 
fendant of  the  defective  character  of  the  Unes?  If  that 
question  ever  may  become  a  question  of  law  by  reason  of  any 
particular  state  of  facts,  then  it  would  seem  that  a  question  of 
law  alone  was  presented  here.  There  is  absolutely  no  conflict 
in  the  evidence.  Plaintiff  continued  his  employment  for 
nine  mQnths  after  a  notification  to  defendant  of  the  defect, 
without  any  intimation  from  his  master  that  the  defect 
would  be  repaired,  during  all  of  which  time  the  defective 
appliance  was  constantly  before  his  eyes,  and  also  in  his 
hands.  We  believe  that  this  delay  of  nine  months  is  a  fact 
absolutely  fatal  to  plaintiff's  cause  of  action.  We  see  no  dif- 
ference in  a  delay  of  nine  months  and  a  delay  of  nineteen 
months,  and,  as  a  matter  of  law,  this  court  must  say  that 
plaintiff,  continuing  for  this  long  period  of  time  in  the  em- 
ployment of  his  master  after  his  notification  to  the  master 
of  the  defect,  by  implied  agreement  released  the  master  from 
any  liability  resulting  from  injuries  received  in  the  use  of  the 
appliance;  or,  as  some  of  the  cases  declare,  plaintiff  must 
be  held  to  have  been  guilty  of  contributory  negligence  in  con- 
tinuing his  employment  for  this  long  period  of  time  with  this 
defective  appliance,  a  defective  appliance- of  which  he  well 
knew,  and  the  danger  of  its  use  ex  necessitate  ever  present 
to  his  mind.  In  the  comparatively  early  case  of  McOlynn  v. 
Brodie,  31  Cal.  379,  this  court  said:  **Where  a  party  works 
with  or  in  the  vicinity  of  a  piece  of  machinery  insufficient 
for  the  purposes  for  which  it  is  employed,  or  for  aiiy  other 
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reason  unsafe,  with  a  knowledge  or  means  of  knowledge  of 
its  condition,  he  takes  the  risk  incident  to  the  employment 
in  which  he  is  thus  engaged,  and  cainiot  maintain  an  action 
for  injuries  sustained  arising  out  of  accidents  resulting  from 
such  defective  condition  of  the  machinery.  This  U  the 
principle  established  by  all  the  cases."  In  view  of  the  de- 
cision in  Martin  v.  Central  Ry.  Co,,  supra,  the  aforesaid  doc- 
trine may  be  considered  modified,  but  the  modification  goes 
to  a  limited  extent  only,  for  the  limitation  only  goes  to  the 
point  that  the  servant,  after  beginning  his  employment  with 
a  defective  appliance,  may  have  the  time  and  opportunity 
to  call  the  attention  of  the  master  to  the  defect,  and  the  mas- 
ter may  have  the  time  and  opportunity  after  the  notification 
to  remedy  the  defect,  before  it  be  held  that  the  servant  has 
assumed  the  risk. 

It  was  error  for  the  court  to  admit  evidence  under  objec- 
tion to  the  effect  that  the  defects  were  remedied  after  the  ac- 
cident. In  Sappenfield  v.  Main  Street  Ry.  Co.,  91  Cal.  62, 
the  court  said :  "Such  a  rule  puts  an  unfair  interpretation  on 
human  conduct,  and  virtually  holds  out  an  inducement  for 
continued  negligence."  (See,  also,  Hager  v.  Southern  Pac, 
Co.,  98  Cal.  311;  Turner  v.  Hearst,  115  Cal.  401.)  The  msr 
teriality  of  this  error  under  the  circumstances  need  not  be 
considered. 

It  was  not  proper  to  admit  the  testimony  of  expert  wit- 
nesses as  to  what  appliances  were  safe  and  what  were  unsafe. 
As  illustrative  of  this  branch  of  the  case  the  record  dis- 
closes the  following:  "Q.  Can  you  state  to  the  jury  whether 
or  not  it  is  more  safe  for  a  teamster  to  sit  on  a  bare  load  of 
lumber  without  a  seat,  or  whether  it  is  more  safe  with  a 
seat  for  him?"  And  again :  "Q.  Can  you  state  whether  or  not 
short  lines  used  to  drive  horses  is  as  safe  as  long  lines  with- 
out knots?"  These  questions  were  objectionable  for  two 
reasons:  1.  It  is  not  material  to  the  case  that  the  wagon 
would  have  been  safer  with  a  seat  than  without  it ;  2.  Neither 
was  it  material  to  the  case  that  longer  lines  would  have  been 
safer  than  shorter  ones.  Defendant  was  not  bound  to  furnish 
the  safest  appliances  that  could  be  had  in  the  market.  Again, 
the  questions  cover  a  subject  matter  not  calling  for  expert 
testimony  under  any  circumstances.  The  jury  was  the  best 
judge  of  the  safety  of  the  appliance  used,  and  as  to  the  safety 
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of  other  appliances  which  might  have  been  used  no  such 
question  before  the  court,  and  clearly  it  was  not  material. 
(Sappenfield  v.  Main  Street  Ry.  Co.,  supra;  Kauffman  v. 
Mater,  94  Cal.  281 ;  Redfield  v.  Oakland  etc.  Ry.  Co.,  112  Cal. 
220.) 

We  find  no  merit  in  the  contention  that  the  bill  of  excep- 
tions cannot  be  considered. 

For  the  reasons  stated  the  judgment  and  order  are  re- 
versed and  the  cause  remanded. 

Van  Dyke,  J.,  and  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


[S.  F.  No.  1291.    Department  One.— February  21,  1900.] 

R.  JOHNSON,  Appellant,  v.  PETER  TAUTPHAUS  et  al., 
Respondents. 

Mining  Gorfobations — Act  fob  Pbotection  of  Stockholdbbs — Chanob 
OF  Penalty — Independent  Pbovision — Constitutional  Law. — The 
change  of  penalty  by  the  amendment  of  1897  to  the  act  of  1874,  for 
the  protection  of  stockholders  of  mining  corporations,  so  as  to  limit 
the  recovery  for  the  failure  of  the  directors  to  post  monthly  ac- 
counts, and  weekly  statements  of  superintendents,  to  the  actual  dam- 
age alleged  and  proved,  is  a  valid  and  independent  provision,  not 
affected  by  the  question  whether  the  amendment  of  1807  is  in  part 
unconstitutional,  either  because  it  includes  foreign  corporations  not 
embraced  in  the  title,  or  because  it  makes  an  arbituary  classification 
of  corporations  whose  stock  is  listed  and  offered  for  sale  at  public 
exchange. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  C.  B.  Hebbard,  Judge. 

The  action  was  brought  in  November,  1897,  by  a  stock- 
holder of  the  Eclipse  Gravel  Mining  Company,  to  recover  the 
sum  of  one  thousand  dollars,  as  provided  in  the  act  of  1874 
for  the  protection  of  the  stockholders  of  mining  companies, 
for  alleged  breaches  of  that  act,  charged  to  have  occurred  in 
the  months  of  June,  July,  August,  September  and  October  of 
that  year.  A  demurrer  to  the  complaint  was  sustained,  and 
judgment  was  entered  for  the  defendants,  from  which  the 
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plaintiff  appealed.   Further  facts  are  stated  in  the  opinion  of 
the  court. 

John  W.  Cathcart;  for  Appellant. 

Daniel  Titus,  for  Respondents. 

GAROUTTE,  J.— This  is  an  action  brought  against  the 
directors  of  a  mining  corporation  to  recover  a  penalty  for 
failure  to  post  monthly  accounts  and  weekly  statements  of 
the  superintendent  of  the  company,  in  accordance  with  the 
requirements  of  an  act  of  the  legislature  approved  March  30, 
1874,  and  the  amendment  thereto.  (Stats.  1897,  p.  38.)  The 
amendment  to  the  original  act,  which  was  passed  in  1897,  is 
now  attacked  by  appellant  as  unconstitutional. 

It  is  first  claimed  that  this  amendment  to  the  act  is  uncon- 
stitutional by  reason  of  the  fact  that  it  attempts  to  deal  with 
foreign  corporations  when  the  title  of  the  act  only  purports  to 
cover  corporations  "formed  under  the  laws  of  the  state  of 
California."  For  present  purposes,  at  least,  this  contention 
may  be  conceded  to  be  meritorious.  Still,  such  concession  in 
no  way  affects  this  litigation.  The  result  would  simply  be 
that  foreign  corporations  would  not  come  within  the  purview 
of  the  act. 

The  amendment  only  deals  with  those  domestic  mining 
corporations  whose  stock  is  listed  and  offered  for  sale  at  public 
exchange.  It  is  now  claimed  that  this  is  special  legislation, 
because  it  does  not  include  all  domestic  mining  corporations, 
and  that  the  classification  of  corporations  made  by  the 
amendment  is  arbitrary  and  not  based  upon  any  well-defined 
natural  and  intrinsic  distinction.  This  identical  question 
was  presented  to  the  court  in  Anderson  v.  Byrnes,  122  Cal. 
272,  and  the  conclusion  there  declared  disposes  entirely  of 
plaintiff's  contention  here.  In  that  case  it  is  said :  "The  exi- 
gencies of  the  present  case  do  not  require  the  court  to  pass 
upon  this  question  of  constitutional  law.  Conceding,  for 
present  purposes  alone,  the  contention  of  plaintiff  to  be 
sound,  still  section  3,  as  amended,  entirely  changes  the  rem- 
edy of  the  stockholder,  and  therefore  necessarily  deprived 
this  plaintiff  of  the  remedy  offered  him  under  the  old  ad, 
and  which  he  has  sought  to  enforce.    In  answer  to  this  con- 


*e>* 


Feb.  1900.]  Johnson  v.  Tautphaus.  607 

tention,  plaintiff  insists  that  the  amendment  changing  the 
remedy  is  dependent  upon  the  amendment  limiting  the  scope 
and  effect  of  the  act  to  a  certain  class  of  mining  corporations, 
and  that  amendment,  falling  to  the  ground  by  reason  of  its 
unconstitutionality,  necessarily  carries  with  it  the  second 
amendment  to  the  act.  But  we  see  no  dependency  between 
these  sections  causing  such  a  result.  We  see  nothing  in  the 
act  indicating  that  the  legislature  would  not  have  changed 
the  remedy  unless  that  body  had  first  limited  the  effect  of  the 
act  to  mining  corporations  whose  stock  is  listed  and  offered 
for  sale  at  public  exchange ;  and  that  is  the  test  when  a  ques* 
tion  of  this  character  is  presented  to  the  court  for  decision.'' 

As  the  act  stood  prior  to  the  amendment  of  1897,  a  penalty 
of  one  thousand  dollars  was  assessed  against  the  directors  fail- 
ing to  comply  with  its  demands.  By  the  amendment  a  judg- 
ment may  only  be  rendered  against' the  directors  for  .the 
actual  damages  sustained.  By  this  same  amendment  foreign 
mining  corporations  were  brought  within  the  provisions  of 
the  act,  and  certain  domestic  mining  corporations  taken  out 
of  its  provisions.  No  possible  substantial  reason  can  be  im- 
agined why  this  change  in  the  kind  of  corporations  affected 
by  the  act  furnished  the  motive  in  the  mind  of  the  legislature 
which  resulted  in  the  penalty  clause  being  stricken  out  and 
the  actual  damage  clause  inserted.  There  is  no  such  relation- 
ship or  dependency  existing  between  these  two  sections  as 
amended  which  demands  that,  if  the  first  must  fall  by  reason 
of  its  unconstitutionality,  then  the  second  must  likewise  fall 
with  it.  It  is  clear  that  the  second  amendment  may  stand, 
though  the  first  may  fall. 

For  the  foregoing  reasons  the  judgment  is  affirmed 

Van  Dyke,  3.,  and  Harrison,  J.,  concurred. 
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[S.  F.  No.  1276.    Department  One.—Februar/  21,  1900.] 

JOHN  JOHNSEN,  Respondent,  v.  OAKLAND,  SAN 
LEANDRO  &  HAYWARDS  ELECTRIC  RAILWAY, 
Appellant. 

Nbqiigbncb — Pboximatb  Cause— Unlawful  Speed  of  Electric-Cas — 
Bbxakimq  of  Flange — Question  fob  Jubt. — The  running  of  an 
electric-car  at  an  unlawful  rate  of  speed  is  evidence  of  negligence, 
though  not  per  ae  of  the  proximate  cause  of  injury  to  the  plain- 
tiff; but  where  the  evidence  shows  that  the  plaintiff  was  precipi- 
tated from  his  seat  and  thrown  wholly  across  the  car  through  a 
window  on  the  opposite  side  threof,  to  the  ground,  owing  to  the 
breaking  of  the  flange  of  a  wheel  upon  a  curved  track,  and  the 
throwing  of  the  car  violently  from  the  track,  it  cannot  be  said  as 
matter  of  law  that  the  unlawful  speed  of  the  car  was  not  the  proxi- 
mate cause  01  the  injury.  That  question  is  for  the  jury  to  deter- 
mine from  the  evidence,  and  it  is  their  province  to  decide  whether 
the  plaintiff  would  not  have  been  injured  as  he  was  if  the  car  had 
been  traveling  at  an  ordinary  and  lawful  rate  of  speed. 

Id.— Latent  Defect  in  Wheel.— The  fact  that  there  was  a  latent  defect 
in  the  wheel,  not  discovered  or  known  to  exist,  after  the  best-known 
tests  were  applied,  is  not  necessarily  a  complete  defense  to  the  ac- 
tion; and  is  not  ground  for  setting  aside  the  verdict  for  the  plain- 
tiff, which  may  have  been  properly  based  upon  a  finding  that  the 
unlawful  speed  of  the  car  was  the  proximate  cause  of  the  injury 
complained  of. 

In. — Opinion  Evidence  of  Passengebs — Speed  of  Cab. — The  testimony 
of  passengers  who  were  riding  on  the  car  at  the  time  of  the  accident, 
and  who  were  regular  travelers  upon  this  line,  the  schedule  and 
statutory  time  of  which  was  eight  miles  per  hour,  to  the  effect  that 
the  car  was  going  very  fast,  and  at  an  unusual  rate  of  speed,  was 
proper  evidence  to  go  to  the  jury.  The  law  recognizes  a  very  broad 
and  liberal  rule  in  the  reception  of  opinion  evidence  of  nonexperts  as 
to  the  rate  of  speed  at  which  cars  may  be  traveling. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County  and  from  an  order  denying  a  new  trial.  S.  P. 
Hall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Samiial  Bell  McKee,  and  Chickering,  Thomas  ft  Gregory, 
for  AfpellanL 
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M.  C.  Chapman,  Frederick  E.  Whitney,  and  Tom  M.  Brad- 
ley, for  Respondent. 

GAROUTTE,  J.— Plaintiflf  has  recovered  damages  for  per- 
sonal injuries  received  while  a  passenger  upon  one  of  defend- 
ant's electric  street-cars.  The  car  was  going  at  an  unusual 
and  unlawful  rate  of  speed,  and  while  upon  a  curve,  a  flange 
of  the  car  wheel  broke,  the  car  left  the  track,  and  plaintiflf  was 
precipitated  to  the  ground  through  a  window  of  the  car,  to  his 
great  injury.    This  appeal  of  defendant  has  but  little  merit. 

It  is  first  contended  that  the  excessive  speed  of  the  car  was 
not  the  proximate  cause  of  the  accident.  This  claim  is  based 
upon  the  testimony  of  defendant's  witness  to  the  effect  that 
a  perfect  wheel  of  the  kind  here  in  use  would  safely  support  a 
similar  car  running  at  a  speed  much  greater  than  the  speed  of 
this  car  at  the  time  of  the  accident.  This  may  be  conceded, 
and  still,  under  the  facts  of  this  case,  it  might  well  be  said 
by  the  jury  that  the  excessive  and  unlawful  rate  of  speed  of 
the  car  was  the  proximate  cause  of  the  injury.  The  jury  may 
well  have  been  justified  in  saying  that  after  the  fiange  of  the 
wheel  broke  the  car  would  not  have  left  the  track  if  the  speed 
had  not  been  excessive;  or  the  jury  may  have  gone  a  step 
farther  and  declared  that,  even  though  the  car  would  have 
left  the  track,  still  the  plaintiff  would  not  have  been  injured 
if  the  car  had  been  traveling  at  an  ordinary  and  lawful  rate 
of  speed.  It  appears  that  this  plaintiff  was  thrown  across  the 
car  against  and  through  the  window  on  the  opposite  side  of 
the  car  from  where  he  was  sitting.  The  jury  may  well  have  said 
from  the  evidence  that  this  would  not  have  happened  if  the 
car  had  been  traveling  at  a  proper  and  lawful  rate  of  speed, 
notwithstanding  the  wheel  may  have  broken  and  the  car  left 
the  track.  If  the  wheel  may  have  broken  and  the  car  left 
the  track,  and  still  the  plaintiff  not  have  been  injured  except 
for  the  extraordinary  and  unusual  rate  of  speed  of  the  car, 
then  it  may  be  well  said  that  the  excessive  rate  of  speed  was 
the  proximate  cause  of  the  injury  and  not  the  breaking  of  the 
wheel.  While  the  excessive  and  unlawful  rate  of  speed  shows 
negligence  upon  the  part  of  defendant,  of  course  that  fact,  of 
itself,  would  not  be  sufficient  to  indicate  such  speed  to  be  the 
proximate  cause  of  the  injury,  but,  as  we  have  shown,  there 
CXXVn.  Cal,--39 
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are  other  facts  which,  taken  in  connection  with  the  rate  of 
speedy  would  justify  a  jury  in  declaring  that  the  proximate 
cause  of  injury  was  the  excessive  rate  of  speed.  Appellant  in 
this  particular  relies  upon  the  late  case  of  Cox  v.  Chicago  etc. 
Co.,  102  Iowa,  711.  Yet,  upon  examination  of  that  case,  we 
find  it  against  him.  It  is  there  said :  "It  does  not  appear  but 
that  the  limb  which  caused  the  derailment  would  have  been 
caught  up  and  carried  along  as  it  was  had  the  speed  of  the 
train  been  less  than  it  was.''  And  again :  ''Whatever  may 
be  the  reason  for  the  rule,  we  are  clearly  of  the  opinion  that 
the  speed  of  the  train  was  not  the  cause  of  the  accident,  that 
with  the  limb  carried  along  as  it  was  the  accident  would  have 
occurred  if  the  speed  had  been  at  the  rate  of  three  or  five 
miles  per  hour  less  than  it  was.  Had  the  speed  been  but  ten 
miles  per  hour,  the  derailment  and  overturning  of  the  engine 
would  as  surely  have  followed  as  it  did  at  thirteen  to  fifteen 
miles  per  hour."  It  cannot  be  said  in  this  case,  as  matter  of 
law,  that,  if  the  speed  of  the  car  had  been  but  eight  miles  per 
hour,  the  plaintiff  would  still  have  been  precipitated  through 
the  window  of  the  car  and  have  received  the  injuries  suf- 
fered. 

It  is  next  claimed  that  the  accident  to  plaintiff  was  occa- 
sioned by  a  defective  wheel,  that  the  defect  was  latent,  and 
could  not  be,  and  was  not,  discovered  by  defendant  after  the 
best  known  tests  were  applied,  and  this  fact  constituted  a 
complete  defense  to  the  action.  The  defect  in  this  conten-* 
tion  is  patent,  not  latent,  and  it  is  this :  We  have  seen  that 
the  defective  wheel  was  not  necessarily  the  sole  cause  or  to  any 
degree  the  direct  and  proximate  cause  of  the  injury;  and, 
even  conceding  a  latent  defect  in  the  wheel,  and  the  exercise 
of  the  proper  amount  of  care  in  selecting  and  using  the  wheel 
by  defendant,  still,  for  the  reasons  already  suggested,  plain- 
tiff's cause  of  action  may  have  been  full  of  merit,  and  should 
have  gone  to  the  jury  upon  the  question  as  to  the  proximate 
cause  of  the  jury. 

Plaintiff  introduced  the  evidence  of  various  passengers  who 
were  riding  on  the  car  at  the  time  the  accident  occurred  as  to 
the  rate  of  speed  the  car  was  traveling.  It  is  insisted  that 
these  witnesses  were  not  competent  to  give  an  opinion  upon 
that  question.    In  view  of  the  fact  that  they  were  regular 
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travelers  upon  this  line  of  cars,  and  that  the  schedule  and  stat- 
utory time  was  eight  miles  per  hour,  there  can  be  no  question 
that  the  testimony  given  by  these  witnesses  to  the  effect  that 
the  car  was  going  very  fast  and  at  an  unusual  rate  of  speed 
was  proper  evidence  to  go  to  the  jury ;  and  indeed  the  law 
recognizes  a  very  broad  and  liberal  rule  in  the  reception  of 
opinion  evidence  of  nonexperts  as  to  the  rate  of  speed  cars 
may  be  traveling.  As  before  suggested,  these  witnesses  had 
been  in  the  habit  of  traveling  upon  this  line  of  road,  and  had 
at  least  made  casual  observation  as  to  the  speed  of  the  care  at 
other  times.  They  were  fairly  intelligent,  and  only  gave  an 
approximate  opinion  as  to  the  rate  of  speed  the  car  was  going. 
Ihe  fact  that  they  were  passengers  upon  the  car,  rather  than 
bjnstanders,  does  not  bar  them  from  testifying  in  this  regard. 
The  reported  cases  rejecting  the  class  of  evidence  here  offered 
are  few  indeed,  while  there  is  an  abundance  of  authority  to 
support  its  admission.  {Thomas  v,  Chicago  etc.  Ry.  Co.,  86 
Mich.  496;  Walsh  v.  Missouri  Pac,  Ry.  Co.,  102  Mo.  582; 
Ward  V.  Chicago  Street  etc.  Ry.  Co.,  85  Wis.  601.) 

We  find  no  merit  in  the  objection  to  the  hypothetical  ques- 
tion put  to  the  witness  Woolsey.  Neither  is  there  substantial 
merit  in  the  remaining  assignments  of  error. 

For  the  foregoing  reasons  the  judgment  and  order  are  af- 
firmed. 

Van  Dyke,  J.,  an^l  Harrison,  J.,  concurred. 

Hearing  in  Bank  denied. 


612        Stockton  Sav.  &  Loan  Soc.  v.  Harrold.  [127  Cal. 

[Sac.  No.  613.    Department  One.— February  21,   1000.] 

STOCKTON  SAVINGS  AND  LOAN  SOCIETY,  Respond- 
ent, V.  N.  S.  HARROLD  et  al.,  Respondents,  and  JOHN 
DEMPSTER  McKEE,  Appellant. 

FOBECLOSUBB  OF  MOBTGAOES — CbOSB-CoHPLAIITT— MORTGAGE  OF  DIS- 
TINCT Tbaots  to  Secuse  One  Debt — New  Parties. — In  an  action  to 
foreclose  two  several  ^mortgages  executed  by  each  of  the  makers 
of  a  joint  and  several  note  to  plaintiff,  upon  his  individual  prop- 
erty, a  subsequent  mortgagee,  made  a  party  defendant,  who  holds 
a  note  of  one  of  the  same  makers,  secured  by  a  mortgage  executed 
by  him  and  a  third  person  upon  a  larger  tract,  and  also  secured 
by  a  subsequent  mortgage  executed  by  the  same  maker  upon  a 
wholly  distinct  tract,  may,  by  cross-complaint,  foreclose  both  of  his 
mortgages,  bringing  in  whatever  new  parties  are  necessary  to  such 
foreclosure.  It  is  error  to  strike  out  from  the  cross-complaint  al- 
legations concerning  the  mortgage  upon  the  distinct  tract  securing 
the  same  debt  secured  by  the  mortgage  of  the  larger  tract,  which  in- 
cluded premises  covered  by  one  of  plaintiff's  mortgages. 

Id. — ^Loss  OF  Lien  not  Foreclosed. — If  the  defendant  were  to  sue  in  an 
independent  action  of  foreclosure,  he  would  lose  the  lien  of  the 
mortgage  of  the  distinct  property  securing  the  same  debt,  if  it  were 
omitted  from  the  foreclosure;  and  he  cannot  be  compelled  to  lose 
part  of  his  security,  when  foreclosing  his  mortgages  by  way  of  cross- 
complaint. 

Id.— Right  of  Cross-Complaint— Additional  Land — New  Parties. — 
The  provision  in  section  442  of  the  Code  of  Civil  Procedure  for 
a  cross-complaint  where  affirmative  relief  is  sought  affecting  the 
property  to  which  the  action  relates,  only  requires  that  there  shall 
be  some'  connection  between  the  cause  of  action  in  the  cross-eom- 
plaint  and  the  property  to  which  the  action  relates;  and  the  fact 
that  the  cause  af  action  of  the  defendant  includes  additional  land  as 
well  as  that  with  which  the  plaintiff  is  concerned,  and  the  further 
fact  that  new  parties  are  brought  in  by  the  cross-complaint,  are  not 
tenable  objections  thereto. 

Id. — ^Mortgage  of  Distinct  Land  Securing  Distinct  Notes — Restric- 
tion OF  Foreclosure  bt  Cross-Complaint — Decree  Saving  Lien. — 
Where  tne  mortgage  of  the  distinct  tract  of  land  not  included  in 
the  complaint  not  only  secured  a  joint  note,  which  was  also  secured 
by  a  mortgage  inclusive  of  part  of  the  land  described  in  the  com- 
plaint)  but  also  secured  a  wholly  distinct  note  of  one  of  the  par- 
ties to  the  joint  note,  it  cannot  be  foreclosed  by  cross-complaint,  so 
far  as  respects  such  distinct  note;  but  the  decree  of  foreclosure 
ahoold  save  from  the  effect  of  the  sale  the  lien  of  the  mortgage 
such  distinct  note. 
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Id. — Successive  Foreclosubes — Construction  or  Code. — Section  726 
of  the  Code  of  Civil  Procedure,  providing  that  there  shall  be  but 
one  action  to  recover  any  debt  secured  by  mortgage,  does  not  pro- 
hibit successive  foreclosures  for  distinct  debts  secured  by  the  same 
mortgage  when  the  circumstances  render  that  course  proper. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    Edward  I.  Jones,  Judge. 

The  facts  are  stated  in  the  opinion, 

Henry  E.  Monroe,  and  Edward  J.  Pringle,  for  Appellant. 

NicoU  A  Orr,  for  Stockton  Savings  and  Loan  Society,  and 
for  New  Defendant  to  Cross-Complaint,  Respondents. 

Arthur  L.  Levinsky,  Woods  A  Levinsky,  R.  L.  Beardslee, 
W.  B.  Nutter,  W.  N.  Rutherford,  and  Gunnison,  Booth  & 
Barnett,  for  Other  Defendants,  Respondents. 

BRITT,  C— On  December  7,  1894,  the  defendants,  N.  S. 
Harrold  and  H.  W.  Cowell,  made  to  plaintiflF  their  joint  and 
several  promissory  note  for  the  sum  of  fifty-six  thousand  six 
hundred  and  eighty-two  dollars,  and  to  secure  payment  there- 
of Harrold  executed  to  plaintiff  a  mortgage  of  certain  lands, 
his  individual  property,  and  for  the  same  purpose  Cowell  also 
made  to  the  plaintiff  a  mortgage  of  lands  owned  by  him  in 
severalty.  Plaintiff  brought  this  action  to  foreclose  said 
mortgages,  and  joined  as  a  party  defendant,  among  other 
persons,  the  appellant  McEee,  alleging  that  McKee  claims  an 
interest  in  the  said  lands  subsequent  and  subject  to  the  liens 
of  said  mortgages. 

McKee  is  the  creditor  of  Harrold  and  Cowell  jointly,  and 
also  of  each  of  them  severally ;  for  his  security  he  holds  two 
mortgages  executed  by  said  Harrold,  and  a  series  of  three 
mortgages  executed  by  said  Cowell;  there  is  no  material 
difference  in  the  legal  questions  arising  in  the  case  upon  the 
two  sets  of  securities,  respectively,  and  it  will  be  convenient, 
and  sufficient  for  our  purposes  to  give  a  summary  of  the 
transactions  and  proceedings  which  immediately  concern 
the  mortgages  of  the  defendant  Cowell,  omitting  such  as 
concern  more  directly  those  of  the  defendant  Harrold.  The 
said  mortgage  of  Cowell  to  the  plaintiff  dated  December  7, 
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1894,  covered  a  tract  of  land  about  two  thousand  two  hun- 
dred and  forty  acres  in  area;  on  February  15,  1898,  Cowell 
made  his  promissory  note  to  McKee  for  the  sum  of  thirty- 
three  thousand  dollars,  and,  to  secure  payment  thereof,  he 
executed  to  McKee  a  mortgage  of  the  same  date  (in  which 
one  E.  C.  Crowell  joined  as  mortgagor)  of  and  upon  the 
said  tract  of  two  thousand  two  hundred  and  forty  acres  and 
also  an  adjacent  tract  of,  say,  four  hundred  and  seventy 
acres.  On  May  23,  1896,  H.  W.  Cowell  and  said  Harrold 
made  their  joint  and  several  note  in  favor  of  McKee  for 
the  sum  of  nine  thousand  four  hundred  and  ninety-one  dol- 
lars; and  said  H.  W.  Cowell,  to  secure  payment  thereof,  and 
also  as  additional  security  for  his  said  note  of  February  15, 
1896,  executed  his  several  mortgage  to  McKee  upon  another 
body  of  land  containing,  it  seems,  nine  hundred  and  sixty 
acres,  which  was  entirely  distinct  from  the  lands  included 
in  the  previous  mortgage  of  February  15th.  There  was  a 
third  mortgage  from  H.  W.  Cowell  to  McKee,  made  July 
19,  1897,  upon  portions  of  the  tract  of  nine  hundred  and 
sixty  acres  just  mentioned,  as  yjt  further  security  for  said 
note  of  February  15,  1896;  the  motive  for  executing  this  in- 
strument is  not  clear,  for  the  property  covered  by  it  seema 
to  have  been  already  mortgaged  for  the  same  debt;  it  adds 
nothing  to  the  facts  which  influence  the  law  of  the  case,  and 
what  is  herein  said  respecting  the  mortgage  of  May  23, 1896, 
treated  as  security  for  the  note  of  thirty-three  thousand  dol- 
lars, may  be  regarded  as  applying  also  to  said  mortgage  of 
July,  1897.  The  debts  evidenced  by  all  the  notes  aforesaid, 
together  with  interest  thereon,  were  due  and  unpaid  at  the 
time  the  plaintiflF  commenced  this  action. 

McKee  filed  a  cross-complaint  against  the  plaintiff  and 
against  Harrold,  Cowell,  and  other  defendants  named  in  the 
plaintiff's  complaint,  joining  also  as  defendants  in  his  croas- 
complaint  said  E.  C.  Cowell  and  one  Westbay  and  one  West, 
who  were  not  parties  to  the  plaintiff's  action.  In  the  cross- 
complaint,  McKee  set  up  all  his  said  mortgages,  and  prayed 
the  foreclosure  thereof.  Among  the  averments  of  his  plead- 
ing was  one  that  said  Westbay  and  West  claim  an  interest 
in  the  land  embraced  in  the  mortgage  of  May  23,  1896, 
which  interest  is  subject  to  the  lien  of  that  mortgage.  On 
motion  of  the  plaintiflF,  the  court  struck  out  of  the  cross- 
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complawt  the  allegations  thereof  relating  to  said  mortgage 
of  May  23d,  on  the  ground  that  the  same  ''do  not  relate  to 
or  depend  upon  the  contract  or  transaction  upon  which  plain- 
tiff's action  was  brought,  nor  do  said  portions  of  said  cross- 
oomplaint  affect  the  property  to  which  said  action  relates/' 
and  that  they  consist  of  matter  irrevelant  to  plaintiff's  cause 
of  action.  Judgment  was  rendered  for  the  foreclosure  of 
plaintiff's  two  mortgages,  and  also  McKee's  mortgage  of 
February  16,  1896;  the  judgment  required,  among  other 
things,  the  sale  of  all  the  land  affected  by  the  mortgage 
last  mentioned,  and  the  application  of  the  proceeds  realized 
from  the  sale  of  the  tract  of  two  thousand  two  hundred  and 
forty  acres  first  to  the  payment  of  the  demand  secured  by 
plaintiff's  mortgage  thereon,  and  the  excess,  if  any,  on 
H.  W.  Gowell's  indebtedness  of  thirty-three  thousand  dollars, 
with  interest,  etc.,  to  McEee;  and  that  if  such  excess  should 
be  insufficient  to  pay  the  amount  of  such  indebtedness  to 
McKee,  then  that  the  tract  of  four  hundred  and  seventy 
acres  be  sold  in  order  to  raise  the  balance;  and  that  if  a 
deficiency  strll  remain,  McKee  shall  have  judgment  against 
Cowell  personally  for  the  amount  thereof.  The  plaintiff  is 
the  only  party  who  resisted  McKee's  attempt  to  foreclose 
all  his  mortgages. 

Of  the  facts  thus  stated,  the  point  mainly  contested  is 
whether  the  court  erred  in  striking  out  portions  of  McKee's 
cross-complaint,  and  thus  preventing  the  foreclosure  in  this 
action  of  his  mortgage  of  May  23, 1896,  on  the  tract  of  nine 
hundred  and  sixty  acres.  The  circumstances  which  render 
a  cross-complaint  proper  are  defined  by  statute :  ''Whenever 
the  defendant  seeks  affirmative  relief  against  any  party  re- 
lating to  or  depending  upon  the  contract  or  transaction  upon 
which  the  action  is  brought,  or  affecting  the  property  to 
which  the  action  relates,  he  may  ....  file  a  cross- 
complaint."  (Code  Civ.  Proc.,  sec.  442.)  Obviously,  the 
relief  sought  by  McKee  does  not  relate  to  or  depend  upon 
the  contracts  or  transactions — ^the  prior  note  and  mortgages 
—on  which  the  plaintiff's  suit  is  founded ;  so  that  the  inquiry 
becomes  whether  the  relief  sought  on  the  mortgage  of  May 
23,  1896,  so  affects  the  property  to  which  plaintiff's  action 
relates  that  such  mortgage  is  the  proper  subject  of  foreclosure 
by  cross-complaint. 
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Coweirs  individual  note  to  MoKee  for  the  sum  of  thirty- 
three  thousand  dollars  was  secured,  as  has  been  seen :  1.  By 
the  mortgage  of  same  date  as  the  note,  February  15,  1896, 
which  covered  the  two  thousand  two  hundred  and  forty 
acres  of  land  included  in  the  prior  mortgage  to  plaintiff, 
and  covered  also  an  adjacent  tract  of  four  himdred  and 
seventy  acres;  2.  By  the  later  mortgage  of  May  23,  1896,  on 
a  separate  and  distinct  tract  of  nine  hundred  and  sixty  acres. 
McKee's  right  to  foreclose  on  the  tract  of  two  thousand  two 
hundred  and  forty  acres,  as  to  which  his  mortgage  of 
February  15th  was  a  second  lien,  is  admitted;  the  court 
below  went  farther  and  decreed  the  foreclosure  of  that  mort- 
gage on  the  adjacent  tract  of  four  hundred  and  seventy  acres 
as  to  which  it  was  a  first  lien ;  but  there  the  court  halted;  as 
the  result  of  its  ruling  on  the  motion  to  strike  out  parts  of 
McKee's  pleading,  the  tract  of  nine  hundred  and  sixty  acres, 
on  which  the  same  note  of  thirty-three  thousand  dollars  was 
secured  by  the  mortgage  of  May  23d,  was  left  beyond  the  pale 
of  the  judgment.  By  the  law  of  this  state  one  who  proceeds 
for  the  recovery  of  a  debt  secured  by  mortgage  is  required 
to  exhaust  the  security  in  one  action  for  the  foreclosure  of 
the  mortgage  (Code  Civ.  Proc,  sec.  726) ;  and  it  has  been 
held,  pursuant  to  the  policy  declared  by  the  statute,  that 
when  the  same  debt  is  secured  by  two  distinct  mortgages 
the  foreclosure  of  but  one  of  these  has  the  effect  to  waive 
and  nullify  the  lien  of  the  other.  (Hall  v.  Araott,  80  Cal. 
348.)  To  like  effect  are  Mascarel  v.  Raff  our,  51  Cal.  242, 
and  Commercial  Bank  v.  Kershner,  120  Cal.  495.  So  that 
if  the  doctrine  contended  for  by  the  plaintiff  is  right  and 
the  judgment  stands,  the  result  must  be  that  McKee  can 
never  enforce  the  lien  of  his  mortgage  of  May  23d  for  any 
part  of  the  debt  evidenced  by  Cowell's  note  for  thirty-three 
thousand  dollars.  Moreover,  although  the  court  decreed  that 
a  judgment  for  the  amount  of  deficiency  should  be  docketed 
in  favor  of  McKee  against  Cowell  personally,  in  case  the 
proceeds  of  sale  of  the  premises  included  in  the  mortgage  of 
February  15th  (after  first  satisfying  the  mortgage  of  Cowell 
to  plaintiff)  should  be  insufficient  to  pay  the  amount  due 
on  the  note  of  thirty-three  thousand  dollars,  with  costs,  etc., 
yet  it  is  at  least  doubtful  whether  this  procedure  was  regu- 
lar; for  McKee  had  not  exhausted  his  mortgage  security  for 
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that  note;  in  general,  the  personal  liability  of  a  mortgagor 
is  "contingent  on  the  fact  that  a  sale  of  the  mortgaged 
premises  shall  fail  to  satisfy  the  debt  and  costs"  (Biddel  v, 
Bfizzolara,  64  Gal.  362) ;  and  this,  it  has  been  held,  means 
the  sale  of  all  the  mortgaged  premises — the  remedy  of  fore- 
closure being  waived  in  part,  the  personal  liability  of  the 
mortgagor  is  also  waived.  {Bull  v,  Coe,  77  Cal.  55 ;  11  Am. 
St  Rep.. 235;  Woodward  v.  Brown,  119  Cal.  283;  63  Am. 
St.  Rep.  108,  and  cases  cited.)  It  is  therefore  plain  that,  if 
McKee  had  himself  first  commenced  a  suit  to  foreclose  for 
Cowell's  debt  of  thirty-three  thousand  dollars,  he  must  have 
pleaded  both  the  mortgages  by  which  such  debt  was  secured, 
under  penalty  of  losing  all  the  security  not  thus  claimed; 
in  such  an  action  he  would  have  had  the  right  to  bring  the 
Stockton  Savings  and  Loan  Society  before  the  court,  and 
the  court  would  have  made  provision  by  its  decree  for  the 
discharge  first  of  the  prior  mortgage  of  said  society  for  the 
proceeds  of  sale  of  the  tract  of  two  thousand  two  hundred 
and  forty  acres  (Outzeit  v.  Pennie,  97  Cal.  489) ;  McKee's 
two  mortgages  for  the  same  debt  would  have  been  foreclosed, 
and  thus. the  court  would  have  administered  in  such  hypo- 
thetical action  the  same  relief  which  McKee  claims  should 
have  been  administered  in  the  case  here.  So  that  there  is 
no  difficulty  inherent  in  the  facts  of  the  case  to  prevent  the 
court  from  disposing  of  both  McKee's  mortgages  in  the 
same  judgment  which  disposes  of  the  mortgages  of  plaintiff. 

Plaintiff  urges  on  sundry  grounds  that  such  objects  can- 
not be  accomplished  by  cross-complaint. 

1.  The  effect  of  section  442  of  the  Code  of  Civil  Proced- 
ure is  to  require  that  in  cases  like  the  present  the  relief  sought 
by  cross-complaint  must  be  such  as  affects  "the  property  to 
which  the  action  relates,"  viz.,  the  property  which  is  the 
subject  of  the  action  brought  by  the  plaintiff;  it  is  argued 
hence — although  in  the  face  of  the  practice  adopted  by  the 
court  in  decreeing  the  sale  of  the  parcel  of  four  hundred 
and  seventy  acres — that  McKee  can  have  no  foreclosure  on 
land  which  plaintiff  has  not  proceeded  against.  The  relief 
claimed  by  the  cross-complaint  in  the  effort  to  recover  on 
Cowell's  note  for  thirty-three  thousand  dollars  does  not  af- 
fect the  land  of  Cowell  against  which  plaintiff  is  proceeding, 
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such  note  being  secured  by  a  mortgage  which  is  a  second 
lien  on  that  land;  the  statute  does  not  require  that  McKee 
shall  abandon  part  of  his  security  for  the  same  debt — the 
later  mortgage  of  May  23d — ^in  filing  a  crossKX)mplaint  for 
the  foreclosure  of  the  other  part;  it  has  not  been  enacted 
that  the  affirmative  relief  sought  by  the  cross-complaint  shall 
affect  only  the  property  to  which  the  plaintiff's  action  relates. 
As  said  of  a  very  similar  statute:  'The  requisite  of  oonnec- 
tion  of  the  defendant's  cause  of  action  with  the  subject  of 
the  plaintiff's  action  is  not  defined  or  restricted  by  the  stat- 
ute. There  must  only  be  some  connection."  (  Metropolitan 
Trust  Co.  V.  Tonawanda  etc.  R.  R.  Co.,  43  Hun,  521;  af- 
firmed, 106  N.  Y.  673.)  It  has  been  several  times  held 
that  a  defendant  may,  by  cross-complaint  or  cross-bill,  ob- 
tain relief  affecting  land  in  addition  to  that  involved  in  the 
plaintiff's  suit,  when  the  cross-complainant's  cause  of  action 
includes  such  additional  land  as  well  as  that  with  which  the 
plaintiff  is  concerned.  (Loughridge  v.  Cawood,  97  Ky.  533 ; 
Morrison  v.  Morrison,  140  111.  560;  Phillips  v.  Anthony,  47 
S.  C.  460.) 

2.  A  second  objection  is  that  new  parties,  E.  Q,  Cowell, 
Westbay,  and  West,  are  brought  into  the  action  by  the  cross- 
complaint  in  the  attempt  to  foreclose  the  mortgage  of  May 
23d.  This,  in  itself,  is  no  substantial  objection,  if  the  cause 
of  action  to  which  they  are  made  parties  defendant  is  the 
proper  subject  of  a  cross-complaint.  {Mackenzie  v.  Hodgkin, 
126  Cal.  591,  and  cases  cited;  Loughridge  v.  Cawood,  supra.) 
The  apprehension  expressed  by  plaintiff  that  said  new  par- 
ties might  themselves  file  a  cross-complaint  involving  the 
lands  affected  by  Cowell's  mortgage  of  May  23d  and  yet 
other  lands,  and  so  an  ''endless  continuity"  of  cross-com- 
plaints might  occur,  is  without  foundation ;  there  could  be 
no  proper  cross-complaint  which  does  not  in  some  manner 
affect  ''the  property  to  which  the  action  relates,"  viz.,  the 
property  which  is  the  subject  of  the  plaintiff's  complaint. 

3.  Reliance  is  placed  on  Brill  v.  Shively,  93  Cal.  674.  Some 
language  was  used  in  the  opinion  in  that  case  which  from 
its  generality  seems  to  support  plaintiff's  contention.  Brill 
had  held  a  mortgage  on  two  pieces  of  land,  one  of  which 
was  subject  to  a  prior  mortgage.  In  an  action  to  foreclose 
the  prior  mortgage,  Brill  had  been  made  a  defendant,  and 
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by  aiiswer  had  prayed  that  any  surplus  remaining  after 
satisfying  the  prior  mortgage  should  be  paid  over  to  him 
in  virtue  of  his  subsequent  mortgage.  When  Brill  came 
to  foreclose  his  own  security,  it  was  claimed  in  defense  that 
he  had  already  had  his  one  foreclosure  in  the  said  former 
suit,  and  was  barred  of  any  further  remedy;  but  it  was 
considered  by  the  court  here  that  the  judgment  in  the  for- 
mer action  concerned  only  the  tract  involved  in  that  action, 
and  was  no  bar  to  Brill's  foreclosure  upon  the  other  tract. 
This  was  all  that  was  necessary  for  the  disposition  of  the 
case,  but  it  was  further  remarked  in  the  opinion  that  Brill's 
mortgage  on  the  tract  as  to  which  it  was  the  sole  encum- 
brance "could  not  be  foreclosed  in  an  action  brought  to  fore- 
close a  mortgage  upon  another  and  separate  piece  of  land." 
The  remark  was  just  as  applied  to  the  circumstances  of  that 
case;  there  could  be  no  foreclosure  by  a  mere  answer — a 
pleading  which,  under  our  system,  is  responsive  only  to  the 
plaintiff's  complaint  and  regularly  is  served  on  nobody  but 
the  plaintiff;  this  court  has  several  times  so  decided.  (White 
V.  PaiUm,  87  Cal.  151 ;  Hibemia  etc.  Soc.  v.  Clarke,  110  Cal. 
27.  See,  also,  Qoodenow  v.  Ewer,  16  Cal.  468,  469;  76  Am. 
Dec.  540.)  How  widely  the  relief  granted  in  such  cases 
on  the  cross-complaint  of  a  mortgagee  defendant  differs,  in 
its  nature  and  its  consequences,  from  that  which  may  pos- 
sibly be  allowed  on  his  answer,  appears  from  Black  v.  Oer- 
ichten,  58  Cal.  56,  distinguishing  Frink  v.  Murphy,  21  Cal. 
108 ;  81  Am.  Dec.  149.  Plaintiff  cites  also  Pauly  v,  Rogers, 
121  Cal.  294.  There  the  court  said  that  "under  the  authority 
of  Brill  V.  Shively,  supra,  there  could  be  no  such  foreclosure 
under  a  cross-complaint,"  referring  to  an  alleged  attempt  by 
a  mortgagee  defendant  in  a  previous  action  to  foreclose  his 
mortgage  on  land  additional  to  that  affected  by  the  original 
complaint  in  that  action.  We  understand  this  observation 
in  Pauly  v.  Rogers,  supra,  to  be  a  statement  of  what  was 
said  in  Brill  v.  Shively,  supra,  rather  than  an  affirmance  of 
the  dictum  as  law,  for  the  court  proceeded  to  show  that  in 
the  case  then  before  it — Pauly  v,  Rogers — the  so-called  cross- 
complaint  was  not  such  in  fact,  that  it  omitted  a  necessary 
party,  and  had  been  treated  by  the  trial  court  merely  as 
an  answer,  and  that  the  former  action  was  not  tried  or  sub- 
mitted "upon  the  cross-complaint  as  a  pleading  demanding 
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aflBnnative  relief."  Certainly,  nothing  was  decided  in  either 
Brill  V.  Shively,  or  Pauly  v.  Rogers,  adverse  to  the  views 
we  entertain  of  the  present  case.  In  our  opinion,  McKee 
was  entitled  to  foreclose  in  this  action  all  his  mortgage 
security  for  the  note  of  thirty-three  thousand  dollars. 

The  status  of  the  security  for  the  note  of  nine  thousand 
four  hundred  and  ninety-one  dollars  requires  separate  con- 
sideration. Although  that  note  is  included  in  the  mortgage 
of  May  23d  with  the  previous  note  of  February  15th,  yet  it 
is  a  wholly  distinct  debt — the  promise  of  Harrold  and  Cowell 
jointly,  while  the  note  of  February  15th  is  the  promise  of 
Cowell  alone.  The  mortgage  of  May  23d,  so  far  as  regards 
the  smaller  note,  is  therefore  virtually  a  separate  mortgage 
for  the  security  of  that  note  (see  Tyler  v.  Yreka  Water.  Co., 
14  Cal.  212) ;  in  that  aspect,  it  certainly  does  not  affect  the 
property  to  which  the  plaintiff's  action  relates ;  the  note  of 
nine  thousand  four  hundred  and  ninety-one  dollars  is  a  cause 
of  action  in  McKee's  favor  secured  only  on  the  tract  of 
nine  hundred  and  sixty  acres,  and  no  sufficient  reason  ap- 
pears why  it  should  be  allowed  any  standing  for  enforcement 
in  this  suit.  The  decree  for  the  sale  of  the  tract  of  nine  hun- 
dred and  sixty  acres  to  satisfy  the  note  for  thirty-three  thou- 
sand dollars,  with  interest,  etc.,  should  direct  that  the  sale 
be  made  of  that  tract  subject  to  the  lien  of  the  mortgage  of 
May  23d  for  the  payment  of  the  said  note  for  nine  thousand 
four  hundred  and  ninety-one  dollars,  and  that  McKee  be 
permitted  to  proceed  by  independent  action  against  the  pur- 
chaser and  other  proper  parties  to  enforce  the  lien  thus 
saved  and  reserved  in  his  favor.  The  power  of  a  court  of 
equity  in  a  proper  case  to  direct  a  sale  of  property  on  fore- 
closure of  a  mortgage  saving  from  the  effect  of  the  sale  of 
a  further  lien  secured  by  the  same  or  some  other  encum- 
brance is  sufficiently  established  by  authority.  (Metropoli- 
tan Trust  Co.  V.  Tonaivanda  etc.  R.  R.  Co.,  supra;  Hughes 
V.  Frisby,  81  111.  188 ;  Poweshiek  Co,  v.  Dennison,  36  Iowa, 
249;  Cox  v.  Wheeler,  7  Paige,  248) ;  and  the  present  seems 
to  us  to  be  a  proper  case  for  the  exercise  of  the  power.  Sec- 
tion 726  of  the  Code  of  Civil  Procedure,  providing  that 
there  shall  be  but  one  action  to  recover  any  debt  secured 
by  mortgage^  does  not  stand  in  the  way  of  thai;  course;  it 
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does  not  prohibit  successive  foreclosures — when  required  by 
the  circumstances — for  distinct  debts  secured  by  the  same 
mortgage.  (Compare  McDovgal  v,  Dovmey,  45  Cal.  165; 
Hunt  V.  Dohrs,  39  Cal.  304.)  McKee  will  thus  have  the 
full  benefit  of  all  his  securities,  and  at  the  same  time  plain- 
tiflf's  action  will  be  kept  clear  of  wholly  extraneous  contro- 
versies as  designed  by  Section  442  of  the  Code  of  Civil  Pro- 
cedure. In  order,  however,  that  the  court  might  make 
the  proper  provision  by  its  decree  for  the  sale  of  the  tract 
of  nine  hundred  and  sixty  acres  subject  to  the  lien  of  the 
mortgage  of  May  23d  for  the  payment  of  the  note  of  the 
same  date,  it  was  necessary  that  the  cross-complaint  contain 
appropriate  allegations  regarding  that  note,  and  it  was  er- 
ror to  strike  them  from  the  pleading.  We  may  suggest  that 
the  cross-complainant  have  advice  of  counsel  before  becom- 
ing himself  the  purchaser  of  this  tract  at  the  sale  under  the 
first  foreclosure,  lest  by  such  purchase  he  hazard  the  ex- 
tinguishment of  his  remaining  lien  therein  and  with  it  the 
secured  debt.  (See  Cox  v,  Wheeler,  mpra,)  We  intimate 
no  opinion  whether  such  result  would  follow. 

It  will  be  understood  that  the  conclusions  here  announced 
respecting  the  Cowell  mortgages  apply  also  to  the  mortgages 
of  Harrold  in  the  like  situation.  Tlie  judgment  should  be 
reversed. 

Ghipman,  C,  and  Cooper,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed.  Van  Dyke,  J.,  Garoutte,  J.,  Harrison,  J. 
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The  statement  further  shows  that  the  original  assessment, 
ci^rtificate  of  the  city  engineer,  diagram,  warrant,  and  affida- 
vit of  demand  were  offered  in  evidence  together.  That  they 
were  indorsed : 

"2329  assessment  for  sewering,  etc.,  First  avenue,  between 
Point  Lobos  avenue  and  Clement  street. 

"WM.  J.  FORD, 
"Contractor." 

"Recorded  this  8th  day  of  May,  1896,  in  volume  120,  page 
91.  "THOS.  ASHWORTH, 

"Superintendent  of  Public  Streets,  Highways,  and  Squares. 

"Per  John  J.  Bryan, 
"Deputy." 

Respondent  offered  in  evidence  volume  120,  page  91,  show- 
ing that  the  assessment,  diagram,  and  warrant  were  correctly 
recorded.  It  further  showed  that  the  engineer's  certificate 
was  correctly  recorded,  except  that  the  words  "depth  being 
0.  K."  were  not  copied  and  were  not  of  record.  We  thiuK 
the  recording  of  the  certificate  with  the  other  documents  re- 
quired by  the  statute,  with  the  ommission  of  the  words  "depth 
being  O.  K.,"  was  a  substantial  compliance  with  the  statute. 
Their  omission  from  the  record  did  not  affect  any  substantial 
right  of  appellant.  It  is  said  by  Judge  Cooley  in  his  work  on 
Taxation,  at  page  234 :  "If;  however,  the  defect  in  a  record 
is  obviously  clerical,  and  nothing  more,  that  is  to  say,  if  the 
record  on  its  face  sufficiently  shows  that  the  proper  steps  have 
in  fact  been  taken,  but  there  is  some  error  on  the  part  of  re- 
cording officer  in  putting  the  evidence  upon  the  record  in  pre- 
cise conformity  to  the  law,  some  omission  of  a  word,  or  the 
accidental  employment  of  one  word  for  another,  or  any  simi- 
lar error  which  cannot  mislead,  the  mistake  may  be  over- 
looked, and  the  court,  when  the  record  becomes  the  subject  of 
judicial  investigation,  may  by  intendment  supply  what  is 
omitted  and  correct  what  is  erroneous,  and  then  sustain  the 
record  as  though  the  proper  corrections  had  been  made  by 
the  recording  officer  himself." 

In  San  Francisco  v.  Certain  Real  Estate,  50  Cal.  188, 
which  was  an  action  in  rem  to  enforce  a  street  assessment, 
the  duplicate  assessment-roll  required  to  be  made  under  sec- 
tion 7  of  the  act  of  February  1,  1870,  amendatory  of  the  act 
of  March  30,  1868  (Stats.  1869-70,  p.  41),  did  not  contain 
the  certificate  of  the  mayor  which  was  appended  to  the  orig- 
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inal  assessment-roll.  This  omission  on  the  trial  was  held  to 
be  immaterial,  and  in  sustaining  the  ruling  on  appeal  this 
court  said:  "It  appears  in  the  record  that  the  original  roll 
was  duly  made  and  properly  certified  by  the  mayor,  who 
delivered  it  to  the  auditor,  but,  in  making  the  duplicate  for 
the  collector,  the  auditor  omitted  therefrom  the  certificate  of 
the  mayor.  The  court  below  held  the  omission  to  be  imma- 
terial, and  we  agree  in  that  opinion.'' 

In  Oillis  V.  Cleveland,  87  Cal.  220,  the  record  showed  that 
the  warrant  was  properly  signed  and  countersigned,  but  that 
ID  recording  it  the  name  and  official  designation  of  the  mayor 
was  left  out  of  the  record-book.  This  court  held  that  the  law 
as  to  recording  had  been  substantially  complied  with,  and 
that  the  omitted  words  were  immaterial.  So  in  this  case  we 
fail  to  see  how  the  omitted  words  could  have  in  any  way  mis- 
led or  injured  the  appellant.  They  were  not  a  part  of  the  de- 
scription of  the  premises,  nor  of  the  assessment.  In  fact, 
their  meaning  is  not  explained  in  the  record ;  neither  is  any 
explanation  attempted  in  appellant's  brief.  It  is  claimed 
tliat  there  is  no  authentication  of  the  record  of  the  engineer's 
certificate.  The  transcript  shows  that  page  91  contained  a 
correct  copy  of  the  engineer's  certificate,  with  the  exception 
of  the  omitted  words  hereinbefore  stated.  The  certificate  of 
recording  is  as  follows :  "The  foregoing  on  page  91  is  a  true 
and  correct  record  of  assesssment,  diagram,  and  warrant  re- 
corded and  issued  this  8th  day  of  May,  1896.  Thos.  Ash- 
worth,  Superintendent  of  Public  Streets,  Highways,  and 
Squares,  per  G.  H.  Oulton,  Deputy."  The  certificate  omitted 
to  mention  the  engineer's  certificate,  but  we  think  the  record 
shows  that  it  was  recorded.  The  fact  of  recording,  and  not 
the  record  evidence  of  the  fact,  was  the  main  jurisdictional 
question.  When  the  papers  enumerated  in  the  statute,  con- 
taining the  material  matters  required,  were  recorded,  the 
amount  of  the  assessment  became  a  lien  upon  the  lot.  (Hell- 
man  v.  Shoulters,  114  Cal.  158,  and  cases  cited.) 

In  Jdimmelmann  v.  Hoadley,  44  Cal.  225,  the  record  of 
the  assessment,  diagram,  and  warrant  covered  six  pages  of  the 
volume  of  the  record.  The  certificate  was  as  follows :  "The 
foregoing,  on  page  79,  is  a  true  and  correct  record  of  the  as- 
sessment, diagram,  and  warrant  issued  this  twentieth  day  of 
CXXVn.  Cal.— 40 
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October,  A.  D.  1870."  It  was  claimed  that  the  certificate 
was  no  authentication  of  any  other  part  of  the  book  than 
page  79,  and  in  discussing  the  point  this  court  said:  "It  is 
apparent,  we  think,  that  the  omission  of  the  numbers  of  the 
five  preceding  pages  was  a  mere  clerical  error,  and  that  such 
error  was  not  calculated  to  mislead  a  person  owning  or  deal- 
ing with  a  lot  mentioned  in  the  assessment." 

It  is  said  that  the  record  fails  to  show  that  the  warrant,  as- 
sessment, diagram,  and  certificate  were  delivered  to  the  con- 
tractor before  he  made  demand  for  payment.  Before  the  con- 
tractor has  authority  to  demand  payment,  these  document? 
must  have  been  recorded  and  delivered  to  him.  We  think 
the  record  shows  such  recording  and  delivery  before  demand 
made.  The  superintendent  of  streets  certified  that  the  assess- 
ment, diagram,  and  warrant  were  recorded  May  8, 1896.  The 
certified  return  shows  the  warrant  in  proper  form,  signed  by 
the  superintendent  of  streets  and  the  mayor,  dated  May  8, 
1896.  The  affidavit  of  plaintiff  on  the  return  shows  ''that 
since  the  date  of  said  warrant,  to  wit,  on  the  fifth  day  of 
June,  A.  D.  1896,  and  with  and  by  virtue  thereof  as  such  as- 
signee, he  went  upon  each  of  the  lots  of  land  exhibited  on  the 
diagram  attached  to  the  said  assessments,"  etc. ;  then  follows 
particulars  as  to  demand.  It  is  therefore,  plain  from  the  rec- 
ord that  the  plaintiff  had  the  assessment,  warrant,  and  dia- 
gram in  his  possession  after  they  were  recorded  and  when  de- 
mand was  made.  We  cannot  indulge  in  the  supposition  that 
they  might  have  been  delivered  to  plaintiff  before  they  were 
recorded.  It  appears  in  the  original  return  that  these  words 
are  used :  "Subscribed  and  sworn  to  before  me  this  6th  day 
of  June,  A.  D.  1896.  A.  K.  Daggett,  Notary  Public  in  and 
for  the  City  and  County  of  San  Francisco,  State  of  Califor- 
nia." This  is  marked:  "Returned  this  6th  day  of  June, 
1896,  and  recorded  in  volume  120,  page  91.  Thos.  Ashworth, 
Supt.  Public  Streets,  Highways,  and  Squares,  per  John  S. 
Bryan,  Deputy."  The  return  as  copied  in  the  record  is  the 
same  as  the  original,  except  the  word  "June"  and  the  figure 
"6"  were  left  out  in  the  copying,  making  the  record  readf 
"Subscribed  and  sworn  to  this  6th  day  of ,  A.  D.  189 — ." 

We  think,  under  the  authorities  cited,  that  the  omission  of 
the  words  could  have  injured  no  one.    The  material  thing  to 
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be  done  was  to  make  Ihe  return  in  proper  form  and  verify  it^ 
This  appears  to  have  been  done.  If  it  was,  in  fact,  verified 
properly  before  being  recorded  the  statute  was  complied  with, 
and  the  omission  of  the  copying  clerk  to  fill  in  the  word 
"June"  and  the  figure  "6"  in  the  blank  spaces  cannot  be  held 
to  be  of  such  importance  as  to  deprive  the  contractor  of  his 
lien  and  enable  the  defendant  to  escape  the  payment  of  his 
assessment.  The  assessment  contains  an  item  of  six  dollars 
and  ninety  cents  for  printing,  the  proportionate  part  of  which 
would  be  fifty-seven  and  one-half  cents  upon  appellant's  lot. 
The  appellant  claims  that  the  court  should  have  permitted 
him  to  show  that  the  "San  Francisco  Daily  Report,"  in  which 
the  notices  and  resolutions  concerning  this  assessment  were 
published,  was  not  the  lowest  bidder,  and  that  the  publishing 
was  not  let  to  the  lowest  bidder.  We  think  the  ruling  of  the 
court  was  correct.  The  appellant  had  no  right  in  this  pro- 
ceeding to  have  the  court  turn  aside  from  the  question  before 
it,  and  in  a  collateral  attack  determine  whether  or  not  the 
board  of  supervisors  had  performed  its  duty.  The  fact  of  due 
publication  gave  the  jurisdiction  to  levy  the  assessment  with- 
out regard  to  the  paper  in  which  it  was  published,  except  the 
publication  must  have  been  made  in  the  paper  designated  by 
the  council.  It  was  not  claimed  that  the  publication  was 
made  in  a  paper  different  from  that  designated  by  the  board 
of  supervisors. 

The  question  as  to  the  ownership  of  the  lot  as  between  ap- 
pellant and  defendant  Jordan  is  abandoned  in  the  appellant's 
reply  brief. 

The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Temple,  J.,  McFarland,  J.,  Henshaw^  J. 
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[S.  F.  No.  1345.    Department  Two.— February  26,  1900.] 

EDWARD  R.  MOFFITT,  Respondent,  v.  JAMES  C.  JOR- 
DAN et  al.,  Defendants.  JOSEPH  M.  WOOD,  Appel- 
lant. 

Stipulation — ^Motion  to  be  Relieved — Discretion  of  Ck)UBT. — ^A  mo- 
tion to  be  relieved  from  a  stipulation  upon  the  ground  that  it  was 
entered  into  through  inadvertence,  excusable  neglect,  and  mbtake 
of  fact,  is  addressed  to  the  sound  discretion  of  the  superior  court; 
and  this  court  will  not  interfere  with  the  exercise  of  that  discretion 
in  doubtful  cases,  nor  unless  it  is  apparent  that  the  court  abused  its 
diacretion. 

Id.— Agbebmsnt  to  Abide  Event  of  Anotheb  Suit — ^Fobecldbubx  of 
Stbebt  Absbssment — Delay  in  Application — ^Insufficixnt  Show- 
ing.— It  is  not  an  abuse  of  discretion  to  refuse  to  set  aside  a  stipu- 
lation agreeing  to  abide  the  event  of  another  suit  for  the  foreclosure 
of  a  street  assessment  lien,  where  the  application  for  relief  was 
not  made  until  after  the  other  case  had  been  decided  adversely,  and 
no  affidavit  of  merits  was  filed  at  the  hearing  of  the  motion,  but  it 
was  merely  shown  that  since  making  the  stipulation  the  applicant 
had  discovered  that  the  lot  described  in  the  complaint  was  not  the 
lot  described  in  the  assessment,  and  was  not  shown  that  the  amount 
was  not  due  on  the  assessment,  and  on  the  lot  therein  described, 
nor  that  the  complaint  could  not  have  been  amended  to  obviate  the 
objection. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  A,  Belcher, 
Judge. 

The  facts  are  stated  in  the  opinion. 

Joseph  M.  Wood,  Appellant  in  pro.  per. 

J.  C.  Bates,  for  Respondent. 

COOPER,  C. — This  is  an  appeal  from  a  final  judgment, 
and  the  sole  question  sought  to  be  reviewed  here  is  an  order 
of  the  lower  court  refusing  to  relieve  the  apellant  from  a  writ- 
ten stipulation.  It  appears  that  in  May,  1897,  the  plaintiff 
had  brought  two  actions  in  the  superior  court  of  the  city  and 
county  of  San  Francisco  to  recover  and  foreclose  street  assess- 
ment liens  upon  two  different  lots  owned  by  appellant  and  in- 
cluded in  the  same  assessment,  said  actions  being  numbered 
58,614  and  58,615,  respectively. 
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On  the  twenty-first  day  of  May,  1897,  the  attorney  for  re- 
spondent, at  the  request  of  the  attorney  for  appellant,  entered 
into  a  stipulation,  of  which  the  following  is  a  copy : 

"It  is  hereby  stipulated  by  and  between  the  parties  hereto 
that  said  action  No.  58,615  abide  the  final  determination  and 
judgment  rendered  in  the  case  of  Edward  R.  Moffitt  v.  James 
C.  Jordan  et  ai,  defendants.  No.  58,614,  now  pending  in 
the  said  superior  court  of  the  city  and  county  of  San  Fran- 
cisco. This  stipulation  need  not  be  filed.  Dated  May  21, 
1897. 

"J.  C.  BATES, 
"Attorney  for  Plaintiff. 
"J.  M.  WOOD, 
"Defendant  in  Proper  Person.'' 

Afterward,  on  the  eighth  day  of  October,  1897,  the  superior 
court  rendered  judgment  in  said  action  No.  58,614  in  favor 
of  the  respondent  and  against  the  appellant,  which  judg- 
ment was  duly  entered,  and  which  has  this  day  been  affirmed 
by  this  court,  S.  F.  No.  1344.  On  November  12,  1897,  the 
appellant  made  a  motion  to  be  relieved  from  the  stipula- 
tion upon  the  ground  that  he  entered  into  it  through  inad- 
vertence, excusable  neglect,  and  mistake  of  fact.  The  court, 
after  hearing  the  affidavit  of  appellant  and  the  counter- 
affidavit  of  respondent,  denied  the  motion.  Motions  of  this 
kind  rest  very  much  in  the  sound  discretion  of  the  court  be- 
low. That  discretion  is  usually  exercised  liberally  and  in 
furtherance  of  justice.  The  court,  being  made  acquainted 
with  all  the  reasons,  will,  if  the  inadvertence  is  wholly  in- 
excusable, or  if  it  arises  from  negligence,  not  look  upon  it 
kindly.  (Shearman  v,  Jorgensen,  106  Cal.  485.)  This  court 
will  not  interfere  in  doubtful  cases,  nor  unless  it  is  apparent 
that  the  court  abused  its  discretion.  (Robinson  v.  Exempt 
Fire  Co.,  103  Cal.  6 ;  42  Am.  St.  Rep.  93.)  In  this  case  we  do 
not  think  there  was  such  abuse  of  discretion  as  would  au- 
thorize us  to  set  aside  the  order.  The  application  was  not 
made  until  after  the  case.  No.  58,614,  had  been  decided 
against  the  appellant.  Nearly  six  months  had  elapsed  after 
the  stipulation  was  signed  before  the  motion  was  made.  There 
was  no  aflSdavit  of  merits  filed  with  the  application  or  at  the 
hearing.  The  affidavit  of  appellant  claimed  that  since  mak- 
ing the  stipulation  he  had  discovered  that  the  lot  described 
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in  the  complaint  was  not  the  lot  described  in  the  assessment, 
but  he  did  not  allege  or  show  that  the  amount  was  not  due 
upon  the  assessment  and  on  the  lot  therein  described.  He 
stated  that  the  lot  described  in  the  assessment  was  described 
as  per  a  diagram  incorporated  in  his  affidavit.  The  affidavit 
on  behalf  of  respondent  denies  that  appellant's  affidavit  and 
diagram  contains  a  correct  description  of  the  lot  assessed, 
and  alleges  that  it  omits  a  material  and  essential  part  thereof. 
Conceding  that  the  description  in  the  complaint  was  er- 
roneous, it  is  not  shown  that  respondent  could  not  have 
amended  his  complaint  to  obviate  the  objection. 
The  judgment  and  order  should  be  affirmed. 

Gray,  C,  and  Haynes,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 

Temple,  J.,  McFarland,  J.,  Henshaw,  J. 


[Sac  No.  690.    Department  One.— February  26,  1900.] 

A.  F.  BROWN,  Respondent,  v.  VALLEY  VIEW  MINING 
COMPANY,  Appellant. 

PUADnrO — SUFPLEMSNTAL  GoMPLAIN1>— AlD  OF     ObIGINAL     CaSE. — ^Tlie 

facts  to  be  aUeged  in  a  supplemental  complaint  must  relate  to  and 
be  material  to  the  original  case  stated  in  the  complaint. 

Id. — ^New  Cause  of  Action — Immaterial  Issues. — If  a  supplemental 
complaint  merely  sets  forth  a  new  distinct  cause  of  action,  in- 
dependent of  that  stated  in  the  original  complaint,  it  is  improperly 
filed,  and  cannot  be  considered ;  and  it  is  immaterial  whether  the  is- 
sues therein  raised  are  supported  by  evidence  or  not. 

Id.— Complaint  fob  Sebvices — Supplemental  Pleading  of  Diffeuent 
Contract — Findings. — ^Where  an  original  complaint  for  services 
was  based  upon  an  express  contract  for  the  payment  of  a  specified 
sum  for  services  performed,  and  did  not  allege  or  show  tli.it  any 
contract  was  made  to  pay  by  the  month  at  any  rate  of  wages,  a 
supplemental  complaint,  setting  up  a  monthly  employment  under 
which  services  were  rendered  before  and  after  the  commencement 
of  the  action,  sets  forth  a  distinct  and  independent  cause  of  action ; 
and  findings  based  thereupon  are  outside  of  the  issuer  presented  by 
the  complaint,  and  are  not  in  harmony  therewith. 
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Action  iob  Sebvigbs  aoadvst  Oobporation — ^Finduto  against  Evidencb 
— ^Emflotment  bt  Stockholdebs  Pebsonallt. — In  an  action 
against  a  corporation  for  services  rendered  therefor,  at  its  request,  a 
finding  that  the  plaintiff  was  employed  by  the  corporation  is 
against  the  evidence,  where  it  appears  without  conflict  that  the  em- 
ployment of  plaintiff  was  made  by  two  of  the  shareholders  of  the 
corporation  personally,  acting  in  their  own  behalf,  and  not  for  the 
corporation,  and  that  they  were  not  entitled  to  charge  the  corpora- 
tion therefor,  if  they  had  performed  the  services  personally. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Placer  County  and  from  an  order  denying  a  new  trial.  J.  E. 
Prewett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  M.  Fulweiler,  for  Appellant. 

The  stockholders  could  only  bind  themselves,  and  oould 
not  bind  the  corporation.  (Richardson  v.  Scott  River  etc.  Co., 
22  Cal.  150;  Love  v.  Sierra  etc.  Co.,  32  Cal.  639;  91  Am.  Dec. 
602;  OasJiwiler  v.  Willis,  33  Cal.  11;  91  Am.  Dec.  607; 
C?Mmberlain  v.  Pacific  Wool  etc.  Co.,  54  Cal.  103;  Wright  v. 
Oroville  etc.  Co.,  40  Cal.  20;  Boone  on  Corporations,  sees. 
41,  44;  Wickersham  v.  Crittenden,  93  Cal.  17.)  A  new  cause 
of  action  cannot  be  set  up  by  supplemental  complaint. 
{Gleason  v.  Oleason,  54  Cal.  135 ;  Wattson  v.  Thibou,  17  Abb. 
Pr.  184;  Cordier  v.  Cordier,  26  How.  Pr.  187.) 

C.  Kennedy,  and  L.  L.  Chamberlain,  for  Respondent. 

The  supplemental  complaint  properly  alleged  facts  ma- 
terial to  the  case  occurring  after  the  former  complaint.  (Code 
Civ.  Proc.,  sec.  464.)  It  was  in  the  discretion  of  the  court  to 
allow  it  to  be  filed.  {Harding  v.  Minear,  54  Cal.  502 ;  Oleason 
V.  Gleason,  54  Cal.  135;  Jacob  v.  Lorenz,  98  Cal.  337.)  It  is 
no  objection  to  a  supplemental  complaint  that  different  or 
additional  relief  is  asked.  (Baker  v.  Bartol,  6  Cal.  483 ;  Jacob 
V.  Lorenz,  supra;  Roush  v.  Fort,  3  Mont.  182.)  Benton 
acted  in  a  double  capacity,  and  his  action  bound  the  cor- 
poration. There  is  testimony  that  he  acted  as  agent  of  the 
corporation,  sufficient  to  sustain  the  finding,  notwithstanding 
the  evidence  may  be  conflicting.    The  formal  action  of  the 
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directors  was  not  necessary  to  bind  the  corporation.  (Mc- 
Kiernan  v.  Lenzen,  56  Cal.  61;  Oreig  v.  Riordan,  99  Cal. 
322.)  The  corporation  received  the  benefit  of  the  services 
and  should  pay  for  them.  (Pauly  v.  Pauly,  107  Cal.  8;  48 
Am.  St.  Rep.  98.)  A  corporation  cannot  set  up  its  own 
laches  to  avoid  its  debts,  any  more  than  can  a  natural  per- 
son.   (7  Am.  &  Eng.  Ency.  of  Law,  new  ed.,  761,  note  1.) 

VAN  DYKE,  J.— The  complaint,  which  was  filed  October 
11,  1895,  after  alleging  that  the  defendant  was  and  is  a  cor- 
poration, states  "that  within  two  yeans  last  past,  at  the  ex- 
press request  of  and  hiring  by  defendant,  at  the  county  of 
Placer,  plaintiff  performed  work  and  labor  for  defendant. 
That  defendant  agreed  to  pay  therefor  the  sum  of  four 
hundred  and  eighty  dollars."  That  defendant  has  not  paid 
the  same,  nor  any  part  thereof,  although  requested,  and  asks 
judgment  for  said  sum  of  four  hundred  and  eighty  dollars. 
The  answer  admits  the  incorporation  of  defendant,  but  de- 
nies the  employment  of  plaintiff  by  defendant,  or  that  it 
agreed  to  pay  the  plaintiiF,  or  that  any  sum  is  due  the  plain- 
tiflf  from  said  defendant. 

There  is  also  a  so-called  supplemental  complaint  in  the 
judgment-roll,  and  when  and  how  that  was  filed  appears 
toward  the  close  of  the  statement  on  motion  for  a  new  trial, 
as  follows:  "This  was  all  the  testimony  offered  or  intro- 
duced by  either  party  and  at  the  close  of  the  testimony  plain- 
tiff asked  leave  of  the  court  to  file  an  amendment  to  the  com- 
plaint as  a  supplemental  complaint.  To  this  the  defendant 
then  and  there  objected,  but  the  court  then  and  there  over- 
ruled the  said  objection  to  filing  the  amended  or  supple- 
mental complaint,  and  allowed  plaintiff  leave  to  file  the  same 
to  which  ruling  defendant  then  and  there  excepted;  and 
thereafter  plaintiff  filed  the  following  supplemental  com- 
plaint, which  by  stipulation  was  deemed  denied,  to  wit" 
(then  follows  the  supplemental  complaint.) 

It  is  alleged  in  the  supplemental  complaint  that  since  the 
filing  of  the  original  complaint  the  plaintiff  continued  in 
the  employ  of  the  defendant  "under  the  express  request  and 
hiring  by  defendant,  as  set  forth  in  the  original  complaint, 
for  and  during  a  continuous  period  of  twenty-two  months, 
since  October  11, 1895 ;  that  defendant  agreed  to  pay  therefor 
the  sum  of  twenty  dollars  per  month,  aggregating  the  sum 
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of  four  hundred  and  forty  dollars" ;  that  the  same  had  not 
been  paid,  and  praying  for  judgment  for  this  additional 
sum  of  four  hundred  and  forty  dollars. 

Judgment  was  awarded  to  the  plaintiff  in  the  sum  of  nine 
hundred  and  twenty  dollars,  being  the  aggregate  of  the  sums 
claimed  in  the  original  and  supplemental  complaints  respec- 
tively. This  appeal  is  taken  from  the  judgment  and  the 
order  denying  defendant's  motion  for  a  new  trial. 

1.  The  contention  of  the  appellant  that  the  court  erred  in 
allowing  respondent  to  file  the  supplemental  complaint  in 
this  case  is  well  taken  and  must  be  sustained.  The  authori- 
ties relied  upon  by  respondent  do  not  support  him.  "The 
plaintiff  and  defendant,  respectively,  may  be  allowed  on 
motion  to  make  a  supplemental  complaint  or  answer,  alleg- 
ing facts  material  to  the  case  occuring  after  the  former  com- 
plaint or  answer."  (Code  Civ.  Proc.,  sec.  464.) 

The  facts  to  be  alleged  in  the  amended  or  supplemental 
pleading  must  relate  to  and  be  material  to  the  original  case. 
(Oleason  v,  Oleason,  54  Cal.  135.)  As  appears  from  the  al* 
legations  in  the  original  complaint,  the  action  was  founded 
upon  an  express  contract  to  pay  the  sum  of  four  hundred  and 
eighty  dollars  for  a  certain  period  of  services.  There  is  noth- 
ing said  in  the  original  complaint  in  reference  to  employ- 
ment by  the  month,  or  how  much  the  plaintiff  should  be 
paid  per  month.  The  action  counts  upon  an  entire,  express 
contract  for  a  fixed  price,  and  this  was  a  cause  of  action 
distinct  and  independent  from  the  alleged  cause  of  action  in 
the  so-called  supplemental  complaint. 

Respondent  refers  to  and  relies  upon  /oooft  v.  Lorenz,  98 
Cal.  332.  That  was  a  proceeding  to  enjoin  the  defendant 
from  injuring  or  washing  away  a  certain  water  ditch.  On 
the  coming  in  of  the  answer,  it  appeared  therefrom  that  the 
defendant  had  already  washed  away  a  portion  of  the  ditch 
since  the  commencement  of  the  action,  and  thereupon  the 
plaintiff,  by  leave  of  court,  filed  a  supplemental  complaint  al- 
leging the  facts  stated  in  said  answer,  and  that  the  same 
was  done  wrongfully  and  maliciously,  with  intention  to  de- 
stroy said  ditch. 

In  its  opinion,  speaking  in  reference  to  the  discretion  of 
the  court  to  allow  supplemental  pleadings,  this  court  says: 
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"This  discretion,  however,  is  not  an  arbitrary  one.  In  Oleason 
V.  Oleason,  9upra,  it  was  said  that,  as  a  general  rule,  the  right 
to  file  a  supplemental  complaint  can  be  exercised  only  with 
reference  to  matters  which  may  be  consistent  with  and  in 
aid  of  the  case  made  by  the  original  complaint,  and  it  is  not 
allowable  to  substitute  a  new  and  independent  cause  of  action 
by  way  of  supplemental  complaint."  And,  further:  "The 
subject  of  the  action  was  plaintiflf's  property  and  his  right  to 
convey  water  in  his  ditch  across  defendant's  line.  That  right 
was  not  destroyed,  and  was  still  the  subject  of  litigation. 
Damages  for  the  injury  to  that  property — the  ditch — ^was  in- 
cident to  that  right  and  consistent  with  it.  It  was  not  an 
'independent  cause  of  action.'  "  Harding  v.  Minear,  54  Cal. 
602,  another  case  cited  by  respondent,  was  where  an  attach- 
ment had  been  issued  and  the  property  of  defendant  seized 
under  a  writ  of  attachment  at  the  commencement  of  the  ac- 
tion, and  the  property  thereafter  released  from  the  attach- 
ment upon  giving  an  undertaking  with  sureties,  as  required 
by  the  code.  Afterward,  the  defendant,  having  received  his 
certificate  of  discharge  in  bankruptcy,  applied  to  the  court 
to  file  a  supplemental  answer  setting  up  his  discharge  in  bar 
of  the  action.  This  the  court  refused  to  allow.  It  was  held 
by  this  court  that  under  the  circumstances  it  was  not  an 
abuse  of  discretion  on  the  part  of  the  trial  court,  for  the  rea- 
son, among  others,  that  the  plaintiff  in  the  action  had  by  his 
diligence  obtained  an  attachment  lien  on  the  property  of  de- 
fendant four  months  before  he  commenced  his  proceedings 
in  bankruptcy,  and,  according  to  the  provisions  of  the  bank- 
ruptcy law,  the  attachment  was  not  dissolved  by  the  dis- 
charge of  the  defendant;  the  only  effect  of  the  discharge 
was  to  limit  the  judgment  recoverable  in  the  attachment 
suit.  The  plaintiff  was  entitled  to  at  least  a  judgment  for 
the  enforcement  of  his  attachment  lien. 

2.  The  court  finds  "that  all  the  averments  of  the  com- 
plaint and  supplemental  complaint  are  true."  All  the  aver- 
ments of  the  supplemental  complaint  are  deemed  denied, 
and  there  is  nothing  in  the  record  to  show  that  there  was 
any  testimony  whatever  introduced  to  support  the  allega- 
tions of  the  supplemental  complaint.  Before  that  was  filed 
all  the  testimony  had  been  introduced,  and  that  related  en- 
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tirely  to  the  first  cause  of  action  set  forth  in  the  original 
complaint.  And  there  appears  to  be  no  stipulation  or 
agreement  that  such  testimony  should  apply  to  or  be  con- 
sidered in  reference  to  the  second  cause  of  action.  But, 
inasmuch  as  the  supplemental  complaint  setting  forth  a 
distinct  cause  of  action  was  improperly  filed  and  cannot  be 
considered,  it  is  immaterial  whether  issues  therein  raised 
were  supported  by  evidence  or  not. 

3.  The  court  also  finds  that  the  plaintiff  was  employed  by 
the  defendant  at  the  agreed  price  of  twenty  dollars  per 
month  from  September  14,  1893,  to  July  14,  1897.  It  al- 
ready appears  that  the  original  complaint  is  based  upon  an 
express  contract  for  the  payment  of  four  hundred  and 
eighty  dollars,  for  services  performed,  and  does  not  allege 
or  show  that  any  contract  was  made  to  pay  by  the  month 
at  any  rate  of  wages.  This  finding,  therefore,  does  not 
correspond  with  the  averments  of  the  complaint,  or  respond 
to  the  issues  raised  by  the  answer  thereto.  Further  than 
this  the  evidence  does  not  support  the  finding  that  the  plain- 
tiff was  employed  by  defendant  corporation.  The  plaintiff 
himself  testifies:  ''Mr.  Benton  employed  me  to  work,  and  I 
never  was  discharged  up  to  this  time.''  He  introduced 
in  support  of  his  evidence  the  following  letter: 

*'San  Francisco,  Cal.,  May,  1893. 
"Mr.  A.  F.  Brown,  Keeper  Valley  View  Mine. 

"Dear  Sir:  This  will  introduce  Messrs.  S.  M.  Brigg?  and 
J.  Ramsdell,  to  whom  we  have  leased  the  mine.  You  will 
turn  all  the  property  over  to  them. 

"Mr.  Brown,  we  are  well  pleased  with  your  services,  and 
hope,  should  we  be  obliged  to,  that  we  can  call  upon  you 
again  at  some  future  time.  Yours  truly, 

"D.  E.  ALLISON, 
''C.  L.  BENTON, 

"By  Benton.'' 

On  cross-examination,  plaintiff  admitted  that  he  received 
payments  from  Benton  on  May  10,  1893,  and  receipted  to 
Benton  in  full  for  all  demands.  The  plaintiff  further  tes- 
tified "that  he  had  never  seen  Mr.  Allison,  but  had  always 
dealt  with  Mr.  Benton,  and  wrote  to  him."  Further: 
"That  he  did  not  know  Mr.  Benton  was  connected  with  the 
defendant  company.    He  was  employed  by  Mr.  Benton  and 
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had  corresponded  with  him,  and  received  what  money  was 
paid  from  Mr.  Benton."  Mr.  Benton  was  called  as  a  wit- 
ness on  behalf  of  the  plaintiff,  and  testified  that  he  em- 
ployed Mr.  Brown  as  watchman  on  the  Valley  View  mine 
some  time  in  October,  1892.  "That  he  was  not  the  superin- 
tendent or  agent  of  the  Valley  View  Mining  Company,  and 
had  not  employed  Mr.  Brown  for  the  company,  or  as  the 

superintendent  or  agent  of  the  company That 

he  had  employed  Mr.  Brown  to  act  as  watchman  on  his 
own  behalf,  as  also  on  behalf  of  Mr.  Allison,  as  they  were 
more  interested  as  stockholders  in  the  company  than  any- 
one else,  and  they  desired  to  preserve  the  property  from 
destruction."  That  he  had  discharged  Mr.  Brown  in  May, 
1893,  and  paid  him  in  full  for  his  services,  as  shown  by  the 
check  to  and  receipt  of  Brown.  He  further  testified  that 
the  parties  with  whom  he  had  made  the  agreement  and 
bond  of  March  21,  1893,  introduced  by  the  plaintiff,  took 
possession  of  the  mine,  and  from  that  time  afterward  he  had 
not  employed  Mr.  Brown,  either  for  himself  or  for  anyone, 
and  did  not  know  that  he.  Brown,  was  there  claiming  to 
work  as  watchman.  That  all  the  time  after  May,  1893,  the 
parties  with  whom  he  made  those  agreements,  and  other  par- 
ties for  them,  were  in  charge  of  the  work  and  looking  out  for 
the  mine,  and  not  Mr.  Brown.  That  the  directors  of  the 
Valley  View  Mining  Company  held  two  meetings  in  the 
spring  of  1892,  and  in  June  two  of  the  directors  resigned, 
leaving  only  three  directors,  and  there  had  been  no  elec- 
tion of  directors  to  fill  the  vacancy  of  those  who  resigned, 
or  meeting  of  the  other  directors  or  stockholders  of  said 
company  until  late  in  the  fall  of  1897.  Mr.  Benton  also 
testified  that  he  never  claimed  at  any  time  to  be  acting  as 
agent  or  superintendent  of  the  Valley  View  Mining  Com- 
pany, and  that  he  and  Mr.  Allison,  as  codirectors,  paid 
Brown  for  his  services  as  watchman  employed  by  him.  That 
it  was  for  his  own  interest  and  that  of  Allison  as  stock- 
holders. 

The  corporate  powers  and  business  of  all  corporations  of 
the  class  to  which  the  defendant  belongs  must  be  exercised, 
conducted,  and  controlled  by  a  board  of  not  less  than  five 
directors,  and  whenever  a  vacancy  occurs  in  the  office  of 
director,  unless  the  by-laws  of  the  corporation  otherwise 
provide,  such  vacancy  must  be  filled  by  an  appointee  of  the 
board;  unless  a  majority  or  quorum  of  the  directors  is  pree- 
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ent  and  acting,  no  business  performed  or  act  done  is  valid 
as  against  the  corporation,  except  for  the  purpose  of  filling 
vacancies  in  the  board.    (Code  Civ.  Proc.,  sees.  305,  308.) 

It  appears  from*  the  uncontradicted  evidence  in  this  case 
that  the  board  of  directors  of  the  defendant  corporation  con- 
sisted of  five,  and  that  from  the  spring  of  1892  to  the  fall 
of  1897  there  were  two  vacancies  in  such  board.  That  these 
vacancies  were  not  filled  during  that  period,  and  no  meeting 
of  the  board  of  directors  was  held  for  the  transaction  of  any 
business  of  the  corporation. 

It  further  appears  by  the  testimony  introduced  by  the 
plaintiff  that  he  was  employed  by  Mr.  Benton,  for  himself 
and  Mr.  Allison,  and  not  by  the  corporation.  There  is  no 
ground,  therefore,  for  a  presumption  or  implication  that 
the  employment  was  at  the  instance  or  request  of  the  de- 
fendant corporation.  Neither  Mr.  Benton  nor  Mr.  Allison 
were  entitled  to  any  com][)ensation  from  the  company  for 
any  services  performed  by  them  in  looking  out  for  the 
mine;  for  doing  this  they  were  but  attending  to  their  own 
interests  as  stockholders  in  the  company.  "A  director  in  a 
corporation  is  not  entitled  to  compensation  for  his  services 
as  director  in  the  absence  of  any  agreement  in  advance  that 
he  shall  receive  such  compensation."  (WickerBham  v.  Crit- 
tenden,  93  Cal.  17-32.) 

If  Benton  himself  could  not  charge  the  corporation  for 
such  services  performed  by  himself,  a  substitute  he  might 
employ  would  be  in  no  better  position. 

The  evidence  in  the  case  does  not  support  the  findings  or 
justify  the  judgment  against  the  defendant  corporation. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Harrison,  J.,  and  Garoutte,  J.,  concurred. 
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[S.  F.  No.  1303.    Department  One.-'February  26,  1900.] 

UNION   PAVING   AND    CONTRACTING   COMPANY, 
Appellant,  v.  JOHN  McGOVERN  et  al.,  Respondents. 

Street  Improvement — ^Protest  or  Owners  of  Majority  of  Frontagb— ^ 
Jurisdiction  of  Supervisors — Case  Affirmed. — ^The  protest  of  tlie 
ownerB  of  the  majority  of  frontage  upon  a  proposed  street  improve- 
ment, delivered  to  the  clerk  of  the  board  of  supervisors  of  the  city 
and  county  of  San  Francisco,  within  proper  time,  not  only  operates 
to  suspend  the  jurisdiction  of  the  board  to  proceed  with  the  im* 
provement  for  the  period  of  six  months,  but  also  precludes  the  fur- 
ther ordering  of  the  work  to  be  done  without  the  passage  <tf  a  new 
resolution  of  intention  therefor;  and  no  lien  can  be  created  by  an 
assessment  for  the  work  without  such  new  resolution. 

Id. — ^Agreement  of  Property  Owners — Assignment  of  Contbaoib 
Proportional  Assessment  under  Original  Contract — Estoffbu 
The  agreement  by  certain  property  owners  to  obtain  a  contract  for 
the  proposed  work  in  front  of  their  lots  at  a  reduced  rate,  and  to 
assign  the  same  to  one  who  agreed  to  do  the  work  for  them  at 
that  rate,  to  be  paid  ''on  completion  of  said  work,"  without  any 
agreement  by  them  to  pay  any  assessment  under  the  original  con- 
tract, and  without  any  representation  by  them  as  to  its  validHy, 
does  not  estop  them  from  disputing  the  validity  of  a  proportional 
assessment  in  favor  of  an  assignee  of  the  original  contract,  who 
was  also  an  assignee  of  the  contract  of  the  owners,  for  work  done 
under  the  original  contract,  in  the  completion  of  two  blodcs  out  of 
six  included  therein. 

Id. — Foreclosure  of  Street  Assessment — Statutory  PROCKnizHOS-^ 
Estoppel  in  Pais  Inapfucable. — In  an  action  to  foreclose  a  street 
assessment,  the  lien  of  which  exists  only  by  virtue  of  a  strict  com- 
pliance with  the  provisions  of  the  statute,  and  the  proceedings 
in  which  are  purely  statutory,  and  without  the  enforcement  of 
any  personal  liability,  the  doctrine  of  estoppel  in  pais  has  no  ^pli- 
cation. 

APPEAL  from  a  judgment  of  the  Superior  Couit  of  the 
City  and  County  of  San  Francisco  and  from  an  ordir  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

D.  H.  Whittemore,  for  Appellant 

Alexander  G.  Eells,  for  Respondents. 
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HARRISON,  J. — Action  upon  a  street  assessment. 

1.  Within  ten  days  after  the  pubUcation  and  posting  of 
the  notice  of  the  improvement,  the  owners  of  a  majority  of 
the  frontage  upon  the  work  delivered  to  the  clerk  of  the 
board  of  supervisors  written  objections  to  the  same.  No 
further  steps  were  taken  until  the  expiration  of  six  months, 
when  the  board  of  supervisors  ordered  the  work  to  be  done 
without  again  passing  a  resolution  of  intention  therefor. 
Under  the  rule  declared  in  City  Street  Imp.  Co.  v.  Babcock, 
123  Cal.  205,  the  proceedings  in  relation  to  doing  the  work 
were  without  authority,  and  no  lien  was  created  by  the  as- 
sessment therefor. 

2.  After  the  contract  had  been  awarded,  certain  owners 
of  property  fronting  upon  the  work,  including  the  respond- 
ent McGovern,  entered  into  an  agreement  November  14, 

1895,  with  one  S.  E.  Tucker,  by  which  the  property  owners 
agreed  that  they  would  elect  to  do  the  work  and  enter  into 
a  written  contract  therefor  with  the  superintendent  of  streets 
at  the  prices  at  which  it  had  been  awarded,  and  would  assign 
and  transfer  said  contract  to  Tucker  in  consideration  that 
he  would  perform  said  work  "as  to  them"  at  certain  prices 
— ^less  than  those  at  which  the  work  had  been  awarded — 
and  Tucker  agreed  that  he  would  perform  said  work  for 
them  at  said  prices.  Contemporaneously  with  the  signing 
of  this  agreement,  and  as  a  part  of  the  same  transaction, 
McGovern  and  the  other  property  owners  entered  into  a 
property  owners'  contract  with  the  superintendent  of  streets 
for  doing  the  work  ordered  by  the  board,  and  assigned  the 
same  to  Tucker.  By  virtue  of  several  assignments  of  this 
contract,  the  plaintiff  became  the  owner  thereof,  March  4, 

1896.  The  work  provided  for  in  the  contract  included  six 
blocks,  and  on  July  20,  1896,  it  having  been  shown  to  the 
board  of  supervisors  that  two  blocks  had  been  completed, 
that  body  directed  the  superintendent  of  streets  to  make  and 
issue  a  "proportional  assessment"  on  these  blocks  for  the 
work  then  done.  Under  this  order  the  assessment  on  which 
this  action  is  brought  was  issued  August  3,  1896. 

It  is  contended  by  the  appellant  that  by  virtue  of  these 
facts  McGovern  is  estopped  from  questioning  the  validity  of 
the  contract  and  assessment.  We  are  unable,  however,  to 
accede  to  this  proposition.    In  an  action  to  foreclose  a  lien 
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upon  land  for  the  cost  of  a  public  improvement,  in  which 
there  is  no  personal  liability,  and  where  the  proceedings  are 
purely  statutory,  and  the  lien  exists  only  by  virtue  of  a 
strict  compliance  with  the  provisions  of  the  statute,  the  doc- 
trine of  estoppel  in  pais  has  no  application.  (Heft  v.  Payne, 
97  Cal.  108.) 

The  agreement  between  the  property  owners  and  Tucker, 
and  their  entering  into  the  contract  with  the  superintendent 
of  streets,  and  its  assignment  to  Tucker  is  found  by  the 
court  to  have  been  "a  part  of  the  same  transaction." 

The  agreement  on  their  part  with  Tucker  was  that  if  he 
would  perform  the  work  specified  in  their  contract  with  him 
they  would  pay  him  therefor  the  prices  named  in  their 
agreement  ''on  completion  of  said  work" ;  and  he  agreed  to 
do  the  work  named  in  their  contract  with  the  superintendent 
at  the  price  named  in  their  contract  with  him.  The  refer- 
ence to  the  public  contract  was  only  for  identification  of 
the  work  to  be  performed  by  Tucker.  There  was  no  agree- 
ment on  his  part  to  perform  any  of  the  terms  of  their  con- 
tract with  the  superintendent  of  streets,  or  on  their  part  to 
pay  any  assessment  that  might  be  made  by  virtue  of  that 
contract.  It  does  not  appear  that  the  work  has  yet  been 
completed,  or  that  any  more  has  been  done  than  that  cov- 
ered by  the  assessment,  and,  as  there  was  no  agreement  on 
their  part  to  pay  any  assessment  that  might  bo  made  for  the 
work,  they  are  not  estopped  from  disputing  the  validity  of 
the  assessment  sued  upon. 

Callender  v.  Patterson,  66  Cal.  356,  cited  by  appellant,  is 
inapplicable.  In  that  case  the  property  owners  had  entered 
into  the  contract  and  completed  the  work,  and  received  an 
assessment  tnerefor  wiiich  purported  to  be  a  charge  upon 
their  lands,  and  more  than  a  year  thereafter  they  assigned 
the  same  to  the  plaintiff  "for  value."  It  was  upon  these 
facts  that  the  court  held  them  to  be  estopped  from  ques- 
tioning the  validity  of  the  assessment.  In  the  agreement 
between  Tucker  and  the  property  owners  they  do  not  pur- 
port to  assign  to  him  an  assessment  for  work  that  had  been 
already  done  for  them,  or  any  existing  obligation  in  their 
favor  from  which  a  warranty  of  its  validity  might  be  im- 
plied. They  merely  agreed  to  assign  a  contract  not  yet  en- 
tered into,  and  which  at  that  time,  and  also  at  the  time  of 
its  assignment,  was  wholly  executory,  and  Tucker  must  be 
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assumed  to  have  determined  the  value  and  validity  thereof 
for  himself.  The  contract  which  was  the  subject  of  tjheir 
negotiations  was  of  a  public  nature,  and  all  the  proceedings 
in  reference  thereto  were  evidenced  by  public  records  open 
to  the  inspection  of  all,  and  from  which  Tucker  had  the 
same  opportunity  for  ascertaining  the  validity  of  the  con- 
tract as  did  the  defendants.  The  court  finds  that  the  de- 
fendants made  no  representation  of  any  kind  to  Tucker 
or  to  the  plaintifiF  to  the  efifect  that  the  conract,  or  that  the 
proceedings  therefore,  were  regular  or  sufficient  or  valid,  and 
it  also  finds  that  they  did  not  themselves  know  of  any  de- 
fect in  said  proceedings  until  after  the  commencement  of 
this  suit. 

The  want  of  evidence  in  support  of  the  finding  that  Mc- 
Govem  signed  the  documents  at  the  request  of  Tucker  is  im- 
material, as  the  judgment  must  have  been  the  same  irre- 
8i>ective  of  this  finding. 

The  judgment  and  order  denying  a  new  trial  are  affirmed. 

Garoutte,  J.,  and  Van  Dyke,  J.,  concurred. 


[S.  p.  No.  1003.    Department  One.— February  27,  1900.] 

J.  N,  WILLIAMS,  AppeUant,  v.  H.  B,  GASTON  et  al.,  Re- 
spondents. 

FbHBOLOfiUBE  OF  MolTOAflB— MbCHAFICS'  L1«II»— AtTOBKETS'  FBEB  UPON 

AppKAir-JunsMcnoN  OF  SuPKBioR  CJouRT.— Upon  appeal  from  a 
judgment  in  an  action  to  foreclose  a  mortgage,  rendered  in  favor 
of  certain  defendants  directing  the  payment  of  mechanics'  liens 
claimed  by  them  out  of  the  proceeds  of  sale  prior  to  the  payment  of 
plaintifiTs  mortgage,  the  appellate  court  will  not  pass  upon  the  ques- 
tion of  the  allowance  of  attorney's  fees  for  defending  against  the 
appeal  by  the  plaintiff,  but  application  for  any  further  proper  al- 
lowance for  reasonable  attorney's  fees  in  the  supreme  court,  under 
Motion  1195  of  the  Code  of  Civil  Procedure,  must  be  made  to  the 
superior  court,  which  has  jurisdiction  to  determine  that  question. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
CXXVIL  Cal.— 41 
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William  H.  Chapman,  for  Appellant. 

W.  H.  O'Brien,  for  H.  B.  Gaston  and  Lucia  E.  Gaston,  Ife- 
spondents. 

C.  L.  Colvin,  for  Pacific  Lumber  Company,  Respondent, 

F.  W.  Sawyer,  for  James  Dayton,  Respondent. 

J.  B.  Richardson,  and  L.  D.  Manning,  for  J.  L.  Barker, 
Respondent. 

C.  T.  Johns,  for  Al.  Wood  and  Charles  N.  Wood,  Respond- 
ents. 

THE  COURT.— In  an  action  for  the  foreclosure  of  a  mort- 
gage, judgment  was  rendered  in  favor  of  certain  defendants 
for  the  amount  of  certain  mechanics'  liens  claimed  by  them, 
and  directing  their  payment  out  of  the  proceeds  of  the  sale 
priorto  the  payment  of  the  plaintifiF's  mortgage.  At  the  hear- 
ing of  the  appeal  the  appellant  consented  to  an  affirmance  of 
the  judgment,  and  thereupon  one  of  the  respondents  asked 
that  he  be  allowed  an  attorney's  fee  for  defending  against  the 
appeal.  - 

In  SchallerlrOanahl  etc.  Co,  v.  Neal,  94  Cal.  192,  it  was 
held  that  the  provision  of  section  1195  of  the  Code,  pf  Civil 
Procedure,  authorizing  the  court  to  allow  "reasonable  attor- 
neys' fees  in  the  superior  and  supreme  courts"  is  addressed 
to  the  superior  court,  and  that  that  court  has  the  power  to 
allow  to  the  successful  party  such  fee  for  services  in  this 
court.  In  the  present  case,  that  court  did  make  an  allowance 
to  each  of  the  respondents  for  "attorneys'  fees"  without  indi- 
cating that  it  intended  to  limit  such  allowance  for  services 
in  the  superior  court.  If,  for  any  reason,  a  further  allowance 
is  proper,  application  therefor  should  be  made  to  that  court, 
where  the  propriety  of  the  allowance,  as  well  as  the  amount 
to  be  allowed,  can  be  more  readily  determined. 

The  judgment  is  affirmed. 
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[Sac.   No.   592.     Department  One. — February  27,   1900.] 

GEORGE   C.   BREWER,  Respondent,   v.  HORST  AND 
LACHMUND  COMPANY,  Appellant. 

Sau:  of  Personal  Pbopebty — Statute  of  Fbauds — ^Memorandum — 
Telegrams — Figures  and  Abbreviations — Interpretation. — ^Upon 
a  sale  of  personal  property  witliin  the  statute  of  frauds,  where  the 
memorandum  of  agreement  consisted  of  telegrams  bearing  the  same 
date,  and  containing  symbolic  figures  and  abbreviated  terms,  they 
should  not  only  be  read  together,  for  the  purpose  of  determining 
their  sufficiency,  but  the  court  is  permitted  to  interpret  the  terms 
used  therein  by  the  light  of  all  the  circumstances  under  which  they 
were  sent  and  received,  and  in  the  light  of  all  the  knowledge  of  tho 
meaning  of  the  terms  which  the  parties  to  the  transaction  had  at 
the  time,  and,  if  it  can  thus  be  plainly  seen  from  the  proper  under- 
standing of  the  telegrams  who  were  the  parties  to  the  contract, 
and  what  were  its  subject  matter  and  terms,  the  memorandum  should 
be  held  sufficient. 

Id. — ^Admissibility  of  Parol  Evidence. — Parol  evidence  is  admissible 
in  such  case  to  explain  all  of  the  circumstances  surrounding  the 
parties,  to  show  in  what  sense  the  figures  and  abbreviated  terms 
were  used  and  understood  by  the  parties,  and  to  connect  the  descrip- 
tion of  the  subject  matter  with  the  thing  intended. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Sacramento.    Matt.  F.  Johnson,  Judge. 

The  facts  are  stated  in  the  opinion. 

.White  &  Seymour,  for  Appellant. 

The  memorandum  is  insufficient,  as  it  does  not  mention 
the  subject  matter,  price,  and  terms  of  the  contract,  and  these 
cannot  be  supplied  by  parol.  (Benjamin  on  Sales,  sec.  250, 
and  note  t;  Browne  on  Statute  of  Frauds,  sees.  371,  385;  1 
Reed  on  Statute  of  Frauds,  sec.  322;  Eppich  v.  Clifford,  6 
Colo.  493;  First  Baptist  Church  v.  Bigelotu,  16  Wend.  28,-' 
Williams  v.  Morris,  95  U.  S.  456 ;  Wright  v.  Weeks,  25  N.  Y. 
153;  May  v.  Ward,  134  Mass.  127;  Pulse  v.  Miller,  81  Ind. 
190;  Holmes  v.  Evans,  48  Miss.  247;  12  Am.  Rep.  372; 
Hyde  v.  Cooper,  13  Rich.  Eq.  250;  Whelan  v,  Sullivan,  102i 
Mass.  206;  Waterman  v,  Meigs,  4  Cush.  497;  Sheid  v. 
Stamps,  2  Sneed,  175;  Washington  Ice  Co.  v.  Webster,  62 
Me.  341 ;  16  Am.  Rep.  462.) 
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Albert  II.  Johnson,  for  Re^jponclent. 

The  telegrams  are  so  connected  that  they  fairly  constitute 
one  paper,  and  must  be  taken  together.  (1  Beach  on  Con- 
tracts, sec.  675 ;  Ryan  v.  United  States,  136  U.  S.  83 ;  Lee  v, 
Mahoney,  9  Iowa,  344 ;  Jelks  v.  Barrett,  52  Miss.  315 ;  Fisher 
V.  Kuhn,  64  Miss.  480;  Breckinridge  v.  Crocker,  78  Cal.  629; 
.  Joseph  V.  Holt,  37  Cal.  250;  Beckwith  v.  Talbot,  95  U.  S, 
289.)  Parol  evidence  is  admissible  to  explain  the  trade  terms 
Ui.ed,  to  identify  the  subject  matter,  and  to  show  the  situation 
of  the  parties.  (Beach  on  Contracts,  sec.  581;  Brown  on 
Parol  Evidence,  sec.  10,  p.  179 ;  Wood  on  Statute  of  Frauds, 
sees.  364, 385,  395-97 ;  Stoops  v.  Smith,  100  Mass.  63 ;  97  Am, 
Dec.  76;  1  Am.  Rep.  S5;  Hart  v.  HammeU,  18  Vt.  127;  Caf- 
lahan  v.  Stanley,  57  Cal.  476;  Berry  v,  Kowalsky,  95  Cal. 
134;  29  Am.  St.  Rep.  101;  Salmon  Falls  Mfg,  Co.  v.  Ood- 
dard,  14  How.  446 ;  New  England  Dressed  Meat  etc.  Co,  v. 
Standard  Worsted  Co.,  165  Mass.  328;  62  Am.  St.  Rep.  516.) 

GRAY,  C. — This  is  an  action  for  a  breach  of  contract  of 
sale  and  purchase  brought  by  the  vendor  against  the  vendee. 
The  complaint  sets  out  an  agreement  whereby  plaintiff  agreed 
to  sell,  and  defendant  agreed  to  buy,  of  plaintiflf  fifty-seven 
thousand  one  hundred  and  ten  pounds  of  hops  at  eleven  and 
five-eighths  cents  per  pound;  that  plaintiff  tendered  the  hops 
and  defendant  refused  to  take  or  pay  for  them,  and  that 
thereupon  plaintiff  sold  said  hops  to  a  third  person  for  the 
best  obtainable  price,  which  was  eight  hundred  and  thirty 
dollars  and  ninety-three  cents  less  than  defendant  had  agreed 
to  pay  therefor.  Plaintiff  obtained  judgment  for  said  eight 
hundred  and  thirty  dollars  and  ninety-three  c^nts,  and  de- 
fendant  appeals.  The  case  comes  here  on  the  judgment-roll. 

The  answer  sets  up  the  statute  of  frauds,  alleging  that  the 
agreement  sued  on  "was  an  agreement  for  the  sale  of  goods 
and  chattels  at  a  price  exceeding  two  hundred  dollars ;  and  de- 
fendant did  not  accept  or  receive  any  part  of  said  goods  andf 
chattels,  and  did  not  pay  any  part  of  the  purchase  money 
therefor;  and  said  sale  was  not  made  at  auction;  and  said 
agreement  was  not,  nor  was  any  sufficient,  proper,  or  ade- 
quate memorandum  or  note  thereof,  in  writing,  subscribed 
by  defendant,  or  by  any  agent  of  defendant" 
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The  court  found  as  to  the  contract  that  Fred  E.  Alt^r  was 
the  general  agent  in  the  state  of  California  and  was  empow- 
ered to  make  contracts  therein  for  defendant.  That  C.  A. 
Wagner  was  defendant's  agent  in  the  county  of  Sacramento, 
empowered  to  solicit  samples  in  that  and  adjoining  counties 
from  hopgrowers  and  transmit  the  same  to  defendant's  said 
general  agent  at  Santa  Eosa,  California,  '^and  to  contract 
with  such  growers  for  the  purchase  from  them  in  behalf  of 
defendant  corporation  of  such  of  said  hops  as  might  by  the 
latter  be  desired,  subject  to  the  approval  of  the  defendant  cor- 
poration, through  its  general  agent  said  Alter."  That  plain- 
tiff was  a  hopgrower,  having  a  farm  near  Ben  Ali,  Sacramento 
coimty,  and  in  September,  1897,  said  Wagner,  as  agent  for 
defendant,  obtained  samples  of  a  certain  lot  of  hops,  consist- 
ing of  two  hundred  and  ninety-six  bales,  weighing  fifty- 
seven  thousand  one  hundred  and  ten  pounds,  belonging  to 
said  plaintiff,  and  transmitted  said  samples  to  Alter  at  Santa 
Rosa,  at  the  same  time  informing  said  Alter  of  the  fact  that 
said  samples  were  from  the  lot  aforesaid  comprising  two  hun- 
dred and  ninety-six  bales  of  the  last  pickings  of  hops  grown 
by  plaintiff  during  the  year  1897  upon  his  said  farm;  that  at 
the  same  time  said  Wagner  designated  said  samples  by  the 
trade  number  or  symbol  '^13" ;  that  it  was  and  is  the  custom 
which  prevails  generally  among  dealers  in  hops  to  mark  and 
designate  by  number  the  different  samples  furnished  them 
by  growers,  and  such  custom  was  followed  by  defendant  in 
the  transaction  herein  set  forth.  That  hops  are  sold,  accord- 
ing to  the  custom  of  trade  and  usage  in  California,  by  the 
pound.  That  on  October  11,  1897,  plaintiff  and  defendant's 
agent,  Wagner,  entered  into  an  oral  contract,  subject  to  the 
approval  of  Alter,  whereby  plaintiff  sold  and  defendant 
bought  the  aforesaid  lot  of  hops,  provided  the  same  were  in 
quality  equal  to  the  samples  marked  "13,"  and  it  was  agreed 
that  defendant  should  inspect  the  hops  on  or  before  October 
16th.  On  the  same  day,  October  11th,  Wagner  telegraphed 
to  Santa  Rosa  as  follows : 

"October  11, 1897. 
"Horst  &  Lachmund  Co.,  Santa  Rosa,  Cal. 

"Bought  thirteen  at  eleven  five-eighths  net  you;  confirm 
purchase  by  wire  to  Brewer,  nineteen  sixteen  M  street,  inspec- 
tion on  or  before  Saturday.  Do  you  want  fifteen  at  eleven 
quarter?  C.  A.  WAGNER." 
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Alter  received  this  message  the  same  day,  and  thereupon 
sent  to  plaintiflF,  and  plaintiff  received,  the  following  tele- 
gram: . 

p,  Ji,^>M^      "Santa  Rosa,  Cala.,  Oct.  11-97. 
"Geo.  Brdwer,  1916  M  street,  Sacramento,  Cala. 

"We  confirm  purchase  Wagner  eleven  five-eighth  cents^ 
like  sample. 

"(Signed)  HORST  AND  LACHMUND  CO." 

That  these  telegrams  are  the  only  written  evidence  of  the 
contract  between  the  parties.  That  the  said  Alter  knew  that 
the  number  or  symbol  designated  "13,"  used  in  the  telegram 
first  set  out  above,  referred  to  and  meant  the  hops  belonging 
to  plaintifiF,  as  aforesaid,  comprising  said  two  hundred  and 
ninety-six  bales  or  thereabouts,  and  were  the  last  pickings  of 
plaintiff's  hops  grown  upon  his  said  farm  in  1897,  and  also 
knew  the  situation  of  the  hops  and  the  other  facts  hereinbe-* 
fore  mentioned.  And  that  defendant  subsequently  inspected 
the  hops,  and,  without  any  lawful  or  just  cause,  rejected  them 
and  refused  to  receive  them  when  tendered  by  plaintiff. 

The  only  question  presented  for  decision  is,  Did  these  tele- 
grams constitute  a  sufficient  note  or  memorandum  of  the 
contract  to  satisfy  the  requirements  of  the  statute  of  frauds? 
The  trial  court,  by  its  judgment,  answered  this  question  in 
the  affirmative.  And,  in  view  of  all  the  facts  found,  we  think 
the  court  reached  the  proper  conclusion.  If  there  were  noth- 
ing to  look  to  but  the  telegrams,  the  court  might  find  it  diffi- 
cult, if  not  impossible,  to  determine  the  nature  of  the  con- 
tract, or  that  any  contract  was  entered  into  between  the  par- 
ties. But  the  court  is  permitted  to  interpret  the  memorandum 
(consisting  of  the  two  telegrams)  by  the  light  of  all  the  cir- 
cumstances under  which  it  was  made;  and  if,  when  the  court 
is  put  into  possession  of  all  the  knowledge  which  the  parties 
to  the  transaction  had  at  the  time,  it  can  be  plainly  seen  from 
the  memorandum  who  the  parties  to  the  contract  were,  what 
the  subject  of  the  contract  was,  and  what  were  its  terms,  then 
the  court  should  not  hesitate  to  hold  the  memorandum  suffi- 
cient. Oral  evidence  may  be  received  to  show  in  what  sense 
figures  or  abbreviations  were  used ;  and  their  meaning  may  be 
explained  as  it  was  understood  between  the  parties.  (Mann 
V,  Higgins,  83  Cal.  66;  Bern/  v.  KowaWcy,  95  Cal.  134; 
29  Am.  St.  Rep.  101;  Callahan  v.  Stanley,  57  Cal.  476.) 
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Also:  'Tarol  evidence  is  always  admissible  to  explain  the 
surrounding  circumstances,  and  situation  and  relations  of 
the  parties,  at  and  immediately  before  the  execution  of  the 
contract,  in  order  to  connect  the  description  with  the  only 
thing  intended,  and  thereby  to  identify  the  subject  matter, 
and  to  explain  all  terms  and  phrases  used  in  a  local  or  special 
sense.''  (Preble  v.  A  brahams^  88  Cal.  245 ;  Towle  v.  Carmelo 
etc.  Co.,  99  Cal.  397.)  Interpreting  the  telegrams  by  the  fore- 
going rules,  it  is  not  difficult  to  see  that  the  parties  to  the  con- 
tract are  George  Brewer,  of  1916  M  street,  Sacramento,  Cali- 
fornia, vendor,  and  Horst  and  Lachmund  Company,  of  Santa 
Roea^  California,  vendee;  that  the  contract  was  one  of  pur- 
chase and  sale,  and  the  subject  of  it  was  the  property  repre- 
sented in  the  first  telegram  by  'thirteen"  and  well  known  by 
the  parties  to  consist  of  two  hundred  and  ninety-six  bales  of 
hops,  and  to  be  the  last  pickings  of  hops  grown  by  plaintiff 
upon  his  farm  in  Sacramento  county  during  the  year  1897, 
and  that  the  price  to  be  paid  for  said  hops  was  eleven  and 
five-ei^ths  cents  per  pound. 

The  two  telegrams  bear  the  same  date;  on  their  face  the 
last  one  was  sent  to  plaintiff  in  response  to  the  first;  and  it  is 
clear  that  they  should  be  read  together  to  determine  whethei^ 
they  constitute  the  note  or  memorandum  required  by  the 
statute  of  frauds.  (Elbert  v.  Los  Angeles  Oas  Co.,  97  Cal." 
244;  Breckinridge  v.  Crocker,  78  Cal.  529.)  We  are  satis- 
fied that  the  telegrams,  thus  read  by  the  light  of  the  circum- 
stances surrounding  the  parties,  are  sufficient  to  take  the  con- 
tact out  of  the  statute  of  frauds.  Any  other  conclusion  than 
tiie  one  here  readied  would  certainly  impair  the  usefulness 
of  modem  appliances  to  modern  business,  tend  to  hamper 
trade,  and  increase  the  expense  thereof. 

We  advise  that  the  judgment  be  affirmed. 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Oaroutte,  J.,  Van  Dyke,  J.,  Harrison,  J. 
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[8.  P.  No.  1101.    Department  Two.— February  27,  IWO.J 
JOHN  W.  FLINN,  Appellant,  v.  EVELYN  P.  FERRY,  Re- 

spondent. 

RiPLEvm — Chattel  Mobtqagb — Stipulation  roB  Pobbbssion. — ^A  stipa* 
lation  in  a  chattel  mortgage  expressly  giring  the  mortgagee  • 
right  of  powncBoion  upon  default  of  the  mortgagor  in  the  payment 
of  the  note  or  the  interest  is  valid;  and  the  mortgagor  or  his  as- 
signee, upon  such  default,  is  entitled  to  maintain  replevin  for  the 
mortgaged  property. 

Id.— Matuutt  of  Noib  aho  MoBTOAes  bsiobb  Tbiaxt— RcruBii  of  Bb- 
PLKViBD  Pbofkbtt  NOT  RfiQUiBED— €o8T8. — Where  the  note  and  the 
mortgage  containing  such  stipulation  for  right  of  possession  became 
mature  before  the  trial,  even  if  the  defendant  was  entitled  to  the 
possession  of  the  replevied  property  at  the  commeneement  of  the 
action,  the  court  should  not  decree  the  return  thereof  to  the  defend- 
ant at  the  trial,  merely  that  it  might  again  be  replevied  by  the 
.plaintiff,  but  should  leave  the  possession  of  the  property  where  it 
belongs,  and  give  the  defendant  jadgment  for  costs  only. 

Id. — PuADiNO — ^AiDBB  OF  CoMPLAiNT  BT  Answeb. — Where  the  comj^aint 
alleged  that  plaintiff  was  in  possession  of  the  property  and  en- 
titled thereto  on  the  day  before  the  commencement  of  the  aetioa» 
and  that  defendant  then  wrongfully  took  possessum  of  the  property, 
and  refused  to  return  it  upon  demand,  any  defect  therein  is  aided 
and  cured  by  the  answer  taking  issue  upon  plaintiff's  right  of  pos- 
session on  the  day  named,  or  at  any  other  time,  and  affirmatively 
averring  that  defendant  is  and  at  all  of  the  times  herein  mentioned 
was  the  owner  and  entitled  to  the  immediate  possession  ol  the 
propoiy,  which  affirmative  averments  must  be  deemed  denied. 

Id.— Tbial  of  Issues — Objection  upon  AppBAL.^The  defendant  having 
gone  to  trial  upon  the  theory  that  the  title,  or  right  of  posseukm 
of  the  property,  was  in  issue,  cannot,  upon  appeal,  for  the  first  time 
be  heard  to  say  that  there  was  no  such  issue. 

Id. — ^Taking  Possession  of  Pbopebtt — ^Immatbbial  Mattebs.— The 
facts  that,  prior  to  the  commencement  of  the  action,  plaintiff  had 
gone  to  defendant's  lodging-house  and  taken  possession  of  the  prop- 
erty, and  that  the  property  was  retaken  by  the  defendant  upon  an 
order  made  by  the  police  court,  are  immaterial  matters  having  noth- 
ing to  do  with  the  right  of  possession  of  the  property. 

Id. — ^Evidence — Improper  Examination  by  Court. — Where  the  defend- 
ant had  testified  nothing  about  what  occurred  prior  to  the  oommenoe- 
ment  of  the  action  as  to  taking  possession  of  the  property,  either 
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upon  direct  or  cross-examination,  it  was  prejudicial  error  for  the 
oourt»  against  the  objection  of  the  plaintiff,  u)  question  the  defend- 
ant as  to  immaterial  details  of  what  occurred  when  plaintiff  took 
pMMsaion  of  tlie  property,  which  details  could  oi^y  tend  improperly 
to  arouse  the  passion  and  prejudice  of  the  jury  against  the  plain- 
tiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.   John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion. 

R.  H.  Countryman,  for  Appellant. 

The  answer  took  issue  upon  the  question  of  title,  and  any 
defects  in  the  complaint  were  cured  by  the  answer.  {Daggett 
V.  Gray,  110  Cal.  171;  Vance  v.  Anderson,  113  CaL  532? 
Cohen  v.  Knox,  90  Cal.  266-76;  Schenek  v.  Hartford  Fire 
Im,  Co.,  71  Cal.  28;  Shively  v.  Semi-Tropic  etc.  Co.,  99  Cal. 
261,  262;  Kreling  v.  Kreling,  118  Cal.  419.)  The  defend- 
ant cannot  object  upon  appeal  for  the  first  time  that  there  was 
no  issue  raised  as  to  title.  (Barbour  v.  Flick,  126  Cal.  628.)'* 
The  plaintiff  and  defendant  were  each  actors.  (Gilbert  on 
Distress  and  Replevin,  190;  O'Connor  v.  Blake,  29  CaL  317.) 
The  complaint  should  be  liberally  construed,  especially  after 
verdict  and  upon  appeal.  (Code  Civ.  Proc,  sees.  452,  475; 
Ingraham  v.  Lyon,  106  Cal.  257;  Alexander  v.  MeDow,  108 
Cal,  29;  Treanor  v.  Houghton,  103  Cal.  56;  People  v.  Rains, 
23  Cal.  129;  Mills  v.  Barney,  22  Cal.  244;  Garner  v.  Mar- 
shall, 9  Cal.  268.)  The  defendant  was  not  entitled  to  the  re- 
turn of  the  property,  his  right  of  possession  having  ceased 
after  the  maturity  of  the  mortgage,  and  could  only  be  en- 
titled to  costs.  (O'Connor  v.  Blake,  supra;  Pico  v.  Pico,  56 
Cal.  453 ;  Harlan  v.  Ely,  68  Cal.  527 ;  Williains  v.  Hahn,  113 
Cal.  477;  Wilson  v.  Brannan,  27  Cal.  258;  Bolander  v.  Gen- 
try, 36  Cal.  110;  95  Am.  Dec.  162;  Barney  v.  Brannan,  51 
Conn.  175;  Wheeler  v.  Train,  4  Pick.  168;  Ingraham  v.  Mar- 
tin,  15  Me.  373.)  The  court  erred  to  the  prejudice  of  appel- 
lant in  arbitrarily  examining  the  defendant  upon  the  acts  of 
plaintiff  in  taking  possession,  as  to  which  no  testimony  had 
been  given  on  direct  or  cross-examination.  (Hill  v.  Finigan, 
62  Cal.  440.) 
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Frank  Shay,  for  Respondent. 

Plaintiflf,  in  order  to  sustain  the  action,  must  have  had  the 
legal  right  of  ppssession  when  the  action  was  commenced, 
and  an  after-acquired  title  will  not  support  it.  (Lambert  t?. 
McCloud,  63  Cal.  163;  Fredericks  v.  Tracy,  98  Cal.  658;  Peo- 
pie's  Sav.  Bank  v.  Jones,  114  Cal.  422 ;  20  Am.  &  Eng.  Ency. 
of  Law,  1055-57;  Atof  v,  Rix,  21  111.  App.  309;  Cobbey  on 
Keplevin,  sec.  96.)  The  plaintiff  had  no  cause  of  action,  and 
the  defendant  was  entitled  to  judgment  for  the  return  of  the 
property  or  its  value.  (Fredericks  v.  Tracy,  supra;  Affler- 
bach  V.  McGovem,  79  Cal.  268 ;  People's  Sav,  Bank  v.  Jones, 
supra;  Holly  v:  Heiskell,  112  Cal.  174.) 

COOPER,  C. — The  complaint,  which  is  verified,  alleges 
that  on  the  fourteenth  day  of  July,  1896,  plaintifiF  was  in  the 
possession  and  entitled  to  the  possession  of  certain  personal 
property,  consisting  of  furniture,  described  therein,  of  the 
value  of  one  thousand  dollars,  and  that  on  said  day  the  de- 
fendant wrongfully  took  said  furniture  and  ever  since  has  re- 
fused to  return  it,  although  demand  has  been  made  for  such 
return.  Judgment  is  asked  for  the  return  of  said  property  or, 
if  a  return  cannot  be  had,  for  the  value  thereof.  The  actiori 
was  commenced  July  15,  1896.  PlaintifiF  filed  an  affidavit 
and  undertaking  as  required  by  the  code,  and  the  sheriflF  took 
the  property  from  defendant  and  delivered  it  to  plaintifiF.  On 
the  twenty-seventh  day  of  August,  1896,  the  defendant  filed 
her  verified  answer  in  which  she  denied  that  on  the  four- 
teenth day  of  July,  1896,  or  at  any  other  time,  the  plaintifiF 
was  entitled  to  the  possession  of  the  property  described  in  the 
complaint  or  any  part  thereof,  or  that  she  ever  at  any  time 
wrongfully  or  unlawfully  took  the  said  property  from  the 
possession  of  plaintifiF. 

Defendant  further  denied  that  any  demand  has  ever  been 
made  upon  her  for  its  return,  or  that  she  ever  refused  to  re-» 
turn  it  plaintifiF.  She  further  alleges  aflSrmatively  "that  she 
i:^  and  at  all  of  the  times  herein  mentioned  was  the  owner 
and  entitled  to  the  immediate  possession"  of  the  said  prop- 
erty. That  the  property  was  taken  by  the  sheriflF  of  the  city 
and  county  of  San  Francisco  on  the  fifteenth  day  of  July, 
1896,  and  delivered  to  plaintifiF,  and  that  plaintifiF  refuses  to 
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return  it  to  her.  Judgment  is  asked  by  defendant  for  a  re- 
turn of  the  property,  or,  in  case  a  return  cannot  be  had,  for 
the  value  thereof.  The  jury  found  a  verdict  fpr  defendant 
for  a  return  of  the  property,  and  fixed  its  value  at  fifteen  hun- 
dred dollars.  Judgment  was  accordingly  entered.  An  order 
was  made  denying  a  motion  for  a  new  trial,  and  this  appeal  is 
from  the  judgment  and  order. 

It  is  claimed  that  the  evidence  does  not  support  the  ver-* 
dict^  and  that  the  court  committed  errors  in  the  conduct  of 
the  trial,  in  the  rejection  of  evidence,  and  in  its  instructions 
to  the  jury.  In  order  to  make  clear  the  points  herein  dis- 
cussed, it  will  be  necesasry  to  briefly  state  the  facts  as  dis- 
closed by  the  record.  In  April,  1896,  the  defendant  was  in 
possession  of  a  lodging-house  at  1107  Bush  street,  in  the  city 
of  San  Francisco,  and  owned  the  furniture  therein,  being  the 
same  furniture  described  in  the  complaint,  and  was  then 
indebted  to  one  Fredericks,  who  at  said  time  held  a  mort- 
gage upon  said  furniture.  The  plaintiff  was  a  dealer  in  fur- 
niture, and  went  with  Fredericks  to  defendant's  lodging- 
house  for  the  purpose  of  either  buying  the  furniture  or  the 
right  of  Fredericks  thereto.  Defendant  called  plaintiff  aside 
and  informed  him  that  she  had  been  having  some  trouble 
with  her  husband,  and  the  matter  was  about  to  be  compro- 
mised; that  he  had  ofifered  her  sixty-five  thousand  dollars, 
which  she  had  refused,  and  that  it  was  only  a  question  of  a 
few  weeks  when  she  would  have  money.  She  stated  to  plain- 
tiff that  she  wanted  to  borrow  one  thousand  dollars  to  pay 
Fredericks  and  straighten  out  her  business  affairs.  Her  rep- 
resentations to  plaintiff  were  such  that  plaintiff  went  to  see 
one  Jacobson  about  securing  a  loan  of  one  thousand  dollars 
for  her  upon  the  furniture.  Jacobson  went  to  the  lodging- 
house  and  appraised  the  furniture,  but  refused  to  loan  over 
seven  hundred  dollars  upon  it.  Thereupon  plaintiff  told 
Jacobson  that  he  would  become  personally  responsible  for 
the  loan,  and  accordingly  defendant  borrowed  the  one  thous- 
and dollars  of  Jacobson,  giving  him  a  mortgage  upon  the 
furniture.  The  defendant  received  the  money  and  paid  off 
the  mortgage  to  Fredericks, ,  and  used  the  balance  for  other 
purposes.  The  mortgage  to  Jacobson  was  dated  April  16, 
1896,  was  drawn  by  defendant's  attorney,  and  was  given  to 
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secure  her  note  of  the  same  date  for  one  thousand  dollars^  due 
six  months  after  date,  with  interest  from  date  at  the  rate  of 
three  per  cent  per  month,  payable  monthly  in  advance. 

The  note  contained  the  following  clause:  "And  in  case 
default  be  made  in  the  payment  of  interest  as  above  provided, 
and  for  the  space  of  ten  days  after  the  same  shall  become  due, 
tljen  the  whole  of  said  principal  sum  and  interest  shall  be-J 
come  immediately  due  and  payable,  at  the  option  of  the 
holder  of  this  note." 

The  mortgage  contained  the  following  clause :  "It  is  also 
agreed  that,  if  the  mortgagor  shall  fail  to  make  any  pay- 
ments as  in  the  said  promissory  note  provided,  then  the  mort- 
gagee may  take  possession  of  said  property,  using  all  neces- 
sary force  so  to  do,  and  immediately  proceed  to  remove  and 
sell  the  same  at  public  or  private  sale,  or  to  foreclose  this 
mortgage  and  sell  ihe  same  in  the  manner  provided  by  law, 
and  from  the  proceeds  pay  the  whole  amount  in  said  note 
specified,  and  all  costs  and  expenses  of  such  seizure  and  sale, 
including  a  counsel  fee  not  to  exceed  one  hundred  and  fifty 
(150)  dollars,  and  the  remainder,  if  any,  to  the  mortgagor.'** 

After  the  interest  became  due  demand  was  made  upon  de- 
fendant for  it,  but  she  refused  to  pay  it,  and  has  never  paid 
any  part  of  the  principal  or  interest.  During  the  trial  the 
plaintiff  offered  in  evidence  an  assignment  of  the  mortgage  in 
writing  made  by  said  Jacobson  to  him,  duly  acknowledged, 
and  dated  July  15,  1896.  The  court  sustained  the  defend- 
ant's objection  to  the  assignment.  We  think  this  was  error. 
The  assignment  purported  to  convey  to  plaintiff  title  to  the 
note  and  mortgage.  Under  the  terms  of  the  mortgage,  as  ex- 
pressly written,  the  mortgagee  had  the  right  to  the  possession 
of  the  property  mortgaged  upon  default  of  defendant  in  the 
payment  of  interest.  This  provision  was  valid.  (Civ.  Code, 
sec.  2927 ;  Bank  of  Woodland  v.  Duncan,  117  Cal.  416;  Jones 
on  Chattel  Mortgages,  sees.  705,  706.)  Having  the  right  to 
possession  given  him  by  the  terms  of  the  mortgage  he  could 
maintain  replevin  for  the  mortgaged  property.  (Jones  on 
Chattel  Mortgages,  sec.  442 ;  Cobbey  on  Chattel  Mortgages, 
sec.  499;  Wright  v.  Ross,  36  Cal.  429;  Berson  v.  Nunan,  63 
Cal.  551.)    The  cause  was  tried  in  May,  1897.    The  note  and 


Feb.  1900.]  Flynn  v,  Pbbry,  653 

mortgage  were  then  pas*  due.  Plaintiflf,  if  the  owner  of  the 
note  and  mortgage,  was  entitled  to  the  possession  of  the  mort- 
gaged property  at  the  maturity  of  the  note  November  16^ 
1896,  It  appears  from  the  answer  that  plaintiflF  had  obtained 
possession  of  the  property  at  the  commencement  of  the  suit, 
and  that  defendant  asked  for  the  return  thereof.  If  the  de« 
fendant  had  the  right  to  the  possession  of  the  property  at  the 
time  the  suit  was  commenced;  but  it  had  passed  to  plaintiff  be- 
fore the  trial,  the  court  should  not  decree  the  return  of  the 
property  to  defendant  merely  that  it  might  again  be  replev- 
ined  by  plaintiff.  {Pico  v.  Pico,  56  Cal.  458 ;  Bolander  v. 
Gentry,  36  Cal,  110;  95  Am.  Dea  162;  O'Connor  v.  Blake, 
29  0al.317,) 

In  the  latter  case  it  is  said:  ''In  actions  of  this  character 
[replevin]  both  plaintiff  and  defendant  are.to  be  considered 
as  actors,  and  where,  as  in  the  present  case,  the  plaintiff  has 
obtained  possession  of  the  property  in  dispute  at  the  com- 
mencement of  the  action,  and  the  defendant  asks  for  a  re- 
turn of  the  property  in  his  answer,  he,  to  that  extent,  is  an 
actor  and  stands  in  the  attitude  of  a  plaintiff,  and  if  at  the 
trial  it  shall  appear  that  he  is  not  entitled  to  the  possession, 
for  the  reason  that  his  interest  tiierein  has  ceased  intermedi- 
ate the  commencement  of  the  action  and  the  trial,  and  the 
right  to  the  possession  has  vested  in  the  plaintiff,  the  court 
will  not  render  a  judgment  in  favor  of  the  defendant  for 
the  possession  of  the  property  or  its  value,  but,  will  leave  the 
property  in  the  possession  of  the  plaintiff  where  it  belongs, 
and  give  the  defendant  a  judgment  for  costs  only." 

Respondent  contends  that  the  complaint  does  not  state 
a  cause  of  action,  for  the  reason  that  it  was  filed  July  15th, 
and  alleges  that  on  the  14th  of  July  the  plaintiff  was  in  the 
posaeaaion  and  entitled  to  the  possession  of  the  property. 
Under  the  authorities  the  contention  would  have  to  be  sus- 
tained if  the  answer  had  not  cured  the  defective  complaint. 
The  answer  denies  that  on  the  14th  of  July,  or  at  any  other 
time,  the  plaintiff  was  the  owner  or  entitled  to  the  possession, 
and  alleges  that  defendant  is  (August  27th),  and  at  all 
times  has  been,  the  owner  and  entitled  to  the  possession  of 
the  property  described  in  the  complaint.  This  cured  what- 
ever defect  there  may  have  been  in  the  complaint.  (Pom- 
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eroy  on  Remedies  and  Bemedial  Ri^ts,  sec.  679;  Schenck 
V.  Hartford  Fire  Ins.  Co.,  71  Cal.  28;  Cohen  v.  Knox,  90  Cal. 
266;  Daggett  v.  Gray,  110  Cal.  172.)  In  the  latter  case  it 
is  said:  "Whatever  defect  there  may  have  been  in  the  com- 
plaint in  this  particular  was  removed  by  the  answer  of  the 
defendants,  wherein  they  alleged  their  ownership  of  the 
goodS;  and  denied  that  tlie  plaintiff  had  had  'at  any  time 
since  the  twelfth  day  of  March,  1893,  any  interest  in,  or 
been  entitled  to  the  possession  of,'  the  property  sued  for. 
The  rule  is  well  settled  that  a  complaint  which  lacks  the 
averment  of  a  fact,  essential  to  a  cause  of  action,  may  be  so 
aided  by  tiie  averment  of  that  fact  in  the  answer  as  to  up- 
hold a  judgment  thereon." 

The  defendant,  having  in  her  own  behalf  set  up  title  in 
herself  to  the  property  for  the  purpose  of  having  a  judg- 
ment that  it  be  returned  to  her,  cannot  now  be  heard  to 
say  there  was  no  proper  issue  made  as  to  title.  The  answer 
was  deemed  denied.  The  defendant,  having  gone  to  trial 
upon  the  theory  that  the  title  to  the  property  was  in  issue, 
cannot  here,  on  appeal,  for  the  first  time,  be  heard  to  suy 
that  there  was  no  such  issue.  {Barhow  v.  Flick,  126  Cal. 
628,  and  cases  cited.) 

It  appeared  in  the  testimony  of  plaintiff  that,  some  time 
prior  to  the  commencement  of  the  action,  the  plaintiff  had 
gone  to  defendant's  lodging-house  and  taken  the  property. 
It  also  appeared  from  the  answer  of  defendant  that  on  July 
14th  she  retook  the  property  upon  an  order  made  by  the 
police  court  of  San  Francisco.  These  matters  had  nothing 
to  do  with  the  right  to  the  possession  of  the  property  at 
the  time  of  the  trial,  nor  at  the  time  the  action  was  com- 
menced. Defendant  was  called  as  a  witness  in  her  own  be- 
half, and  no  question  was  asked  in  her  examination  in  chief 
or  in  her  cross-examination  as  to  these  matters  which  oc- 
curred prior  to  the  commencement  of  the  suit.  The  witness 
had  not  testified  to  any  such  matters,  and  counsel  were 
through  with  her  examination.  The  judge  thereupon,  of 
his  own  volition  asked  the  witness  as  follows: 

"The  Court. — Q.  What  occurred  on  July  2d,  when  Mr. 
Flinn  came  up  there  to  take  the  property? 

"Mr.  Countryman. — The  witness  has  not  been  asked  that 
on  direct  or  cross-examination,  and,  for  that  reason,  we  ob- 
ject. 

"The  Court. — ^That  makes  no  difference  whether  she  has 
or  not.  The  jury  are  entitled  to  know  the  facts.  The  ob- 
jection is  overruled." 
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The  witness  then,  in  answer  to  the  question  and  various 
other  questions  propounded  by  the  court,  stated  that  on  July 
2, 1896,  the  plaintiflf  came  to  "her  house,  and,  after  some  con- 
versation, said  "an  oath  to  the  law,"  and  "took  up  a  table 
and  bric-a-brac  and  threw  it  out  of  the  front  window;  he 
tore  the  p^tiere  down  between  the  doors,  and  took  some 
other  bric-a-brac  and  threw  it  down,  and  said:  'I  feel  like 
tearing  the  whole  house  to  pieces/  And  he  told  his  men  to 
take  their  own  key  and  open  the  door  of  a  closet  in  the 
house,  and  they  did,  and  took  everything  from  if  The 
witness  further,  in  answer  to  questions  by  the  court,  said 
that  plaintiff  threatened  to  bring  a  patrol  wagon  and  take 
Mr.  Bell,  who  was  ill,  out  of  the  house.  That  he  had  five 
or  six  men  with  him,  one  of  whom  was  represented  to  be  a 
deputy  sheriff.  That  plaintiff  took  a  key  and  went  to  de- 
fendant's private  desk  and  opened  it  and  scattered  the  pa- 
pers all  around,  and  took  them  to  his  own  office.  This  tes- 
timony was  all  ehcited  in  response  to  questions  asked  by  the 
court  and  under  plaintiff's  objection.  Among  other  ques- 
tions by  the  court  were  the  following: 

"Q.  He  took  everything  out  of  the  house? 

"Q.  Did  he  leave  the  house  bare? 

"Q.  How  many  men  did  Mr.  Flinn  have  with  him? 

"Q.  Were  any  papers  served  upon  you?" 

These  questions  were  in  regard  to  immaterial  matters. 
They  did  not  ask  for  evidence  tending  to  show  who  was  en- 
titled to  the  possession  of  the  property  at  the  time  the  action 
was  commenced  nor  at  the  time  of  the  trial.  They  were  of 
such  a  nature  as  to  elicit  evidence,  and  did  elicit  evidence 
wholly  immaterial  to  the  issue  being  tried,  and  which  could 
not  but  tend  to  arouse  the  passion  and  prejudice  of  the  jury 
against  the  plaintiff.  It  is  the  duty  of  the  court  in  the  trial 
of  a  case  before  a  jury  to  confine  the  testimony  to  the  issues 
and  to  sust€dn  objections  to  all  proper  questions  asked  by 
counsel,  which  would  only  tend  to  prejudice  the  jury  against 
either  party.  Such  questions  are  none  the  less  erroneous  be- 
cause asked  by  the  presiding  judge.  In  fact,  they  would 
generally  be  much  more  injurious.  We  think  the  questions 
were  improper,  and  the  error  such  as  must  have  injured 
the  plaintiff's  cause.    The  views  herein  expressed  mi^e  it 
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unnecessary  to  paw  upon  the  various  other  questions  dis- 
cussed in  the  briefs. 
The  judgment  and  order  should  be  rerersed, 

Haynes,  C,  and  Chipman,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed. 

McFarland^  J.^  Temple^  J.,  HenshaWi  J, 


[8.  v.  No.  13S1.    Department  Two.— Febnutry  27,  1900,] 

MARY  A,  HENEHAN,  Respondent,  v,  WILLIAM  H.  H. 
HART,  Appellant 

Pboiossobt  Notb— ExTmsioiT  of  Tncs  fob  Pathdit— Obai.  Aobbe- 
XEHT. — ^The  time  for  the  payment  of  a  promissory  note  .past  due 
cannot  be  extended  for  a  definite  period,  so  as  to  bind  the  payee,  by 
an  unexecuted  oral  agreement  that  the  maker  shall  pay  the  interast 
monthly,  according  to  the  terms  of  the  note,  for  such  period. 

FBiyou>us  AppcAir— Dakaobs. — ^Where  an  appeal  is  entirely  devoid  of 
merit,  the  judgment  will  be  affirmed,  with  damages  to  tiie  respond* 
ent 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Edward  A.  Belcher, 
Judge. 

The  facts  are  stated  in  the  opinion, 

W.  A-  Kirtwood,  and  Aylett  R.  Cotton,  for  Appellant 

Mullany,  Grant  &  Cushing,  for  Respondent 

COOPER,  C, — ^Plaintiff  recovered  judgment  Defendant 
has  appealed  from  the  judgment  and  from  an  order  denying 
his  motion  for  a  new  trial.  The  complaint,  which  is  verified, 
alleges  that  on  July  15,  1895,  the  defendant  executed  and 
delivered  to  plaintiflf  a  promissory  note  for  fourteen  hun- 
dred dollars,  due  one  year  after  date,  with  interest  from  date 
at  the  rate  of  one  per  cent  per  month  until  paid.    That  the 
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interest  was  paid  thereon  up  to  March  1,  1897,  but  that  the 
interest  from  said  last-named  date  and  the  principal  re- 
main due  and  unpaid.  A  copy  of  the  note  is  set  forth  in 
the  complaint.  The  answer  does  not  deny  any  of  the  alle- 
gations of  the  complaint,  but  affirmaUvely  alleges  as  fol- 
lows: 

"That  on  or  about  the  first  day  of  December,  1896,  it  was 
nmtually  agreed  between  said  plaintiff  and  said  defendant 
that  the  time  of  payment  of  the  promissory  note  mentioned 
in  said  complaint  should  be  extended  for  one  year  from  the 
first  day  of  December,  1896,  and  that  during  said  year  the 
said  defendant  should  pay  said  plaintiff  interest  upon  the 
said  promissory  note  at  the  rate  of  one  per  cent  per  month, 
and  that,  in  consideration  of  the  said  promise  to  pay  said 
interest  during  said  year,  the  said  plaintiff  then  agreed  to 
extend  the  time  of  payment  of  the  principal  of  said  prom- 
issory note  for  the  period  of  one  year  from  the  said  date, 
to  wit,  from  the  first  day  of  December,  1896." 

On  the  trial  of  the  case  defendant  testified  to  an  oral 
agreement  in  substance  as  alleged  in  his  answer.  One  Sarah 
E.  Decker  also  testified  that  plaintiff  had  a  conversation  with 
her,  in  which  plaintiff  admitted,  in  substance,  that  she  had 
made  such  oral  agreement  with  defendant.  The  witness 
Decker  said  that  defendant  had  been  her  attorney  for  many 
years,  and  that  the  money  was  borrowed  from  plaintiff  for 
her  benefit.  This  testimony  was  all  given  under  plaintiff's 
objection  and  with  leave  to  move  to  strike  it  out.  The  court 
afterward,  on  motion  of  plaintiff,  made  an  order  striking 
out  the  said  testimony,  and  the  ruling  upon  this  motion 
presents  the  only  material  question  in  the  case.  The  solo 
and  only  question  here  is.  Was  the  verbal  promise,  as  testi- 
fied to  and  as  alleged  in  the  answer,  extending  the  time  of 
payment  of  the  written  instrument  set  forth  in  the  com- 
plaint, binding  upon  plaintiff?  We  think  it  was  not,  and 
that  the  ruling  of  the  court  was  correct.  Section  1698  of  the 
Civil  Code  provides:  "A  contract  in  writing  may  be  altered 
by  a  contract  in  writing,  or  by  an  executed  oral  agreement, 
but  not  otherwise." 

The  promissory  note  set  forth  in  the  complaint  is  a  con- 
tract in  writing.  It  is  claimed  that  it  was  altered.  It  is  not 
claimed  that  it  was  altered  by  any  contract  in  writing,  but 
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by  an  oral  agreemeni  The  oral  agreement  has  not  been 
executed.  The  rate  of  interest  agreed  upon  was  the  same 
as  the  promissory  note  provided  for.  It  would  have  drawn 
that  rate  until  paid  if  the  agreement  had  not  been  made. 
The  interest  was  not  paid  in  advance,  and  no  interest  has 
been  paid  which  was  not  due  at  the  time  it  was  paid  accord- 
ing to  the  written  terms  of  the  promissory  note.  The  con- 
tract extending  the  time  one  year  was  not  executed  at  the 
time  the  action  was  brought  and  in  the  nature  of  things  could 
not  have  been.  An  executed  agreement  is  one  the  terms  of 
which  have  been  fully  performed. 

It  is  difficult  to  conceive  how  an  oral  agreement  ex- 
tending the  time  in  which  a  written  agreement  is  to  be  per- 
formed can  be  executed  until  the  time  has  elapsed,  and  then 
the  question  could  not  arise.  If  the  period  of  time  men- 
tioned in  the  oral  agreement  has  not  elapsed,  then  the  agree- 
ment has  not  been  executed.  (Piatt  v.  Butcher,  112  Gal. 
635;  Thompson  v.  Oomer,  104  Cal.  168;  43  Am.  St.  Rep. 
81.)  Counsel  for  appellant  cites  Waugenheim  v.  QralMLm, 
39  Cal.  175,  to  the  effect  that  the  tune  for  the  performance 
of  a  contract  in  writing  may  be  extended  by  parol.  The 
case  was  decided  in  April,  1870,  before  the  codes,  and  hence 
ha9  no  application  to  the  rule  laid  down  by  section  1698. 
In  the  original  section  of  the  Civil  Code,  in  effect  January 
1,  1873,  it  contained  the  words:  ^'Except  aa  to  the  time  of 
performance,  which  may  be  extended  by  any  form  of  agree- 
ment." The  section  was  amended  March  80, 1874,  by  drop- 
ping the  quoted  clause,  and  after  the  amendment  went  into 
effect,  July  1, 1874,  the  section  has  continued  as  at  present. 
We  think  the  amendment  was  a  necessary  and  wise  one.  It 
prevents  the  solemn  written  contracts,  which  the  parties  have 
made  certain,  from  being  tampered  with,  annulled,  set  aside, 
or  extended  by  the  oral  evidence  of  interested  parties.  The 
section  as  amended  lays  down  a  valuable  and  salutary  rule 
in  regard  to  written  instruments.  It  prevents  the  parties 
who  have  made  a  promissory  note,  after  it  has  become  due 
according  to  the  time  written  therein,  from  making  the  de- 
fense that  it  is  not  due  by  reason  of  a  parol  promise  to  extend 
the  time,  which  promise  would  depend  upon  the  credibility 
of  interested  witnesses.  The  appeal  in  the  case  is  entirely 
devoid  of  merit. 
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We  advise  that  the  judgment  and  order  be  aflSrmed,  with 
fifty  dollars  damages  to  plaintiff. 

HayneSy  0.,  and  Gray,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  af&rmed,  with  fifty  dollars  damages  to 
plaintiff.  McFarland,  J.^  Temple,  J.,  Henshaw,  J. 


[8.  P.  No.  2060.  In  Bank.— February  27,  1900.1 

JAMES  HEALY  et  al.,  Petitioners,  v.  SUPERIOR  COURT 
OF  LASSEN  COUNTY,  Respondent. 

ESTATBB  OF  DSOBASBD  PeBSONS — LbTTKBS  TO  PUBUO  ADMIiaaTBiLTOB— 

BoKD— CJoKSTRUCTiON  OF  CoDE. — Under  section  1727  of  the  Code  of 
Civil  Procedure,  the  official  bond  of  the  public  administrator  is  or- 
dinarily in  lieu  of  the  bond  required  of  administrators  generally, 
and  he  is  not  required  to  give  bond  in  double  the  value  of  the  per- 
sonal property,  and  of  the  rents  and  profits  of  the  real  estate,  under 
section  1388  of  the  same  code,  which  has  no  application  when  let- 
ters are  issued  to  him  in  his  officiel  capacity  by  order  of  the  court. 

Id. — JuKiSDiOTiON  OF  CousT — ^ADDITIONAL  BoiVD. — The  court  is  not  re- 
quired to  take  any  additional  bond  upon  tue  issuance  of  letters  to 
the  public  administrators,  but  it  has  jurisdiction  to  require  an  ad- 
ditional bond  in  a  less  sum  than  is  provided  for  in  section  1388  of 
the  Code  of  Civil  Procedure,  by  virtue  of  section  1402  of  the  same 
code,  if  his  official  bond  is  known  to  be  insufficient. 

PETITION  for  writ  of  review  to  annul  orders  of  the  Su- 
perior Court  of  Lassen  County,  fixing  the  bond  of  the  pub- 
lic administrator,  approving  the  same,  and  ordering  the  is- 
suance of  letters.    P.  A.  Kelly,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  Marstellar,  W.  M.  Boardman,  and  Frank  J.  Sullivan, 
for  Petitioners. 

Goodwin  &  Goodwin,  for  Respondent. 
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HENSHAW,  J,— This  is  an  original  application  for  a 
writ  of  review,  wherein  certain  orders  of  the  superior  court 
sitting  in  probate  in  the  matter  of  the  estate  of  Matthew 
Healy,  deceased,  are  sought  to  be  annulled. 

There  had  been  a  contest  over  the  issuance  of  letters  of 
administration  in  the  estate  of  Matthew  Healy  between  the 
nominee  of  certain  heirs  of  the  deceased  and  J.  W.  Hossel- 
kus,  public  administrator  of  the  county.  As  an  outcome  of 
the  contest,  the  court  made  findings  favorable  to  the  con- 
tention of  Hosselkus.  It  found,  also,  that  the  value  of  the 
personal  property  in  the  estate  of  the  deceased,  and  the 
probable  value  of  the  annual  rents,  issues,  and  profits  of  the 
real  property,  were  "about  the  sum  of  eighty-five  thousand 
dollars."  Letters  of  administration  were  ordered  to  Hossel- 
kus as  follows: 

"The  petition  of  Louis  Abrahams  praying  that  letters  of 
administration  upon  the  estate  of  Matthew  Healy,  deceased, 
be  issued  to  him,  and  the  petition  of  J.  W.  Hosselkus  pray- 
ing that  letters  of  administration  upon  said  estate  issued  to 
him  as  public  administrator  of  the  county  of  Lassen,  said 
state,  together  with  the  respective  oppositions  thereto,  com- 
ing on  regularly  to  be  heard  on  the  twenty-seventh  day  of 
October,  1897,  and  due  proof  having  been  made  to  the  sat- 
isfaction of  the  court  that  the  derk  had  given  notice  of  tho 
hearing  of  each  of  said  petitions  in  all  respects  according  t ) 
law,  and  all  and  singular  the  law  and  the  evidence  being  by 
the  court  understood  and  fully  considered,  and  the  court 
having  filed  herein  its  written  findings  of  fact  and  conclu- 
sions of  law  therefrom,  now,  therefore,  in  accordance  with 
said  findings  of  fact,  it  is  by  the  court  here  adjudged  and 
decreed  that  said  Matthew  Healy  died  intestate  in  the  city 
and  coimty  of  San  Francisco  on  the  twenty-sixth  day  of 
September,  1897 ;  that  he  was  a  resident  of  Lassen  county 
at  the  time  of  his  death,  and  that  he  left  estate  therein  and 
within  the  jurisdiction  of  this  court. 

"It  is,  therefore,  in  accordance  with  said  findings,  ordered 
that  the  petition  of  Louis  Abrahams  praying  that  letters  of 
administration  upon  the  estate  of  Matthew  Healy,  deceased, 
be  issued  to  him,  be  and  the  same  is  hereby  denied,  and  that 
J.  W.  Hosselkus  be  and  he  is  hereby  appointed  adminis- 
trator of  said  estate,  and  that  letters  of  administration  upon 
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the  said  estate  issue  to  the  petitioner^  J.  W.  Hosselkus,  as 
public  administrator  in  and  for  the  county  of  Lassen,  state 
of  California,  upon  filing  a  duly  approved  bond  in  the  sum 
of  twenty  thousand  dollars.  Dated  this  eighteenth  day  of 
November,  1897.'' 

An  appeal  from  that  order  was  prosecuted  to  this  court, 
but  the  appeal  was  not  sustained.  {Estate  of  Healy,  122  Cal. 
162.)  The  public  administrator  gave  a  bond  in  the  penal 
sum  nominated  in  the  order.  This  bond  was  approved 
by  the  judge  of  the  superior  court  and  letters  of  admin- 
istration were  issued.  By  the  judgment  of  this  court  are 
sought  to  be  declared  null  and  void  the  order  of  the  superior 
court  fixing  the  penal  sum  of  the  bond  in  twenty  thousand 
dollars,  the  action  of  the  court  in  approving  a  bond  in  that 
amount,  and  the  letters  issued  to  Hosselkus  as  administrator 
of  the  estate.  The  argument  herein  is  that  the  public  ad- 
ministrator, like  every  other  person,  when  obtaining  letters 
of  administration  under  section  1365  of  the  Code  of  Civil 
Procedure^  must  give  a  bond  in  the  amount  required  by 
section  1388  of  the  Code  of  CivU  Procedure;  that  the  order 
of  the  court  fixing  the  bond  in  a  less  amoimt  is  in  excess  of 
jurisdiction  and  void;  and  that,  as  an  appeal  does  not  lie 
from  the  order,  it  is  reviewable  under  this  writ.  But  this 
argument  cannot  be  sustained. 

Section  1726  of  the  Code  of  Civil  Procedure  provides: 
"Every  public  administrator,  duly  elected,  commissioned, 
and  qualified,  must  take  charge  of  the  estates  of  persons  dy- 
ing within  his  county  as  follows:  1.  Of  the  estates  of  de- 
cedents for  which  no  administrators  are  appointed,  and 
which,  in  consequence  thereof,  are  being  wasted,  imcared 
for,  or  lost;  2.  Of  the  estates  of  decedents  who  have  no  known 
heirs ;  3.  Of  the  estates  ordered  into  his  hands  by  the  court ; 
and  4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court." 

Section  1727  of  the  Code  of  Civil  Procedure  declares: 
"Whenever  a  public  administrator  takes  charge  of  an  estate, 
which  he  is  entitled  to  administer  without  letters  of  admin- 
istration being  issued,  or  under  order  of  the  court,  he  must, 
with  all  convenient  dispatch,  procure  letters  of  administra- 
tion thereon,  in  like  manner  and  on  like  proceedings  as 
letters  of  administration  are  issued  to  other  persons.     His 
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official  bond  and  oath  are  in  lieu  of  the  administrator's  bond 
and  oath,  but,  when  real  estate  is  ordered  to  be  sold,  an- 
other bond  may  be  required  by  the  court." 

Section  1388  is  a  general  section,  applicable  in  its  terms 
to  every  person  to  whom  letters  testamentary  or  of  admin- 
istration are  directed  to  issue,  but  it  is  a  rule  of  construc- 
tion too  well  settled  to  require  the  citation  of  authority  that 
the  provisions  of  a  general  section  give  way  before  those  of 
a  particular  or  specific  statute  bearing  upon  the  same  subject 
matter.  By  section  1727  the  public  administrator  is  clearly 
excepted  from  the  operation  of  section  1388,  and  it  is  ex- 
pressly declared  that  the  official  bond  and  oath  of  the  pub- 
lic administrator  are  in  lieu  of  the  administrator's  bond 
and  oath.  The  public  administrator  is  the  eighth  class 
enumerated  in  section  1365  of  the  Code  of  Civil  Procedure. 
He  obtains  letters  of  administration,  not  as  an  individual, 
but  as  public  administrator  by  virtue  of  his  office.  In  the 
present  case,  letters  of  administration  were  issued  to  him 
by  order  of  the  court.  It  was  a  case  falling  under  the  fourth 
subdivision  of  section  1726  of  the  Code  of  Civil  Procedure. 
The  language  of  section  1727  applies  as  fully  to  a  case  such 
as  this  as  to  any  other  case  in  which  the  official  bond  of 
the  public  administrator  answers  for  the  bond  executed  by 
the  administrator  in  other  cases.  In  the  early  case  of  Beck- 
ett V.  Selover,  7  Cal.  216,  68  Am.  Dec.  237,  it  was  said: 
"The  public  administrator  is  required  to  give  a  bond  and 
take  the  official  oath;  and  it  would  seem  to  have  been  the  in- 
tention of  the  statute  to  dispense  with  the  bond  and  oath 
required  of  other  administrators  in  each  particular  case." 

Under  these  provisions  of  the  code,  then,  it  was  not  neces- 
sary for  the  judge  to  have  exacted  any  bond  from  the  public 
administrator  in  addition  to  the  one  which  he  had  given  in 
his  official  capacity.  That  the  court  had  the  right  so  to  do, 
and  that  it  would  be  its  duty  so  to  do  in  proper  cases,  is 
clear.  (Code  Civ.  Proc.,  sec.  1402.)  But  it  was  in  no  wise 
incumbent  upon  it  to  require  in  the  first  instance,  or  at  all, 
a  bond  in  twice  the  amount  of  the  value  of  the  personal 
property  of  the  estate. 

As  the  inquiry  under  this  writ  comes  to  an  end  when  it  is 
perceived  that  the  court  has  not  exceeded  its  jurisdiction  in 
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making  the  ordeis  complained  of,  and  as  such  ia  manifeatly 
the  0806  in  the  pveaent  instance,  the  writ  is  discharged. 

Temple,  J.,  Garoutte,  J.,  Harrison,  J.,  Van  Dyke,  J., 
Beatty,  C.  J.,  and  McFarland,  J.,  concurred 


[L.  A.  Ho.  SOi.    la  B«Mc--Mbniai7  27,  1900.] 

JAMES  W.  BYRNE  et  al..  Appellants,  v.  JOHN  H.  DRAIN 
Street  Superintendent  of  the  City  of  Los  Angeles,  Re- 
spondent. 

Municipal  Ck»BroBATioirs — Oohtbol  or  Chabteb  bt  Gknebal  Laws — 
CONBisnortoN  or  OonsM'UTioy — Susfknbion  or  Chastoi  Pbovi- 
BioNS. — Section  6  of  artide  XI  of  the  constitutioii  as  it  stood  prior 
to  the  amendment  of  1896,  providing  that  "cities  and  towns  hereto- 
fore or  hereafter  organised,  and  all  charters  thereof  framed  or 
adopted  by  the  authority  of  this  constitution,  shall  be  subject  to  and 
conrolled  by  general  laws,**  is  not  to  be  construed  as  providing  that 
charter  provisions  shall  be  Repealed  by  a  general  law  upon  the 
same  subject  matter,  but  miIj  that  the  opdmtton  of  the  inocHisistent 
charter  previsions  shall  be  suspended  during  th^.^aramount  opera- 
tion of  tiie  general  law. .  ^ 

Id. — Amekuuekt  or  Oonstitution — Excbftion  or  MuinoiPAL  Aftaibs 
— ^Retbosfbctivb  Otebatioit — ^RssTOBATioir  or  Chabtbb  Pbovisionb. 
— The  amendment  of  1890  to  section  6  of  article  XI  of  the  constitu- 
tion, inserting  the  words  "cKcept  in  municipal  affairs,"  was  retros- 
pective in  its  operation,  and  applied  to  all  existing  charters.  It 
had  the  effect  to  remove  the  paramount  control  of  general  laws  in 
respect  to  municipal  affairs,  and  to  restore  the  operation  of  municipal 
charter^  in  respect  to  such  affairs,  which  were  suspended  by  general 
laws  prior  to  that  amendmeiit. 

lo.— Openiitg  and  WiDENnro  Sturts— Gknebal  Law  or  189S— Ohabteb 
or  Los  AKGELfeB.-'The  opening  and  widening  of  streets  are  ''muni- 
cipal affairs"  within  the  meaning  of  the  oonstituticm;  and  the  pro- 
visions of  the  charter  of  Los  Angeles  on  that  subject  matter,  which 
were  suspended  by  the  general  law  of  March  6,  1889,  were  relieved 
from  the  control  of  that  statute  by  the  amendment  of  1896  to  sec- 
tion 6  of  article  XI  of  the  constitutien. 

lD._VoiD  AsBBBSMKirT  uifDiB  GsinBiAL  LAW.— Ths  general  law  of  March 
6,  1889,  having  ceased  to  be  opetative  in  the  dty  of  Los  Angeles, 
in  1890,  an  assessment  thereafter  made  ia  that  Mf  baaed  npon 
proceedings  taken  under  the  general  law,  and  not  under  the  charter, 
is  void. 
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iNJUHcnoN — ^Von>  Saia  amd  Bbd>— GLOtTD  <m  Tteilb. — ^An  injunction 
will  not  be  granted  to  restrain  the  street  saperintendent  of  the  city 
of  Lo8  Angeles  from  selling  real  property  in  that  city  under  a  void 
sale  to  satisfy  a  yoid  assessment  lor  opening  a  street  in  proceed- 
ings taken  under  the  general  law  in  1898.  His  deed  under  such 
sale  would  be  void,  and  would  oast  no  doud  upon  the  plaintiflTs 
title. 

Id. — ^Pleading — ^MuLimJoiTT  or  Suxns^*— A  mere  naked  averment  in  the 
complaint  that  the  granting  of  the  injunction  will  prevent  a  multi- 
plicity of  suits,  which  does  not  fairly  appear  from  the  nature  of  the 
the  subject  inatter,  or  from  any  facts  averred,  is  not  a. sufficient 
ground  to  sustain  the  injunction.  The  laet  that  the  owner  of  the  land 
might  be  compelled  to  defend  his  titles  or  to  prosecute  an  action  to 
quiet  an  adverse  claim,  cannot  support  an  injunction,  but  the  fact 
that  he  may  successfully  do  either  Is  ground  against  the  injunc- 
tion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lucien  Shaw,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  W.  Mitchell,  for  Appellante, 

The  general  law  for  opening  and  widening  of  streets 
merely  suspended,  and  did  not  repeal,  the  provisions  of  the 
charter  of  Los  Angeles  under  the  operation  of  the  constitu- 
tion prior  to  the  amendment  of  1896,  and  the  charter  provi- 
sions were  revived  under  the  efiPect  of  that  amendment. 
(Bodefeld  v.  Reed,  55  Cal.  299;  Lewis  v.  Clerk  Santa  Clara 
Co.,  55  Cal.  604;  Seattle  Coal  etc.  Co.  v.  Thomas,  57  Cal. 
197 ;  Smith  v.  His  Creditors,  59  Cal.  267;  Austin  v.  Caverly, 
10  Met.  832.)  The  amendment  of  1896  applies  to  all  exist- 
ing charters,  and  the  municipal  laws  now  control  in  all 
mxmicipal  affairs.  (Morton  v.  Broderick,  118  Cal.  486; 
Proper  v.  Broderick,  123  Cal.  456.)  Injunction  lies  to 
prevent  the  sale  of  land  improperly  assessed  for  the  open- 
ing of  streets.    (High  on  Injunctions,  sees.  377,  539,  554.) 

Walter  F.  Haas,  for  Respondent. 

The  charter  is  only  a  statute  of  this  state,  and  is  repealed 
by  neoeeasry  impUcation  by  the  operation  of  a  general  law  of 
the  state  inconsistent  therewith,  and  providing  a  fuU  scheme 
for  the  same  subject  matter.    (23  Am.  &  Eng.  Ency.  of  Law, 
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479,  492;  DiKon  v.  Bicknell,  116  Cal.  Ill ;  Malone  v.  Boaeh, 
104  Cal.  683;  People  v.  Sands,  102  Cal.  18;  Miller  v.  Cwry, 
113  Cal.  644;  Third  Nat.  Bank  of  SL  Louis  v.  Harrison,  8 
Fed.  Rep.  721 ;  The  Chase,  14  Fed.  Rep.  854.)  The  charter 
provisions  of  Los  Angeles  were  superseded  by  the  inconsistent 
act  of  March,  1889,  providing  a  new  and  general  law  in  ref- 
erence to  the  opening  and  widening  of  streets.  (Davies  v. 
Los  Angeles,  86  Cal.  39.)  The  insolvency  cases  are  inapplic- 
able. Qongress  could  not  repeal  a  state  law.  But  a  state  law 
may  repeal  by  implication  another  statute.  A  repeal  law  is 
not  revived  by  the  cessation  of  the  operation  of  the  repealing 
law.  {People  v.  Hunt,  41  Cal.  435.)  The  amendment  to 
the  constitution  did  not  revive  the  repealed  part  of  the  char- 
ter of  Los  Angeles.  ( Thomason  v.  Ruggles,  69  Cal.  465. )  If 
the  statute  of  1889  is  inoperative  in  Los  Angeles,  the  pro- 
ceedings thereunder  are  void,  and  no  cloud  upon  title  can  be 
cast  thereunder,  and  upon  that  supposition  injunction  will 
not  lie.  (Luco  v.  Brown,  73  Cal.  3;  2  Am.  St.  Rep.  772; 
Dean  v.  Davis,  51  Cal.  407 ;  Oates  v.  Lane,  49  Cal.  266 ;  Hart- 
man  V.  Reed,  50  Cal.  485 ;  Williams  v.  Corcoran,  46  Cal.  553 ; 
Lick  V.  Ray,  43  Cal.  83 ;  Lent  v.  Tillson,  72  Cal.  404.) 

HENSHAW,  J. — ^This  action  was  for  an  injunction  to  re- 
strain the  street  superintendent  of  the  city  of  Los  Angelea 
from  selling  certain  real  property  of  the  plaintifiPs  to  satisfy 
an  assessment  levied  by  the  municipal  authorities  in  the  mat^ 
ter  of  the  opening  of  a  street.  The  proceedings  for  the  street 
opening  were  begun  in  September,  1898,  and  were  conducted 
under  the  provisions  of  the  general  law  for  the  opening  and? 
widening  of  streets.  (Stats.  1889,  p.  70. )  The  charter  of  the 
city  of  Los  Angeles  contains  full  provisions  touching  the 
st'me  subject  matter,  which  provisions  differ  radically  from 
those  of  the  general  street  law.  (Charter  of  Los  Angeles,  sees. 
148-89.)  These  facts  are  made  to  appear  by  the  complaint, 
and  the  primary  question  raised  on  demurrer  and  thus  pre- 
sented for  consideration  is  whether,  at  the  time  of  the  institu- 
tion and  prosecution  of  these  proceedings,  the  provisions  of 
the  city  charter  or  the  provisions  of  the  statute  of  1889  con- 
stituted the  controlling  law.  If  the  latter  control,  then  the 
proceedings  are  admittedly  valid;  if  the  former,  then  the  pro- 
ceedings are  void  upon  their  face. 
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The  charter  of  the  city  of  Lob  Angeles  wajs  adopted  on  Jan- 
uary 31,  1889.  At  that  time  the  constitution  provided: 
''Cities  and  towns  heretofore  or  hereafter  organized,  and  all 
charters  thereof  framed  or  adopted  by  authority  of  this  oonsti- 
tution,  shall  be  subject  to  and  controlled  by  general  laws." 
(Const.,  art.  XI,  sec.  6.)  There  was  no  general  law  upon  the 
subject  of  the  opening  of  streets  until  March  6, 1889,  when 
the  statute  under  which  these  proceedings  were  had  was  apt 
proved.  In  1896,  the  above-quoted  section  6  of  article  XI  of 
the  constitution  was  amended  so  that  it  now  reads,  and  read 
at  the  time  of  the  initiation  of  the  proceedings  for  opening 
the  street:  ^'Cities  and  towns  heretofore  or  hereafter  organ- 
ized, and  all  charters  thereof  framed  or  adopted  by  authority 
of  this  constitution,  except  in  municipal  affairs,  shall  be  sub^ 
ject  to  and  controlled  by  general  laws."  From  January  31, 
1889,  until  the  passage  of  the  act  of  March  6,  1889,  it  is  ad- 
mitted that  the  provisions  of  the  charter  of  the  city  relative 
to  these  matters  were  in  full  force  and  effect.  After  the  pass^ 
age  of  the  act  of  March  6,  1889,  it  is  conceded  that  they 
ceased  to  be  operative  unless  restored  by  the  terms  of  article 
XI,  section  6,  as  amended^ 

By  respondent  it  is  contended  that  the  effect  of  the  adop- 
tion of  the  general  statute  of  March  6th  was  absolutely  to 
extinguish,  annul,  and  repeal  the  charter  provisions.  By  ap- 
pellant it  is  insisted  that,  since  the  charter  provinons  were 
valid  and  in  force  when  the  charter  became  the  organic  law' 
of  the  city,  the  effect  of  a  general  statute  upon  those  valid 
provisions  under  the  very  terms  of  the  constitution  was  not  to 
work  a  repeal,  but  to  effect  merely  a  suspension  of  their 
operation — to  subject  them  to  the  control  of  suoh  general  law 
\>'hile  it  remained  in  operation.  This  was  the  view  taken  by 
the  learned  judge  of  the  trial  court  in  passing  upon  the  de- 
murrer, and  we  think  it  unquestionably  sound.  It  is  to  be 
borne  in  mind  that  the  case  which  we  are  considering  is  not 
one  where  the  provisions  of  a  charter,  when  the  charter  be- 
comes a  law,  are  in  conflict  with  existing  general  laws,  but  it 
is  the  case  of  charter  provisions  admittedly  valid  at  the  time 
of  their  adoption  coming  in  conflict  with  the  provisions  of  a 
general  law  subsequently  passed.  The  constitution  does  not 
declare  that  the  provisions  of  the  charter  under  such  circum- 
stances are  repealed  or  annulled.    It  declares  merely  that  the 
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charter  provisions  shall  be  subject  to  and  controlled  by  gen-' 
eial  laws.    As  was  well  said  by  the  trial  judge  in  passing  upon 
the  demurrer:    "The  word  'subject/  when  used  as  an  intran- 
sitive verb,  means  'to  become  subservient  to/  and  as  a  transi- 
tive verb  it  means  'to  cause  to  become  subject  or  subordi- 
nate.'   The  word  'control'  is  defined  as  follows :    'To  exercise 
a  directing,  restraining,  or  governing  influence  over;  direct; 
counteract;  regulate.'     (Standard  Dictionary.)     Neither  of 
these  terms  is  used  to  express  the  idea  of  repealing,  extin-- 
guishing,  or  doing  away  with.    Nothing  in  the  context  indi-^ 
cates  such  a  meaning.    The  very  idea  of  being  subject  to  or 
controlled  by  a  higher  power  or  law  necessarily  implies  the 
^continued  existence  of  the  thing  controlled  or  subjected  so 
long  as  the  control  or  subjection  continues.    That  which  is 
extinguished,  repealed,  or  destroyed  cannot  be  said  to  be  aft-' 
erward  imder  control  or  subjection."    The  situation  thus  pre- 
sented is  not  dissimilar  to  that  which  obtained  during  the  ex- 
istence of  the  national  bankruptcy  act.   It  was  competent  for 
this  state  to  pass  an  insolvency  act  while  the  bankruptcy  act 
of  the  United  States  was  in  force,  but  the  operation  of  the 
state  law  was  suspended,  and  the  state  law  was  controlled  by. 
the  federal  act.     (Seattle  Coal  etc.  Co.  v.  Thomas,  57  Cal. 
197.)     It  is  similar  to  the  condition  of  things  that  existed 
when  a  state  law  providing  for  the  inheritance  by  aliens  of 
property  within  its  domain  is  in  conflict  with  the  treaty  regu- 
lations of  the  United  States  upon  the  same  subject  matter.    It 
is  uniformly  held,  not  that  the  state  laws  are  abrogated  or  re- 
pealed, but  that  they  are  suspended  and  controlled  by  the 
treaty  during  the  period  of  its  existence.     (J)e  Oeofroy  v. 
Riggs,  133  U.  S.  258;  Blythe  v.  Hinckley,  ante,  p.  431.) 

By  the  above-quoted  amendment  to  the  constitution  in 
1896,  we  think  it  clear  that  the  provisions  of  the  charter  of 
Los  Angeles  touching  upon  this  matter  were  relieved  fromi 
the  control  of  the  statute  of  March  6th.  The  amendment  was 
retrospective,  and  applied  to  all  existing  charters.  (Morton 
V.  Broderick,  118  Cal.  486;  Popper  v.  Broderick,  123  Cal. 
456.)  That  the  matter  of  opening  the  streets  of  a  munici^ 
pality  is  a  municipal  aflFair  is  not  disputable  under  the  au- 
thorities. (Sinton  v.  Ashbury,  41  Cal.  531 ;  People  v.  Hollir 
day,  93  Cal.  241 ;  27  Am.  St.  Rep.  186;  Hellman  v.  Sfu>ulters, 
114  Cal.  141.)     As  the  charter  of  the  city  of  Los  Angeles 


668 Bybkb  V,  Drain. [127  Cal. 

ceased^  upon  the  adoption  of  the  amendment  to  article  XI, 
section  6,  to  be  subject  to  and  controlled  by  general  laws  in 
its  municipal  aflPaira,  it  follows  from  the  foregoing  that  its 
provisions  relative  to  street  opening  came  again  into  force, 
and  that  the  assessment  in  this  case  was  based  upon  proceed-* 
ings  taken  under  a  law  having  no  longer  any  applicability  to 
the  city.  The  assessment  was,  therefore,  void,  as  the  trial 
court  properly  decided. 

The  proceedings  resulting  in  the  assessment  being  void, 
the  deed  of  the  superintendent  after  sale  of  the  property 
would  itself  be  void  and  cast  no  cloud  on  the  true  title. 
Whatever  relaxation  of  the  rule  may  be  found  in  other  states, 
ii  is  well  established  in  this  that  under  such  circumstances^ 
the  extraordinary  relief  of  injunction  will  not  be  granted. 
(Swvings  etc,  Soc.  v.  Austin,  46  Oal.  415 ;  Williams  v.  Cor- 
coran, 46  Cal.  553;  Houghton  v.  Austin,  47  Cal.  646;  Dean 
r.  Davis,  51  Cal.  406;  Lent  v.  Tillson,  72  Cal.  404;  Ester- 
brook  V.  O'Brien,  98  Cal.  671.)    Nor  is  the  naked  averment 
in  the  complaint  that  the  granting  of  the  injunction  will 
prevent  a  multiplicity  of  suits  of  itself  sufficient  to  justify  the 
issuance  of  the  writ,  unless  it  fairly  appears  from  the  nature 
of  the  subject  matter  that  a  multiplicity  of  suits  would  follow 
if  the  writ  were  not  granted.    In  this  case  it  cannot  be  per- 
ceived how  such  a  result  would  ensue.    The  mere  fact  that 
the  owner  of  the  land  might  be  compelled  either  to  defend^ 
his  title  or  to  prosecute  an  action  against  a  possible  asserted 
claim  baSed  upon  the  void  deed,  would  not  of  course  be  suffi- 
cient.   Yet  this  is  all  which  in  the  present  instance  he  could 
be  called  upon  to  do.    If  action  were  brought  against  hinv 
based  upon  the  void  deed,  his  defense  would  be  complete.    If, 
upon  the  other  hand,  a  claim  of  right  or  title  founded  upon 
the  same  instrument  should  be  asserted,  he  could  successfully 
prosecute  an  action  to  have  it  declared  a  nullity. 

The  judgment  appealed  from  is  affirmed. 

Temple,  J.,  McFarland,  J.,  Harrison,  J.,  Van  Dyke,  J., 
Garoutte,  J.,  and  Beatty,  C.  J.,  concurred. 
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[S.  F.  No.  1760.    Department  One.— Febnutxy  28,  1900.] 

WELLS,  PARGO  <fe  CO.,  Respondent,  v.  JOSEPH  EN- 
RIGHT  et  al.,  Defendants.  COMMEROLAIi  AND 
SAVINGS  BANK,  Appellant. 

Statute  of  Lhotatiohb — ^Aobeeicbnt  not  to  Pixad  ths  Statute — ^Ezs- 
ouTiow  BY  Bank— Authomtt  of  Pbbbident — Sufpobt  of  Findiko. 
— Where  an  agreement  not  to  plead  the  statute  of  limitations  was 
executed  in  the  name  of  a  bank  by  its  president,  evidence  that  the 
president  was  the  general  manager  of  the  bank,  having  general 
power  under  its  by-laws  to  manage  its  affairs,  and  to  perform  all 
duties  which  its  interests  may  require,  when  not  limited  by  its  by- 
laws, or  by  express  instructions  from  the  board  of  directors,  and  that 
the  president  and  vice-president  thought  the  execution  of  the  agree* 
ment  was  fpr  the  best  interest  of  the  bank,  is  sufficient  to  support 
a  finding  that  the  bank  executed  the  agreement.  The  fact  that  the 
president  signed  it  as  such  and  not  also  as  manager,  is  immaterial. 

Id. — Consideratioit  of  Agbeeicent — ^Forbearance  to  Sue. — ^Where  the 
agreement  not  to  plead  the  statute  of  limitations  expressed  on  its 
face  that  the  promise  was  made  in  consideration  of  a  promise  by  the 
creditor  to  refrain  from  instituting  suit  for  the  period  of  six  months, 
before  the  expiration  of  which  the  bar  of  the  statute  would  other- 
wise attach,  though  it  had  not  attached  at  the  date  of  the  agree- 
ment, and  the  plaintiff  forebore  to  sue  for  that  period  of  time,  such 
forbearance  and  suspension  of  the  plaintiff's  right  to  sue  is  a  valua- 
able  consideration  for  the  agreement. 

Id. — ^Vauditt  of  Agreement — ^Waiver  of  Pebsonal  Privilege — ^Estop- 
pel— ^Publio  Policy.— ^An  agreement  not  to  plead  the  statute  of 
limitations  is  a  mere  agreement  to  forego  a  personal,  privilege  se- 
cured to  the  debtor  by  statute,  which  the  debtor  may  waive,  and 
such  agreeemnt  may  operate  to  estop  him  from  a  defense  of  the 
statute.  Such  agreement  is  not  opposed  to  any  public  policy,  but  is, 
on  the  contrary,  a  valid  agreement  which  sound  morals  require 
should  be  enforced.     ,.  j 

Id. — Reasonable  Limitation. — ^It  seems  to  be  a  reasonable  limitation 
to  allow  an  action  to  be  brought  after  such  an  agreement  at  any 
time  within  the  period  of  statutory  limitation  dating  from  the 
agreement. 

COBPORATIONS — ^LlABIUTY   OF    STOCKHOLDERS — INTEREST — ^PrESITMPTION. 

— ^The  stockholders  of  a  corporation  are  liable  for  their  proportion 
of  the  whole  of  the  debt  of  the  corporation,  including  the  interest, 
which  is  as  much  a  part  of  the  debt  as  the  principal;  and  a  loan 
of  money  to  the  corporation  is  presumed  to  be  upon  interest^  unless 
it  is  otherwise  expressly  stated  at  the  time  in  writing. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny-* 
ing  a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion. 

Jackson  Hatch,  and  Jesse  W.  Lillienthal,  for  Appellant. 

E.  S.  Pillsbury,  and  F.  D.  Madison,  for  Respondent. 

CHIPMAN,  C— Action  to  enforce  the  liability  of  the  de- 
fendant Commercial  and  Savings  Bank  and  others  as  stock- 
holders in  the  Shasta  Lumber  Company.  All  the  defendants, 
except  appellant,  paid  their  proportionate  shares  of  the  debt 
before  the  trial,  and  as  to  them  the  action  was  dismissed.  De- 
fendants pleaded  the  statute  of  limitations.  PlaintiflF  had 
judgment,  from  which  and  from  an  order  denying  motion 
for  new  trial  this  appeal  is  prosecuted. 

Appellant  states  in  its  brief  that  the  only  question  arising 
on  the  appeal  involves  its  plea  of  the  statute  of  limitations, 
c  xcept  a  question,  also  raised,  as  to  the  liability  to  pay  inter- 
est.   The  questions  presented  all  revolve  around  a  certain 
agreement  in  writing  alleged  by  plaintiff  to  be  a  waiver  of 
the  statute  of  limitations.    A  fair  summary,  together  with  a 
verbatim  copy  of  certain  parts  of  this  agreement,  is  as  fol- 
lows:    "This  agreement,  made  this  twenty-seventh  day  of 
January,  A.  D.  1896,  by  the  undersigned  with  Wells,  Fargo 
&  Co.,  a  banking  corporation,  having  an  office  in  the  city 
and  county  of  San  I'rancisco,  state  of  California,  witnesseth" ; 
recites  that  the  undersigned  were,  on  January  30, 1893,  stock- 
holders in  the  Shasta  Lumber  Company  in  the  number  of 
shares  stated;  recites  the  indebtedness  of  the  lumber  company 
to  plaintiff  on  that  day;  recites  a  still  further  indebtedness 
contracted  April  21,  1893,  and  still  other  indebtedness  at 
later  dates  in  that  year  not  necessary  to  state  here :  "Whereas, 
said  Wells,  Fargo  &  Co.  are  about  to  commence  suit  against 
the  undersigned  to  recover  the  pro  rata  amount  due  from 
each  of  them  to  said  company  on  account  of  said  indebted- 
ness as  stockholder  of  said  Shasta  Lumber  Company,  and  the 
imdersigned  desire  to  delay  such  suit;  now,  therefore,  to  the 
end  th^t  said  Wells,  Fargo  &  Co.  do  refrain,  for  six  months 
from  3ate  hereof,  from  instituting  suit  against  the  under- 
signed on  account  of  their  liability  as  stockholders  in  said 
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Shasta  Lumber  Company,  for  the  indebtedness  hereinbefore 
stated,  the  undersigned,  and  each  of  us,  promise  and  agree 
with  said  Wells,  Fargo  &  Co.,  in  consideration  that  it  will  for- 
bear the  enforcement  of  the  collection  of  said  sums  by  suit 
against  us  for  said  period  of  six  months  from  date,  that  in 
the  event  of  any  action  being  commenced  thereafter  to  re- 
cover our  proportionate  shares  of  such  indebtedness,  we  and 
each  of  us  will  not  plead  the  statute  of  limitations  to  such 
action.  Witness  our  hands  the  day  and  year  aforesaid." 
Then  follow  the  signatures  of  several  stockholders,  defend- 
ants, and  number  of  shares  of  each  stated  opposite  each  name, 
and  immediately  thereafter  the  document  continues  as  fol- 
lows: 

'The  Commercial  and  Savings  Bank  does  not  admit  that  it 
is  a  stockholder  in  said  Shasta  Lumber  Company,  but  simply 
held  the  stock  as  collateral  security.  It  waives  the  statute  of 
limitations  as  to  any  stock  that  may  be  proved  to  belong  to 
said  bank. 

"THE  COMMERCIAL  AND  SAVINGS  BANK,  San  Jose, 

"By  B.  D.  MURPHY, 

"President. 
"An  extension  of  six  months  is  granted  pursuant  to  the 
foregoing  agreement.  HOMER  S.  KING, 

"Manager  Wells,  Fargo  &  Co." 
The  complaint  was  filed  March  27,  1897,  fourteen  months 
after  the  agreement  was  made.  The  oldest  hability  accrued 
January  SO,  1893,  and  the  agreement  was  made  January 
27,  1896,  three  days  before  the  statute  would  have  barred 
the  remedy.  It  is  admitted  that  appellant  was  a  stockholder 
as  alleged  in  the  complaint. 

Appellant  relies  upon  the  bar  of  section  359  of  the  Code 
of  Civil  Procedure,  and  claims  that  the  agreement  in  ques- 
tion is  not  such  a  one  as  to  take  the  case  out  of  the  operation 
of  the  statute  and  as  is  referred  to  in  section  360  of  the  Code 
of  Civil  Procedure.  It  is  further  claimed  that  the  defendant 
bank  did  not  sign  the  agreement;  that  it  is  without  con- 
sideration, and  whether  it  be  considered  as  executed  by  ap- 
pellant or  not,  it  indefinitely  suspends  a  right  to  plead  the 
statute,  and  is  therefore  void,  becatise  contrary  to  pubhc 
policy.    Some  other  points  are  made  by  appellant,  but  they 
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depend  upon  the  foregoing;  for  example,  that  a  mere 
waiver  to  plead  the  statute  is  not  a  waiver  under  all  circum- 
stances that  may  afterward  arise,  and  that  the  agreement 
does  not  operate  as  an  estoppel. 

1.  Did  appellant  execute  the  agreement?  The  evidence 
tended  to  show  that  Murphy,  who  signed  for  appellant,  was 
the  president  and  manager  of  appellant  at  the  time,  and  had 
been  for  many  years  previously;  that  during  this  time  the 
entire  management  of  the  bank  was  left  to  Murphy  and  to 
the  vice-president,  Findlay,  in  the  president's  absence;  and 
that  the  directors  had  allowed  them  to  act  upon  their  own 
judgment  and  as  they  thought  best  for  the  interests  of  the 
bank,  and  that  it  was  not  customary  to  report  their  actions 
to  the  directors,  nor  to  ask  ratification  thereof,  nor  to  first 
obtain  special  authority  before  performing  particular  acts 
relating  to  general  business;  and  that  this  had  been  the 
course  of  business  permitted  by  the  directors  since  1889 ;  that 
the  acts  of  the  president  had  never  been  questioned  by  the 
directors ;  in  short,  the  evidence  tended  to  show  that  Murphy, 
as  president  and  manager,  had  been  allowed  to  do  pretty 
much  as  he  pleased  in  managing  the  affairs  of  the  bank. 
There  was  a  by-law  of  the  bank  reading  as  follows:  "The 
manager  shall  be  the  ganeral  agent  of  the  corporation  and 
of  the  board  of  directors,  and,  as  such  agent,  shall  have  a 

general  supervision  of  the  business  of  the  corporation 

He  shall  have  power  to  cancel  all  mortgages  or  other  instru- 
ments under  seal,  taken  as  security  for  indebtedness  due  the 
bank,  and  perform  all  other  duties  which  the  interests  of  the 
corporation  may  require,  limited  only  by  the  by-laws  and 
the  express  instructions  of  the  board  of  directors."  The  evi- 
dence was  that  both  Murphy  and  Findlay  thought  the  agree- 
ment was  in  the  best  interest  of  the  bank,  but  that  the  direc- 
tors were  never  called  upon  to  authorize  or  ratify  it,  nor  does 
it  appear  that  they  knew  of  its  execution.  The  evidence 
justified  the  finding  of  the  court  that  the  agreement  was  en- 
tered into  by  appellant.  {McKieman  v.  Lenzen,  56  Cal.  61 ; 
Oreig  v.  Riordan,  99  Cal.  316 ;  Loa  Angeles  etc.  v.  Los  An- 
geles,  106  Cal.  156.)  The  fact  that  Murphy  signed  the 
agreement  as  president  and  not  also  as  manager  is  imma- 
terial. (Los  Angeles  etc.  v.  Los  Angeles,  supra.) 

2.  Appellant  contends  that  the  c^reement  was  without 
consideration,  citing  Shapley  v.  Abbott,  42  N.  Y.  447,  1 
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Am.  Rep.  548,  Andrew  v.  Redfield,  98  U.  S.  226,  and  Kel- 
logg V,  Dickinson,  147  Mass.  432,  in  the  last  of  which  cases 
there  was  indorsed  on  a  promissory  note  the  following: 
'Taid  on  the  within  note  ten  dollars,  and  agree  that  I  will 
not  take  any  advantage  of  the  statute  of  limitations'^ ;  and 
the  agreement  was  held  invalid  for  want  of  consideration. 
In  the  first  two  cases  cited  the  promise  was  verbal,  and  there 
was  no  agreement  on  the  part  of  the  creditor;  and  in  the 
last  case  the  creditor  made  no  promise  to  delay  action.  Here 
the  agreement  was  in  writing,  and  expressly  states  a  consid- 
eration. Plaintiflf  promised  to  and  did  forbear  suit  for  six 
months.  As  was  stated  in  BeUoe  v.  Davis,  38  Cal.  256,  "it 
is  well  settled  that  forbearance  to  sue  is  a  sufficient  considera- 
tion to  support  a  contract."  What  may  constitute  a  valuable 
consideration  "may  be  the  surrender,  suspension,  or  forbear- 
ance of  a  legal  right  to  process  for  the  enforcement  of  the 
collection  of  the  debt."  (Frey  v.  Clifford,  44  Cal.  335,  341.) 

3.  Was  the  agreement  such  as  can  be  said  to  be  opposed  to 
pubUc  policy?  Judge  Story  said,  in  Vidal  v.  Oirard,  2  How. 
127,  197 :  "What  is  the  'public  policy'  of  a  state,  and  what 
is  contrary  to  it;  if  inquired  into  beyond  what  its  constitu- 
tion, laws,  and  judicial  decisions  make  known,  will  be  found 
to  be  matter  of  great  vagueness  and  uncertainty,  and  to  in- 
volve discussions  which  scarcely  come  within  the  range  of 
judicial  duty  and  functions,  and  upon  which  men  may  and 
will  differ." 

This  court  sustained  an  agreement  entered  into  between 
the  nephews  and  the  testator  in  her  lifetime  not  to  contest  her 
will  (In  re  Qarcehn,  104  Cal.  670;  43  Am.  St.  Kep.  134), 
as  against  the  plea  that  the  contract  was  opposed  to  public 
policy.  It  was  pointed  out  in  that  case  that  a  contract  is  not 
to  be  arbitrarily  set  aside  as  void  as  being  against  public 
policy.  The  right  to  plead  the  statute  of  limitations  is  but 
a  privilege,  and  in  no  manner  extinguishes  the  debt,  and  no 
debtor  is  under  any  obligation  to  the  state  or  toward  third 
persons  to  plead  it,  except  as  in  the  case  of  administrators  and 
executors,  trustees,  and  perhaps  some  others  acting  in  repre- 
sentative capacities,  where  the  law  imposes  the  duty.  This 
court  has  shown  by  its  decisions  that  it  attaches  no  great 
sandty  to  this  privilege,  for  where  the  party  failed  to  plead 
the  statute,  and  afterward  sought  to  do  so  by  amendment  of 
its  answer,  and  the  trial  court  refused  to  allow  the  amend- 
CXXVII.  Cal.— 43 
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mentj  the  ruling  was  upheld  as  a  power  properly  exercised, 
for  the  reason  that  the  amendment  oould  not  be  said  to  be  in 
furtherance  of  justice.  (Bank  of  Woodland  v.  Heron,  122 
Cal.  107,  and  cases  there  cited.)  There  is  not  wanting  a 
legislative  expression  as  to  the  wisdom  of  withholding  the 
)  privilege  altogether  in  certain  cases ;  for  example,  depositors 
"'^^lin  savings  banks  to  recover  a  deposit  (Code  Civ.  Proc.,  sec. 
1 348),  an  action  against  a  director  of  a  corporation  for  mis- 
feasance in  office  (Civ.  Code,  sec.  309) ;  nor  are  judicial 
opinions  lacking  as  to  the  right,  as  between  the  parties,  to 
waive  or  prolong  the  statute  of  limitations.  (Smith  v.  Law- 
rence, 38  Cal.  24;  99  Am.  Dec.  344;  Wood  v,  Ooodfellow, 
43  Cal.  186.)  The  direct  question  has  not  been  answered 
by  this  court  so  far  as  we  have  been  able  to  discover.  We 
have  no  hesitation,  however,  in  holding  that  the  agreement 
beiore  us  violates  no  principal  of  public  policy,  but,  on  the 
contrary,  was  one  which  every  consideration  of  sound  morals 
requires  us  to  enforce. 

It  was  said  in  State  Trust  Co.  v.  Sheldon,  68  Vt.  259: 
"The  question  presented  by  the  pleadings  is  whether  the  de- 
fendants are  estopped  by  their  agreement  from  pleading  the 
statute  of  limitations  in  bar  of  plaintifiTs  action.  It  is  urged 
that  the  agreement  to  waive  the  statute  is  void  because,  by 
private  agreement,  it  seeks  to  avoid  a  statute,  and  is  against 
public  policy.  The  general  rule  is,  that  no  contract  or 
agreement  can  modify  a  law,  but  the  exception  is  that, 
where  no  principle  of  public  policy  is  violated,  parties  are  at 
liberty  to  forego  the  protection  of  the  law.  Statutory  provis- 
ions designed  for  the  benefit  of  individuals  may  be  waived, 
but,  where  the  enactment  is  to  secure  general  objects  of  policy 
or  morals,  no  consent  will  render  a  non-compliance  with  the 
statute  effectual.  The  statute  limiting  the  time  within  which 
action  shall  be  brought  is  for  the  benefit  and  repose  of  in- 
dividuals, and  not  to  secure  general  objects  of  poUcy  or 
morals.  Its  protection  may,  therefore,  be  waived  in  legal 
form,  by  those  who  are  entitled  to  it;  and  such  waiver,  when 
acted  upon,  becomes  an  estoppel  to  plead  the  statute."  (Citing 
numerous  cases  to  the  same  effect.)  We  think  this  a  correct 
statement  of  the  law. 

The  supreme  court  of  the  United  States  regarded  such  an 
agreement  as  operating  by  way  of  estoppel  in  pais  to  a  de- 
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fense  under  the  statute  of  limitations.  (Randon  v.  Toby,  11 
How.  493.)  Respondent  cites  cases  from  the  District  of  Co- 
lumbia, Maine,  South  Carolina,  Vermont,  Texas,  Mississippi, 
New  Jersey,  Tennessee,  and  New  York.  We  find  that  they 
support  its  position.  See,  also,  Wood  on  Limitations,  section 
76,  where  it  is  stated  that  if  the  promise  be  made  before  the 
debt  is  barred,  and  in  consideration  of  forbearance  to  sue 
and  the  creditor  forbears,  "it  is  binding  upon  the  debtor, 
and  at  least  has  the  effect  to  keep  the  debt  on  foot  until  the 
statutory  period,  dating  from  such  promise,  expires,  either 
by  way  of  estoppel  or  as  a  conditional  promise  to  pay  the 
debt  in  case  the  plaintiff  proves  it."  Conceding  that  some  of 
the  cases  cited  by  appellant  tend  to  support  its  contention, 
they  do  not  convince  us  that  there  is  any  rule  or  principle 
of  public  policy  violated  by  an  agreement  to  waive  the 
statute  of  limitations  under  the  circumstances  here  disclosed. 
It  is  probably  true  that  after  an  agreement  to  waive  the 
statute  has  been  entered  into,  in  consideration  of  forbearance 
to  sue,  the  courts  would  place  some  limit  of  time  beyond 
which  the  statute  would  not  be  suspended.  In  the  case  of 
147  Massachusetts,  cited  by  appellant,  the  action  was  brought 
after  forty  years.  Some  of  the  cases,  as  Mr.  Wood  does,  place 
this  limit  within  the  statutory  period,  dating  from  the  agree- 
ment, €uid  this  seems  to  be  a  reasonable  limitation.  But  we 
are  not  called  upon  to  decide,  and  do  not  decide  any  further 
than  that  in  our  opinion  the  present  action  was  brought  in 
time. 

4.  Appellant  is  liable  for  interest.  Section  322  of  the  Civil 
Code  makes  the  stockholders  hable  for  their  proportion  of 
the  debt  of  the  corporation.  Interest  was  as  much  a  part  of 
the  debt  as  the  principal  of  the  notes,  which  constituted  most 
of  the  indebtedness  {Knowles  v,  Sandercock,  107  Cal.  629) ; 
and  as  to  the  sums  loaned  by  plaintiff  to  the  lumber  com- 
pany, as  money  had  and  received,  there  is  a  presumption 
that  it  was  upon  interest,  "unless  it  is  otherwise  expressly} 
stipulated  at  the  time  in  writing."    (Civ.  Code,  sec.  1914.) 

The  judgment  and  order  should  be  affirmed. 

Haynes,  C,  and  Britt,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion  th^  judg- 
ment and  order  are  affirmed. 

Harrison,  J.,  Garoutte,  J.,  Van  Dyke,  J. 
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[Crim.  No.  504.    Department  Two.— February  28,  1900.] 
THE  PEOPLE,  Respondent,  v.  SAMUEL  J.  DE  GRAAPP, 

Appellant. 

CsncnfAL  Law — ^Labcent — Intent  to  Stbal — ^Bmbxzzixmeiit. — One 
who  obtained  the  money  of  the  wife  of  another  person  with  the  in- 
tent from  the  beginning  to  steal  it,  under  the  false  pretense  that 
it  was  to  be  paid  to  others  who  could  secure  an  appointment  on  the 
police  force  for  her  husband,  and  that  it  was  to  be  returned  to  her 
if  the  appointment  was  not  secured,  and  who  gave  his  note  there- 
for, and  promised  to  have  it  indorsed  by  the  others,  is  not  guUty  of 
embezzlement. 

Id.~Fal8b  Pbetbnses— Pabtino  with  Tttlb— Quxbtxoh  of  Fact.— -The 
question  whether  the  crime  was  that  of  Lareeny  or  the  obtaining 
of  money  under  false  pretenses,  depends  upon  the  question  of  fact 
whether  the  owner  of  the  money,  at  the  time  of  parting  with  the 
possession  of  it,  intended  to  part  with  the  title  thereto.  If  she  did 
not  intend  to  part  with  the  title,  but  merely  gave  it  to  the  defendant, 
to  be  applied  to  a  special  purpose,  if  opportimity  offered,  other- 
wise to  be  returned  to  her,  and  in  no  event  to  be  used  by  the  defend- 
ant for  his  own  purposes,  the  offense  of  taking  it,  by  the  defendant, 
with  intent  to  steal  it,  is  laroeny,  and  not  the  obtaining  of  money 
under  false  pretenses. 

Id. — Pbofbiett  of  Instbuotionb— 'Mahheb  or  Judge.— The  propriety 
the  instructions  given  by  the  judge  can  only  be  determined  from 
their  contents,  and  the  manner  of  the  judge  in  giving  them  cannot 
be  considered  upon  appeal,  unless  misconduct  is  made  to  appear  in 
some  mode  provided  by  the  code. 

Id. — ^Ebbonbous  Modification  of  Inbtbuotion — Habmlxss  Ebbob. — ^An 
erroneous  modification  of  a  correct  instruction  asked  by  the  defend- 
ant by  inserting  a  negative  which  made  the  instruction  absurd,  and 
which  was  equivalent  to  a  refusal  to  give  the  instruction,  is  harm- 
less error,  where  it  appears  that  the  whole  subtance  of  the  in- 
struction as  requested  was  repeatedly  given  in  the  charge  of  the 
court 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  deny- 
ing a  new  trial.    William  T.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  McGowan,  McGowan  &  Squires,  and  Brousse  Bri- 
zard,  for  Appellant. 

Tirey  L.  Ford,  Attorney  General,  and  A.  A.  Moore,  Jr., 
Deputy  Attorney  General,  for  Respondent. 
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TEMPLE,  J. — ^The  defendant  appeals  from  a  conviction 
for  grand  larceny,  and  the  principal  question  presented 
here  is  whether  the  testimony  on  the  part  of  the  prosecution 
proved  the  commission  of  that  oflfense,  or  simply  tended  to 
prove  the  offense  of  obtaining  money  by  means  of  false  and 
fraudulent  pretenses,  or  embezzlement. 

One  Healy  was  desirous  of  getting  an  appointment  upon 
the  police  force  of  San  Francisco.  The  defendant  volun- 
teered to  assist  Healy,  and  pretended  to  have  great  influence 
with  certain  prominent  citizens  of  San  Francisco.  He  men- 
tioned the  names  of  four  whom  he  said  were  willing  to  as- 
sist, but  said  they  wanted  a  hundred  dollars  each.  Healy, 
or  rather  his  wife,  gave  defendant  the  money  to  be  used  in 
that  way,  but  defendant  agreed  to  refund  the  money  if  he 
did  not  succeed  in  getting  the  appointment,  and  gave  his 
note  for  the  money  and  promised  to  have  it*  indorsed  by 
the  four  influential  persons  he  mentioned.  The  money  was 
delivered  to  the  defendant  for  the  express  purpose  of  being 
given  by  defendant  to  such  four  persons,  and  upon  such 
express  promise  as  to  repayment.  A  few  days  after  Healy 
parted  with  his  money  the  defendant  stated  to  Mrs.  Healy, 
with  whom  most  of  the  negotiations  had  been  made,  that 
he  had  paid  the  money  to  such  persons.  Much  more  was 
said  and  done,  but  this  statement  suffidentiy  shows  the 
nature  of  the  transaction. 

The  theory  of  the  prosecution  is  very  clearly  stated  by  the 
learned  judge  of  the  trial  court  in  an  instruction  as  follows : 
''Now  if,  instead  of  in  her  bureau  drawers,  in  the  supposed 
case,  she,  Mrs.  Healy,  then  and  there  had  this  money  in 
her  hands,  and  was  thereup  induced  by  tricks  and  artifice 
practiced  upon  her  by  the  defendant,  he  having  at  the  time 
in  his  mind  the  intent  to  thereby  steal  it  from  her  felonious- 
ly, was  induced  to  deliver  and  did  deliver  it  to  him  for  the 
declared  specific  purpose  of  his  applying  it  to  the  promotion 
of  the  purpose  of  her  husband  to  obtain  an  appointment  up- 
on the  police  force,  should  an  opportunity  to  so  apply  it 
offer,  and  otherwise  to  return  it  to  her,  she  not  intending 
thereby  to  part  with  the  title  to  the  property,  but  only  to 
part  with  its  possession,  and  only  for  the  specific  purpose 
aforesaid ;  and  the  defendant  received  the  money  from  her, 
and  had  at  the  time  in  his  own  mind  a  secret  purpose  and  in- 
tent not  to  so  apply  it,  nor  to  return  it  to  her  in  any  event. 
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but  to  thereby  felonioxisly  steal  it,  then  the  defendant  was 
thereby  guilty  of  grand  larceny ;  and  if  you  find  these  sup- 
posed facts  to  be  true  beyond  all  reasonable  doubt,  then  you 
should  find  the  defendant  guilty  as  charged." 

The  defendant  does  not  question  the  soundness  of  the 
legal  proposition  contained  in  the  instruction,  but  he  con- 
tends there  was  no  evidence  from  which  the  jury  could  have 
found  that  Mrs.  Healy  did  not  intend  to  part  with  the  title 
to  the  money  when  she  delivered  it  to  defendant.  It  was 
not  given  to  defendant  to  apply  the  same  to  a  specific  pur- 
pose if  an  opportunity  to  so  apply  it  should  offer,  but  the 
intention  was  that  he  should  hand  it  at  once  to  the  four 
named  persons,  who,  he  said,  did  not  want  the  money  for 
themselves,  but  for  others  who  could  procure  the  appoint- 
ment 

Mrs.  Healy  testified  that  finally  defendant  came  to  her 
and  said:  ''These  men  say  they  need  one  hundred  dollars 
apiece,  not  for  themselves,  but  to  use  on  men  that  have  the 
inside  track  in  getting  these  positions.  That  is  how  the 
money  is  to  be  divided  up."  After  some  hesitation,  Healy 
said :  ''Well,  Sam,  that  is  all  the  money  we  have  got,  and  I 
want  you  to  guard  it  with  jealous  care."  Sam  said:  "You 
needn't  worry  about  the  money,  Healy.  If  anything  hap- 
pens you  don^t  get  your  position  on  the  police  force,  you  will 
get  your  money  back.  I  want  to  act  fair  with  you — do  what 
is  right."  He  said:  "I  tell  you  what  I  will  do;  I  will  give 
you  my  note  and  have  it  indorsed  by  these  men."  Healy's 
testimony  is  practically  the  same.  Upon  these  assurances  the 
money  was  handed  to  the  defendant,  and  he  gave  his  unin- 
dorsed note  for  the  amount.  Mrs.  Healy  said  they  took  the 
note  as  a  receipt.  They  then  believed  defendant  was  what 
he  said  he  was,  a  millionaire's  son,  and  had  influence.  The 
defendant  did  not  give  the  money  to  the  persons  named,  but 
appropriated  the  entire  sum  to  his  own  use. 

It  may  be  that  the  evidence  does  not  warrant  the  precise 
theory  upon  which  this  instruction  and  various  others  upon 
the  same  point  were  based.  The  evidence  for  the  prosecution 
was  not  conflicting,  and  all  tended  to  show  that  the  Healys 
expected  the  defendant  to  give  the  money  at  once  to  the  four 
named  persons,  who  would  themselves  so  apply  it  as  to  get 
tlie  appointment  if  possible.    It  also  appears  that  defendant 
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had  no  understanding  with  the  peiBons  named,  and  did  not 
intend  to  deliver  the  money  to  them,  but  the  whole  pretense 
was  a  trick  to  enable  him  to  get  possession  of  the  money 
that  he  might  convert  it  to  his  own  use.  He  intended  from 
the  beginning  to  steal  it,  and  it  was,  therefore,  not  em- 
bezzlement. {People  V.  Sabne,  62  Cal.  139;  People  v.  Mo- 
rino,  85  Cal.  518;  PeapU  v.  Smith,  23  Cal.  280.) 

The  jury  were  very  specifically  told  that  to  find  the  de- 
fendant guilty  they  must  be  satisfied  that  the  felonious  in- 
tent existed  at  the  time  the  money  was  delivered.  I  can  see 
no  difference  whether  the  understanding  was  that  the  de- 
fendant was  to  buy  influence  with  the  money,  if  an  oppor- 
tunity occurred,  or  the  four  named  persons  were  to  hold  it 
for  that  purpose,  and  to  return  it  in  case  the  pretended  pur- 
pose could  not  be  accomplished. 

Whether  the  offense  was  larceny,  or  the  obtaining  money 
under  false  pretenses,  depended  upon  the  question  of  fact 
whether  Mrs.  Healy  intended  to  part  with  the  title  to  the 
money.  Upon  that  matter  the  jury  was  fully  and  correctly 
instructed,  and  there  was  evidence  to  sustain  the  conclusion 
reached  by  the  jury. 

The  appellant  contends  that  the  instructions  are  in  many 
respects  unfair,  and  constituted  really  an  argument  for  the 
prosecution.  This  is  charged  to  have  been  done  more  by 
the  manner  of  the  judge  than  by  any  improper  language 
used.  It  is  said  that  he  was  emphatic  in  statements  which 
tended  to  help  the  prosecution,  and  that  the  qualifications 
which  would  have  been  favorable  to  the  defense,  and  with- 
out which  the  instructions  would  have  been  erroneous,  were 
so  delivered  as  to  seem  unimportant.  Manner  is  likely  to 
impress  persons  differently,  according  to  their  interest.  We 
are  unwilling  to  believe  that  the  judge  did  as  charged,  and, 
at  all  events,  misconduct,  if  it  existed,  must  be  made  to  ap- 
pear in  some  mode  provided  in  the  code  before  it  can  be 
availed  of  here. 

The  most  serious  charge  of  error  is  in  regard  to  the  modi- 
fication of  an  instruction  asked  for  by  defendant.  One  point 
insisted  upon  by  the  defendant  during  the  trial  was  that  if 
any  offense  was  proven  it  was  embezzlement,  or  the  obtain- 
ing of  money  under  false  pretenses,  and  he  asked  for  an 
instruction  that:  "It  is  not  sufficient  in  law  to  warrant  you 
in  obtaining  a  verdict  of*  guilty  in  the  case  that  you  are 
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convinced  beyond  a  reasonable  doubt  that  the  defendant  is 
guilty  of  some  oflFense  other  than  that  charged  in  the  infor- 
mation." The  court,  through  some  inadvertence,  no  doubt, 
modified  the  instruction  by  inserting  the  word  "not"  before 
convinced.  This  made  nonsense  of  the  instruction,  and 
was  the  equivalent  oif  a  refusal  to  give  it.  It  was  a  proper 
instruction,  and  if  its  place  was  not  filled  by  others,  was 
important.  It  must  be  regarded  as  prejudicial,  unless  it  is 
very  clear  that  the  idea  it  would  have  conveyed  was  as  well 
presented  in  other  instructions,  and  it  seems  quite  evident 
it  was.  Over  and  over  the  jury  was  told  that  it  was  es- 
sential to  the  prosecution  that  the  guilty  intent  on  the 
part  of  defendant  must  have  existed  at  the  time  he  got  the 
money.  If  his  fact  existed  the  offense  could  not  be  em- 
bezzlement. They  were  as  emphatically  told  that  they  must 
also  find  from  the  evidence,  in  order  to  convict,  that  Mrs. 
Healy  did  not  intend  to  part  with  the  title  to  the  money, 
but  merely  gave  it  to  defendant  to  be  applied  to  a  special 
purpose,  if  opportunity  offered,  otherwise  to  be  returned  to 
her,  but  in  no  event  to  be  used  by  De  Graaff  for  his  own  pur- 
poses. If  this  state  of  facts  existed  it  would  not  constitute 
the  offense  of  obtaining  money  under  false  pretenses.  These 
are  the  only  other  offenses  of  which  it  was  possible  that  the 
jury  could  find  the  defendant  guilty. 

Some  other  exceptions  were  taken,  but  they  seem  of  little 
importance  and  do  not  tend  to  show  injury  to  defendant 

Judgment  and  order  affirmed. 

Henshaw,  J.,  and  McFarland,  J.,  ooncuned. 
Hearing  in  Bank  denied. 
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[8.  F.  Ko.  060.    In  Bank.— March  1,  1000.] 
A.  KRAUSE,  Respondent,  v.  A.  K.  DURBROW,  Appellant 

Corporations — ^Electiok  tor  Directors — Qualoioation  of  Voters — 
Rboistration  or  Stock. — ^The  election  of  directors  of  all  corpora- 
tions having  a  capital  stock,  including  mining  corporations,  is  regu- 
lated by  sections  307  and  312  of  the  Ciyil  Code;  and  no  person  is 
qualified  to  Yote  at  such  an  election  unless  he  is  a  bona  fide  stock- 
holder, having  stock  registered  in  his  name  on  the  stock-books  of 
the  corporation  at  least  ten  days  prior  to  the  election. 

In.— Act  Congerring  MnoHe  Corforations —  Quautioation  or  Hold- 
ers OF  UiTRBQisTERED  Certifioate— Ck>KSTrnnrioNAi*  Law— Special 
Legislahon. — ^There  is  no  natural  or  inherent  distinction  between 
mining  and  other  corporations  for  profit,  or  any  peculiarity  of  the 
former,  which  will  authorize  special  legislation  for  the  mode  oi 
conducting  the  election  of  their  directors;  and  section  3  of  the  act 
of  1880  for  the  further  protection  of  stockholders  in  mining  cor- 
porations, which  authorizes  the  holders  of  indorbcd  certificates  of 
stock  therein  to  vote  at  the  election  of  directors  thereof,  though  the 
stock  is  not  registered  in  their  names  upon  the  books  of  the  cor- 
poration for  a  period  of  ten  days,  as  required  by  section  312  of  the 
Civil  Code,  is  special  legislation,  in  violation  of  section  26  of  ar- 
ticle XI  of  the  constitution,  the  case  being  one  in  which  a  general 
law  can  be  made  applicable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Charles  W.  Slack,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Deal,  Tauszky  &  Wells,  for  Appellant 

Only  bona  fide  stockholders  having  stock  registered  in 
their  own  names  on  the  books  of  the  corporation  ten  days 
prior  to  the  election  were  entitled  to  vote  in  person  or  by 
proxy.  (Civ.  Code,  sees.  307,  312;  Smith  v,  San  FraTicisco 
etc.  R.  R.  Co,,  115  Cal.  584;  56  Am.  St.  Rep.  119;  People  ex 
rel  Probert  v.  Robinson,  64  Cal.  373;  Market  Street  Ry, 
Co.  V.  Hellman,  109  Cal.  571,  589,  592.)  Section  3  of  the 
act  of  1880,  for  the  protection  of  stockholders  in  mining 
companies,  is  special  legislation  and  unconstitutional.  The 
distinction  between  mining  and  other  corporations  as  to 
the  election  of  directors  is  arbitrary  and  without  intrinsic 
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reason.  (Pasadena  v,  Stimson,  91  Cal.  238;  Brucfc  v.  Colom- 
bet,  104  Cal.  347-51;  Darcy  v.  Mayor  of  San  Jose,  104  Cal. 
642,  645,  646;  Bless  v.  Lewis,  109  Cal.  493-97;  People  v. 
Central  Pac,  R.  R.  Co,,  105  Cal.  576,  584;  Ex  parte  Jentzsch, 
112  Cal  468.) 

W.  T.  Baggett,  for  Respondent 

The  act  of  1880  for  the  protection  of  the  stockholders  in 
mining  companies  is  valid  and  constitutional.  (McDonald 
V,  Conniffy  99  Cal.  386,  391;  Miles  v.  Woodward,  115  Cal. 
308.)  Laws  may  be  restricted  to  a  particular  class  of  in- 
dividuals or  of  corporations.  (Abeel  v.  Clark,  84  Cal.  226; 
Ex  parte  Lichtcnstein,  67  Cal.  359;  56  Am.  Rep.  713;  Prim- 
ghar  State  Bank  v.  Rerick,  96  Iowa,  238.)  The  act  of  1880 
is  not  objectionable  on  any  ground. 

HARRISON,  J.— The  Gould  &  Curry  Silver  Mining  Com- 
pany is  a  corporation  organized  under  the  laws  of  this  state, 
having  seven  directors,  and  with  a  capital  stock  divided  into 
108,000  shares.  At  the  annual  meeting  in  1896  for  the  elec- 
tion of  directors  for  the  year  then  ensuing  there  were  present 
in  person,  or  by  proxy,  stockholders  representing  in  the  ag- 
gregate 98,338  shares  of  the  capital  stock.  At  this  election 
Krause,  the  plaintitf  herein,  presented  certificates  of  stock 
representing  in  the  aggregate  12,830  shares,  which  had  been 
issued  to  persons  other  than  himself,  and  were  indorsed  in 
blank  by  these  persons,  and  offered  to  vote  the  shares  repre- 
sented by  these  certificates,  and  declared  that  he  voted  12,730 
of  said  shares  cumulated  seven  times,  thus  aggregating  89,110 
votes  for  himself  as  director,  and  100  of  said  shares  cumu- 
lated seven  times  and  aggregating  700  votes  for  G.  C.  Snider 
as  director.  The  persons  in  whose  names  these  certificates 
of  shares  had  been  issued  ai>peared  upon  the  books  of  the 
corporation'  as  stockholders  therein,  and  proxies  in  writing 
for  11,980  of  said  shares  had  been  executed  to  Durbrow, 
the  defendant  herein,  and  one  Zadig.  Zadig  and  Durbrow 
claimed  the  right,  and  offered  by  virtue  of  the  proxies  thus 
given  them,  to  vote  these  11,980  shares,  and  objected  to 
Krause's  ofiFer  to  vote  them,  upon  the  ground  that  the  certifi- 
cates had  not  been  issued  in  his  name,  and  that  he  did  not  ap- 
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pear  upon  the  books  of  the  corporation  as  the  owner  of  the 
shares  represented  by  the  certificates^  and  that  the  persons  ap- 
pearing as  stockholders  on  the  books  of  the  company  were  the 
only  ones  who  had  the  right  to  vQte  said  shares  in  person 
or  by  proxy.  The  chairman  sustained  this  objection  and 
refused  to  receive  the  vote  of  Erause^  and  permitted  Zadig 
and  Durbrow  to  vote  the  11,980  shares.  -  By  reason  of  this 
ruling  Durbrow  was  declared  elected  as  one  of  the  directors. 
If  the  votes  which  Erause  offered  to  cast  had  been  counted 
as  he  desired  to  vote  them^  he  would  have  received  votes 
sufficient  to  elect  him  a  director  in  the  place  of  Durbrow. 
Durbrow  entered  upon  his  duties  as  director,  and  the  board 
of  directors  refused  to  recognize  the  right  of  Krause  in  the 
premises.  An  agreed  statement  embodying  these  facts  was 
submitted  to  the  superior  court  for  its  determination  as  to 
the  right  of  the  respective  parties  to  the  office  of  director. 
Judgment  was  rendered  by  that  court  that  the  plainiff  had 
been  elected  a  director  in  the  corporation^  and  was  entitled 
to  enter  said  office,  and  that  the  defendant  surrender  the 
office  and  permit  the  plaintiff  to  discharge  the  duties  of  di- 
rector.   From  this  judgment  the  defendant  has  appealed. 

Section  307  of  the  Civil  Code  provides :  "All  elections  must 
be  by  ballot,  and  every  stockholder  shall  have  the  right  to 
vote  in  person  or  by  proxy  the  number  of  shares  standing  in 
his  name,  as  provided  in  section  312  of  this  code,  for  as 
many  persons  as  there  are  directors  to  be  elected,  or  to 
cumulate  said  shares  and  give  one  candidate  as  many  votes 
as  the  number  of  directors,  multiplied  by  the  number  of  his 
shares  of  stock,  shall  equal,  or  to  distribute  them  on  the  same 
principle  among  as  many  candidates  as  he  shall  think  fit.'' 

Section  312  of  the  Civil  Code,  referred  to  therein,  pro- 
vides :  "At  all  elections  or  votes  had  for  any  purpose  there 
must  be  a  majority  of  the  subscribed  capital  stock  or  of  the 
members  represented,  either  in  person  or  by  proxy  in  writ- 
ing. Every  person  acting  therein,  in  person  or  by  proxy  or 
representative,  must  be  a  member  thereof  or  a  bona  fide 
stock-holder,  having  stock  in  his  name  on  the  stock-books  of 
tlie  corporation  at  least  ten  days  prior  to  the  election." 

Under  these  provisions,  it  must  be  conceded  that  the  only 
persons  entitled  to  vote  at  an  election  for  directors  are  those 
whose  names  are  registered  as  stockholders  on  the  books  of 
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the  corporation.  In  1880,  however,  the  legislature  passed 
an  act  (Stats.  1880,  p.  131)  entitled:  "An  act  for  the  fur- 
ther protection  of  stockholders  in  mining  companies,"  pro- 
viding, in  the  first  section,  that  the  directors  of  any  min- 
ing corporation  shall  not  dispose  of  or  encumber  the  min- 
ing ground  belonging  to  it,  or  acquire  additional  mining 
ground,  without  ratification  thereof  by  the  holders  of  at 
least  two-thirds  of  its  capital  stock. 

Section  3  of  this  act  is  as  follows :  "It  shall  not  be  lawful 
for  any  such  corporation,  or  the  secretary  thereof,  to  close 
{he  books  of  said  corporation  more  than  two  days  prior  to 
the  day  of  any  election.  At  such  election  the  stock  of  said 
corporation  shall  be  voted  by  the  bona  fide  owners  thereof, 
as  shown  by  the  books  of  said  corporation,  unless  the  cer- 
tificate of  stock,  duly  indorsed,  be  produced  at  such  election, 
in  which  case  said  certificate  shall  be  deemed  the  highest 
evidence  of  ownership,  and  the  holder  thereof  shall  be  en- 
titled to  vote  the  same."  The  superior  court  held  that  under 
the  provisions  of  this  section  Krause  was  entitled  to  cast 
the  votes  offered  by  him.  The  appellant  contends  that  this 
section  of  the  statutes  is  unconstitutional  for  the  reason  that 
it  is  in  violation  of  the  thirty-third  subdivision  of  section  25, 
article  IV,  of  the  constitution  which  provides  as  follows: 
''The  legislature  shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases,  that  is  to  say :  .  .  .  . 
33.  In  all  other  cases  where  a  general  law  can  be  made  ap- 
plicable." 

This  provision  of  the  constitution  has  been  construed 
many  times  by  this  court  in  its  application  to  diflFerent  acts 
of  the  legislature,  and  although  no  rule  has  been  formulated, 
or  indeed  can  be  formulated,  which  will  be  applicable  to 
every  case,  the  court  in  its  opinions  has  stated  certain  condi- 
tions which  must  exist  in  order  to  give  authority  to  the 
legislature  to  exempt  classes  of  individuals  from  the  opera- 
tion of  a  general  law.  The  rule  for  determining  whether  a 
statute  is  in  violation  of  this  provision  of  the  constitution  is 
aptly  expressed  in  Pasadena  v.  Stimson,  91  Oal.  238,  where 
it  is  stated  that  a  law  is  not  general  or  constitutional  "if  it 
confers  particular  privileges  or  imposes  peculiar  disabilities 
or  burdensome  conditions  in  the  exercise  of  a  common  right 
upon  a  class  of  persons  arbitrarily  selected  from  the  general 
body  of  those  who  stand  in  precisely  the  same  relation  to  the 
subject  of  the  law."    In  Brack  v,  Colomhet,  104  Cal.  347,  it 
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was  said:  "The  legislature  may  classify  for  the  purpose  of 
legislation  where  there  is  some  intrinsic  reason  why  the  law 
should  operate  upon  some  and  not  on  others,  or  should  affect 
some  differently  from  its  effect  upon  others" ;  and  in  Darcy 
V.  Mayor,  104  Cal.  642,  it  was  said:  "This  classification,  how- 
ever, must  be  founded  upon  differences  which  are  either  de- 
fined by  the  constitution  or  natural,  and  which  will  suggest 
a  reason  which  might  rationally  ]>e  held  to  justify  the  di- 
versity in  the  legislation.  It  must  not  be  arbitrary,  for  the 
mere  purpose  of  classification,  that  legislation  really  local  or 
special  may  seem  to  be  general  but  for  the  purpose  of  meet- 
ing different  conditions  naturally  requiring  different  legis- 
lation." In  People  v.  Central  Pac.  R.  R.  Co.,  105  Cal.  584, 
it  was  said :  "The  class,  however,  must  not  only  be  germane 
to  the  purpose  of  the  law,  but  must  also  be  characterized  by 
some  substantial  qualities  or  attributes  which  render  such 
legislation  necessary  or  appropriate  for  the  individual  mem- 
bers of  the  class.  It  may  be  founded  upon  some  natural  or 
intrinsic  or  constitutional  distinction,  but  the  distinction 
must  be  of  such  a  nature  as  to  reasonably  indicate  the  neces- 
sity or  propriety  of  legislation  restricted  to  that  class."  In 
Pasadena  v.  Stimson,  supra,  it  was  held  that  a  provision  in  a 
law  prescribing  for  certain  classes  of  municipal  corporations 
a  mode  of  exercising  the  right  of  eminent  domain  different 
from  that  provided  by  the  general  law  on  that  subject  was 
in  violation  of  this  provision  of  the  constitution.  In  Cullcn 
V.  Glendora  Water  Co.,  113  Cal.  503,  an  act  providing  a 
special  procedure  for  seeking  a  new  trial  in  proceedings  for 
the  confirmation  of  irrigation  districts,  different  from  that 
prescribed  in  the  Code  of  Civil  Procedure,  was  held  to  be  a 
special  law  in  a  matter  to  which  existing  laws  were  appro- 
priately applicable.  In  Ex  parte  Clancy,  90  Cal.  553,  it 
was  held  that  the  provision  in  the  Insolvent  Act  allowing  an 
appeal  to  a  person  adjudged  guilty  of  contempt  could  not  be 
upheld  in  view  of  the  general  law  making  orders  in  con- 
tempt final. 

In  view  of  these  decisions  it  must  be  held  that  the  above 
provision  of  the  act  of  1880  is  unconstitutional.  There  is  no 
natural  or  inherent  distinction  between  mining  and  other 
corporations  for  profit  which  will  authorize  special  legislation 
for  the  mode  of  conducting  the  election  of  their  directors;^ 
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nor  are  mining  corporations  distinguished  by  any  peculiari- 
ties which  demand  for  them  special  legislation  upon  this  sub- 
ject. For  this  purpose  all  of  these  corporations  stand  in  the 
same  relation  to  the  subject  of  the  law,  and  the  attempt  to 
create  a  different  law  in  this  respect  for  a  mining  corporation 
from  that  prescribed  for  other  corporations  is  an  arbitrary 
selection  of  a  specific  class  in  a  case  where  no  natural  or  in- 
trinsic difference  exists.  They  are  not  classified  for  any  pur- 
pose in  the  constitution^  nor  is  there  any  reference  to  them  in 
that  instrument  from  which  an  authority  for  such  legislation 
might  be  inferred.  There  may  be  matters  connected  with 
conducting  the  business  of  mining  corporations  which  will 
justify  special  legislation  in  reference  thereto;  but  no  reason 
i^  perceived  or  has  been  suggested  why  they  should  be  ex- 
cepted from  the  general  law  in  reference  to  conducting  their 
annual  election  for  directors. 
The  judgment  is  reversed. 

Temple,  J.,  Van  Dyke,  J.,  Henshaw,  J.,  Garoutte,  J.,  and 
Beatty,  0.  J.,  concurred. 


[S.  F.  No.  2094.    In  Bank.— Mardi  2,  1000.1 
E.  B.  LONG  et  al.,  Petitioners,  v.  SUPERIOR  COURT  OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  et 
al.,  Respondents. 

INTEBFIXADKII — ^DlSMISSAI.  AB   TO    PX.ijnTIIV—RSVKB8AL   OF    JUDGMENT 
BETWEEN    LmOANTS — Ck>BT8    UPON      APPEAIr— OrDEB      ReSTRAININQ 

Execution — Cebtiobaei — ^Mandamus. — ^Where  an  action  of  inter- 
pleader involving  a  disputed  right  to  a  fund  which  the  plaintiff  de- 
posited in  court  was  dismissed  as  to  him,  and  the  defendants  liti- 
gated their  respective  claims  to  the  fund,  and,  upon  appeal  from  the 
final  judgment,  the  interpleader  was  approved,  and  the  judgment 
reversed  as  between  the  litigants,  execution  for  the  costs  of  appeal 
cannot  issue  against  the  plaintiff.  An  order  restraining  such  execu- 
tion cannot  be  annulled  upon  certiorari;  nor  will  mandamuM  lie  to 
compel  the  clerk  to  issue  it. 

PETITION  to  the  Supreme  Court  for  a  writ  of  review  to 
annul  an  order  of  the  Superior  Court  restraining  an  execu- 
tion for  costs  upon  appeal  and  to  compel  the  clerk  to  issue 
such  execution.    John  Hunt,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
T.  C.  Spelling,  and  George  D,  Collins,  for  Petitioners. 

Charles  N.  Fox,  for  Respondents. 

THE  COURT.— This  is  a  petition  in  this  court  for  a  writ 
of  certiorari  to  review  a  certain  order  made  by  the  respond- 
ent, the  superior  court,  and  also  for  a  writ  of  mandate  to 
compel  the  issuance  of  an  execution  for  costs.  An  alternative 
writ  of  mandate  was  issued. 

The  matters  here  involved  grow  out  of  a  certain  action  en- 
titled San  Frarkdico  Savings  Union  v.  E.  B.  Long  and  others, 
in  which  a  certain  judgment  was  entered  in  the  superior 
court  which,  upon  appeal,  was  reversed  by  this  court.  (See 
San  Francisco  Sav.  Union  v.  Long,  12S  Cal.  107.)  That  was 
an  action  of  interpleader  brought  by  the  plaintiff  therein  to 
have  sundry  claimants  to  a  deposit  in  the  bank  of  plaintifP 
litigate  among  themselves,  and  have  determined  to  whom  the 
money  should  be  paid.  Tn  the  trial  court  in  that  action  the 
defendants  therein  made  no  objection  to  the  right  of  plain- 
tiff to  commence  the  action,  but  appeared  and  set  out  their  re- 
spective rights  as  against  each  other,  ''and  upon  this  state  of 
facts  the  interlocutory  decree  was  entered,  and  the  plaintiff, 
having  dq>osited  the  money  in  court,  was  dismissed  from  the 
case,"  (San  Francisco  Sav.  Union  v.  Long,  ^iipra.)  There- 
upon the  defendants  in  that  action  litigated  their  respective 
rights  to  the  money,  and  a  judgment  having  been  entered  in 
f  avcMT  of  some  of  them  and  against  others,  those  who  were  de- 
feated appealed  to  this  court.  The  order  of  this  court  was: 
"The  judgment  is  reversed  and  the  cause  remanded  for  a  new 
trial  in  accordance  with  this  opinion."  The  clerk  of  this 
court  entered  judgment  in  accordance  with  the  direction  of 
this  court  and  inserted  in  the  judgment,  "Appellants  to  re- 
cover costs  of  appeal  herein."  When  the  remittitur  went 
down  the  petitioners  herein,  who  were  the  appellants  in  said 
action,  sought  to  have  an  execution  for  costs  issued  against 
the  San  Francisco  Savings  Union,  which  was  the  interpleader 
in  said  action.  The  superior  court  made  an  order  restraining 
the  issuance  of  such  an  execution,  and  the  clerk  of  said  court 
refused  to  issue  such  an  execution.    The  purpose  of  this  pres- 
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ent  proceeding  is  to  review  and  annul  the  order  of  the  supe- 
rior court  restraining  execution,  and  to  compel  the  clerk  by 
mandate  to  issue  an  execution.  It  is  quite  apparent  that 
(he  Savings  Union  having  been  dismissed  from  the  case  in 
the  court  below,  and  that  action  having  been  approved  here,' 
the  judgment  for  costs  does  not  run  against  said  San  Fran- 
cisco Savings  Union,  and  the  petitioners  here,  as  the  appel- 
haits  in  said  case,  have  no  right  to  an  execution  against  said 
Savings  Union. 

The  alternative  writ  of  mandate  is  discharged,  and  the  pe- 
tition for  certiorari  is  denied. 


[L.  A.  No.  606.    In  Bank.— March  2,  1900.] 

ELIZABETH   A.    HODGKINS,    Respondent,    v.   E.    T. 
WRIGHT,  Appellant. 

Assumpsit— Dkpewsb—Cowybtakcje  of  Real  Pbofxbtt  to  PLAnmn^— 
Pathbnt — Secubitt— Saie  Ain>  Apfuoation  of  PBOcnaEDS. — ^It  is  a 
defense  to  an  action  of  (usumpaii  for  money  paid  for  the  use  of  the 
defendant  at  his  request,  that  the  defendant  conveyed  real  property 
to  the  plaintiff  either  in  payment  of  the  debt,  or  by  way  of  security, 
for  the  purpose  and  intention  that  the  plaintiff  should  seU  the 
property  and  apply  the  proceeds  to  the  payment  of  the  indebtedness, 
and  that  plaintiff  has  not  exhausted  the  security. 

MOBTOAGES— Absolute  Ck>NVEYAN0B8  to  Secure  Debt— Oohtbast  8xifu- 
LATioNS  Immateblax. — Conyeyanoes,  absolute  in  form,  given  in  fiust 
to  secure  the  payment  of  a  debt,  are  mortgages,  subject  to  fore- 
closure and  to  the  right  of  redemption,  no  matter  how  expressly 
the  parties  have  stipulated  that  they  shall  not  be  so  deemed,  or 
that,  in  case  of  a  failure  to  pay,  the  title  of  the  mortgagee  shall  be 
absolute,  and  that  no  foreclosure  need  be  had,  and  that  the  debtor 
does  not  intend  to  redeem. 

Jd. ^Tbust  Deeds — ^Absence  of  WBmwG — Pabol  EvxraENCOD — ^Pboqf  of 

Mobtgage  Sboubitt.— Conveyances  absolute  in  form  may  be  shown 
by  evidence  to  be  mortgagees,  but  not  to  be  trust  deeds  to  secure 
indebtedness  from  the  grantor  to  the  grantee.  Trusts  in  real  es- 
tate, other  than  resulting  trusts,  can  be  created  only  by  writing; 
and  oral  evidence  that  it  was  intended  that  the  grantee  should  seU 
the  property  and  give  the  grantor  credit  for  the  proceeds,  does  not 
establish  an  express  trust,  but  indicates  a  mortgage  seonritj. 
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Id. — DocTRiFE  AND  Eftkct  OF  Tbubt  Deeds — ^Pkbbonal  Aonoir. — ^The 
doctrine  of  trust  deeds  to  secure  indebtedness  will  not  be  extended 
to  deeds  which  are  not  expressly  of  that  character.  In  effect,  they 
are  mortgages  with  power  to  sell,  though  not  requiring  foreclosure. 
It  seems  that  one  who  has  conveyances  which  are  expressly  trust 
deeds  to  secure  indebtedness  cannot  bring  a  personal  action  until  the 
security  is  exhausted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  denying  a  new  trial. 
Walter  Van  Dyke,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Graves,  O'Melveny  &  Shankland,  for  Appellant. 

M.  W.  Conkling,  and  J.  W.  Swanwick,  for  Eespondent. 

TEMPLE,  J. — The  action  is  for  money  laid  out  and  ex- 
pended for  the  benefit  of  defendant  and  at  his  request.  The 
complaint  contains  two  counts.  The  first  is  for  three  thous- 
and and  eight  dollars  and  sixty-eight  cents  paid  to  the  Farm- 
ers' and  Merchants'  Bank  September  20, 1894  for  the  use  of 
defendant.  The  second  cause  of  action  is  for  money  paid  by 
defendant  to  the  First  National  Bank  of  Los  Angeles  for  the 
use  of  plaintiflF,  between  the  first  day  of  December,  1893,  and 
the  first  day  of  July,  1894. 

Several  defenses  were  interposed,  upon  all  of  which  there 
was  much  controversy,  but  I  do  not  find  it  necessary  to  con- 
sider more  than  one.  Plaintiff  had  judgment,  and  the  de- 
fendant  appeals  from  the  judgment  and  from  the  order  re- 
fusing a  new  trial. 

Among  the  defenses  interposed  was  one  that  the  defendant 
had  compromised,  settled,  and  paid  the  demand  of  plaintiff; 
that  she  had  accepted  certain  real  estate  from  him  in  pay- 
ment, and  had  surrendered  to  him  all  the  evidences  of  in- 
debtedness which  she  held.  In  a  separate  defense  he  averred 
that  the  demand  of  plaintiff  was  secured  by  mortgage  upon 
certain  real  estate,  to  wit,  upon  the  property  which  in  the 
other  defense  it  was  averred  had  been  conveyed  to  her,  and 
which  she  had  accepted  in  full  satisfaction. 

The  case  was  tried  with  the  assistance  of  a  jury,  which  re- 
CXXVII.  Cal.— 44 
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turned  a  special  as  well  as  a  general  verdict.  No  findings  were 
made. 

Beferring  eeecially  to  the  defenses  mentioned,  the  jury- 
found  as  follows : 

"8.  Were  the  transfers  in  evidence  by  defendant  to  plain- 
tiff in  September  and  October,  1893,  followed  by  delivery  of 
the  notes  formerly  held  by  the  banks,  intended  by  the  parties 
as  a  settlement  of  Mrs.  Hodgkins'  claims?    A.  No 

"7.  Were  any  deeds  to  real  property  given  in  S^^tember 
and  October,  1893,  by  defendant  to  plaintiff  intended  as  a 
mortgage  or  security  for  the  indebtedness?   A.  No. 

"8.  Was  the  conveyance  of  the  seven  lots  in  North  Cuca- 
monga,  mentioned  in  the  evidence,  made  to  Mis.  Hodgkins 
for  the  purpose  and  with  the  intention  that  she  should  sell 
such  property  and  apply  the  proceeds,  as  far  as  the  same 
would  go,  in  payment  of  the  defendant's  indebtedness  to  her? 
A.  Yes." 

The  answer  to  interrogatory  7  might  in  its  nature  be  either 
a  conclusion  of  law  or  a  finding  of  an  ultimate  fact.  Taken 
in  connection  with  the  answer  to  the  succeeding  question,  it 
can  only  be  deemed  a  conclusion  of  law,  unless  the  jury 
merely  intended  to  say  that  the  parties  did  not  intend  that 
the  conveyances  should  be  deemed  and  treated  as  mortgages, 
which  is  really  an  immaterial  matter.  The  question  was 
whether  they  were  given  to  secure  the  performance  of  an  obli- 
gation— that  is,  to  secure  the  payment  of  a  debt.  If  they 
were  given  for  that  purpose  they  were  mortgages,  no  matter 
how  expressly  the  parties  agreed  that  they  should  not  be  so 
deemed.  They  cannot,  by  agreeing  to  call  or  to  consider  an 
instrument  which  hypothecates  real  estate  for  the  payment 
of  a  debt  something  other  than  a  mortgage,  avoid  the  neces- 
sity of  foreclosure  or  deprive  the  debtor  of  his  right  to  re- 
deem. If  in  fact  and  in  law  the  instrument  is  a  mortgage,  it 
does  not  matter  that  the  parties  intend  and  stipulate  that  it 
shall  be  something  else,  and  that,  in  case  of  a  failure  to  pay, 
the  title  of  the  mortgagee  shall  be  absolute. 

Some  time  before  the  conveyances  in  question  were  made, 
defendant  had  conveyed  to  plaintiff  certain  property  as  se- 
curity and  had  taken  from  h^  written  defeasances.  Having 
afterward  concluded  to  take  the  benefit  of  the  Insolvent  Act^ 
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defendant  submitted  to  plaintiflf  a  list  of  his  property  and  of- 
fered to  convey  to  her  anything  she  thought  of  value.  Plain- 
tiff knew  of  defendant's  purpose  and  then  selected  certain  lots 
whidi  she  asked  to  have  conveyed  to  her.  Certain  property 
belonging  to  defendant  was  mortgaged  to  other  parties.  At 
plaintiff's  request,  such  property  was  conveyed  to  the  mortga- 
gees each  by  deed  absolute  in  form,  and  the  said  mortgageesr 
gave  a  written  agreement  to  plaintiff  to  the  effect  that  she 
could  redeem  the  property  within  a  specified  time.  Defend- 
ant also  reconveyed  by  deeds  absolute  on  their  face  the  prop^ 
erty  which  had  previously  been  conveyed  to  her.  He  also 
conveyed  to  her  by  similar  deeds  other  real  estate.  There  was 
no  writing  stating  the  purpose  of  these  conveyances,  and 
nothing  seems  to  have  been  said  upon  the  subject.  At  the 
request  of  the  defendant,  plaintiff  delivered  to  him  the  notes 
which  she  had  paid  for  him,  and  her  counsel  requested 
Wright  to  delay  filing  his  petition  in  insolvency  so  that  the 
conveyances  would  not  be  deemed  a  fraudulent  preference. 
Wright  did  apply  for  his  discharge  and  did  not  include  plain- 
tiff among  his  creditors. 

Wright  contends  that  the  deeds  were  given  and  accepted 
in  settlement  and  discharge  of  his  indebtedness,  but  the  court 
found  otherwise.  In  another  defense  he  contended  that 
plaintiff's  demand  was  secured  by  mortgage  upon  real  estate, 
and  therefore  plaintiff  ought  not  to  be  permitted  to  sustain 
this  action. 

The  plaintiff  testified  that  Mr.  Wright  told  her  he  "would 
have  to  go  through  insolvency  quite  a  long  time  before  he 
did  so,"  and  she  took  certain  conveyances  from  him.  She 
also  said,  '^Mr.  Anderson  has  told  me  there  was  nothing  to  be 
gotten  out  of  Mr.  Wright,  he  did  not  think,  because  he  didn't 
have  anything."  Mr.  Wright,  however,  promised  that  she 
should  lose  nothing  by  him.  She  then  testified  as  follows: 
"Q.  Well,  do  you  remember  why  these  deeds  were  made? 
A.  Made  to  secure  me  or  get  something  out  of  the  property 
if  I  could,  that  is  what  they  were  made  for,  because  he  had 
nothing  else,  he  said."  On  rebuttal  she  said:  "There  was  no 
arrangement  made  for  Mr.  Wright's  redeeming  the  property. 
He  said  he  was  going  into  insolvency  and  could  not  expect 
to  redeem  it.  He  said  he  wanted  to  arrange  it  so  as  to  save 
me  the  expense  of  foreclosure,  and  he  did." 
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.  This  corresponds  quite  closely,  although  not  entirely,  with 
the  special  verdict.  The  property  was  jiot  turned  over  in  pay- 
ment or  saisfaction,  but  to  secure  her  so  far  as  possible  that 
she  might  get  something  out  of  Wright's  property,  but  as 
Wright  was  insolvent  and  was  about  to  apply  for  his  dis- 
charge the  right  to  redeem  would  be  of  no  value  to  him, 
therefore  he  intended  to  fix  it  so  that  she  would  not  need  to 
foreclose.  Either  this  was  payment  or  it  was  a  mortgage. 
Certainly,  it  was  not  intended  that  Mrs.  Hodgkins  should 
take  the  property  and  allow  nothing  for  it. 

Plaintiff's  counsel  argue  that  it  was  intended  that  Mrs. 
Hodgkins  should  sell  the  property  and  give  Wright  credit 
for  what  she  was  able  to  make  out  of  it,  and  that  this  estab- 
lishes that  the  deeds  were  deeds  of  trust.  There  was  no  evi- 
dence of  an  agreement  that  Mrs.  Hodgkins  should  do  any- 
thing of  the  kind,  and  there  is  no  finding  to  that  effect. 
Had  there  been  such  finding  it  would  not  have  changed  the 
result.  The  statute  provides  that  a  deed  absolute  on  its  face 
may  be  shown  to  be  a  mortgage.  Trusts  in  real  estate  other 
than  resulting  trusts  can  be  created  only  by  writing. 

Trust  deeds,  to  secure  payment  of  a  debt,  are  an  anomaly  in 
our  system,  and  are  admittedly  inconsistent  with  the  policy 
of  this  state  in  regard  to  mortgages.  It  is  at  least  doubtful 
if  they  would  be  now  sustained  but  for  a  line  of  decisions 
made  before  they  were  very  seriously  questioned.  In  such 
case  the  doctrine  will  not  be  extended  to  deeds  which  are  not 
expressly  of  that  character. 

It  is  not  admitted  that  if  the  conveyances  were  expressly 
trust  deeds,  given  to  secure  the  indebtedness,  plaintiff  could 
bring  a  personal  action  before  she  had  exhausted  the  security. 
It  has  only  been  held  that  such  deeds  are  not  mortgages 
which  require  foreclosure.  In  effect  they  are  mortgages  with 
power  to  sell.     (Sacramento  Bank  v,  Alcorn,  121  CcJ.  379.) 

It  is  admitted  that  plaintiff  still  holds  some  of  the  real 
property  so  conveyed  to  her.  She  cannot,  therefore,  main- 
tain this  action. 

Judgment  and  order  reversed. 

Harrison,  J.,  McParland,  J.,  Garoutte,  J.,  Henshaw,  J., 
and  Beatty,  C.  J.,  concurred. 
Rehearing  denied. 
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ABATEMENT.    Bee  EkeUon,  8. 

ABORTION.     See  GrimliiAl  Law,  52. 

ACOOUNTINO*    See  Estates  of  Deceased  Persons,  7-14;  MoH^agea,  i, 
6;  Partnership,  1. 

AGENCY.    See  Appeal,  16;  Attorneys  at  Law;  Luuranoe,  1;  Part- 
nersliip,  6,  7« 

ALIENS. 

1.  OoimoL  AJO  IxHniTAHcai  or  Pbormt— Tibatt.—- The  question 
as  to  the  ri^ts  or  alieQa  to  possess,  enjoy,  and  inherit  property 
in  tba  United  States  is  a  proper  snbjeet  matter  of  treaty;  and  a 
treaily  regulating  those  ri|^ta  m«st  oonirol  all  state  legislation  con- 
trary thereto  as  the  supreme  law.     (Clythe  y.  Hinckley,  431.) 

2.  Pawn  or  Statb— Laws  not  ux  Cdntlict  with  Tbeatt.— A  state 
haa  the  primary  right  to  regulate  the  tenure  of  all  real  property 
within  its  limits,  and  may  allow  aliens  to  take,  hold,  and  dispose 
of  property,  real  and  personal,  within  the  state,  in  so  far  as  its 
laws  are  not  in  oonfliet  with  the  express  provisions  of  a  paramount 
treaty  of  the  United  Stotes.  (Id.) 

3.  InHsaiTABUB  BuxiD— GBAiTca  or  OOicxON  Law.-**A  state  may,  by 
express  law,  change  the  oommon-law  rule  that  an  aUea  was  not 
of  inheritable  blood,  and  may  thereby  remove  the  disability  of  the 
alien  to  inherit,  if  there  is  no  parasMmnt  law  to  the  contrary.   (Id.) 

4.  Ck>nBTBncTioN  or  Tbbatt  with  Gbeat  Britain — Silencs  as  to 
ImauTAKOi — Validitt  or  Coi»  Pbotiszons. — ^The  silence  of  the 
treaty  between  the  United  States  and  Great  Britain  upon  the 
subject  matter  of  the  right  of  dtisens  of  Great  Britain  to  in- 
herit property  within  the  United  States,  is  not  equivalent  to  a 
denial  of  that  right,  and  cannot  affect  the  power  of  a  state  to 
confer  the  right.  That  treaty  is  not  in  conflict  with  section  671 
of  our  Civil  CMe^  allowing  aliens,  including  sitiams  d  Great 
Britain,  to  "take,  hold,  and  dispose  of  property,  real  and  psnonal, 
within  this  state.''    (Id.) 
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5.  NoNBBSiDiRT  AuxNS — OpDUTiON  OF  CoDE. — The  pTOYisioiUB  of  aec- 

tion  671  of  the  Civil  Code  are  not  made  to  operate  extraterri- 
torially,  by  conferring  a  ri^t  upon  non-resident  aliens  to  take  and 
hold  property  within  this  atate.  That  section  merely  provides  a 
rule  with  respect  to  property  within  the  state,  and  confers  a  right 
to  be  enjoyed  within  its  jurisdiction.  .(Id.)    « 

6.  CoNBTBucnoN  ov  SiATB  OoN8TiTUTioN.--SeetioA  17  of  article  I  of 
the  state  constitution  is  merely  intended  to  secure  the  rights  of  for- 
eigners of  the  classes  named,  and  does  not  operate  as  a  limitation 
upon  the  power  of  the  legislature  to  extend  similar  privil^pes  to 
other  foreigners  or  aliens.     (Id.) 

AMENDMENT.    See  Banks,  1»  2. 

APPEAL. 

1.  Fbivoloub  AppBAL—DAiCAfflES.— Where  an  appeal  is  entirely  devoid 
of  merit,  the  judgment  will  be  affirmed,;  with  da^nages  to  the  re- 
spondent.    (Henehan  v.  Hart,  656.) 

2.  Review — ^Asgumsi9T. — ^Upon  appeal  from  a  judgment  and  from  an 

order  denying  a  new  trial,  the  appeal  from  the  judgment  can- 
not be  considered  if  taken  too  late,  and  the  sufficiency  of  the  evi- 
dence will  not  be  reviewed  upon  appeal  from  the  order  denying 
the  new  trial,  where  the  brief  of  the  appellant  relies  only  upon 
alleged  errors  of  law,  occurring  at  the  trial.  (Swafford  ▼.  Board 
of  Education  of  City  of  Petaluma,  484.) 

3.  Obdse  roB  NoNSurr— JuDOMKRT-— Ent9t— Tiia  roB  Apfbai.. — ^An 

order  for  a  nonsuit  entered  in  the  minutes  of  the  court,  which 
does  not  show  what  were  the  grounds  of  the  motion,  and  does 
not  purport  to  be  a  dismissal  of  the  action,  nor  a  judgment  of 
any  kind,  and  upon  which  no  execution  could  be  issued,  but  is 
a  mei'e  memorandum  from  which  data  for  a  judgment  might  be 
drawn,  is  not  a  dismissal  of  the  action,  nor  a  judgment  of  non- 
suit, within  the  meaning  of  section  581  of  the  Code  of  Civil  Pro- 
cedure, declared  to  be  effective  when  entered  in  the  minutes  of  the 
court.  The  time  for  appeal  does  not  run  in  such  case  until  the 
entry  of  a  proper  judgment  of  nonsuit  of  the  plaintiff,  which 
operates  as  a  final  disposition  of  the  case.     (Ferris  v.  Baker,  520.) 

4.  Appeai.  fbox  Judomsniv— Review,  when  Liuited  to  JuDGioirr- 

RoLL.-^Upon  appeal  from  a  judgment  taken  more  than  sixty  days 
after  the  rendition  thereof,  the  case  must  be  reviewed  upon  the 
judgment-roll  alone,  without  reference  to  the  question  whether  the 
evidence  was  sufficient  to  support  the  findings  and  judgment  or 
not.     (Reed  v.  Johnson,  638.) 

5.  Sebviob  or  NoncoB  upon  Fiannotm  Detendakts — ^Dzbiossai..— An 
appeal  will  not  be  dismissed  for  failure  of  a  plaintiff  appealing  td 
serve  his  notice  of  appeal  upon  defendants  fictitiously  named  where, 
no  service  of  summons  was  made  upon  anyone  under  the  fictitious 
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nameSy  and  no  appearaaoe  iras  made  bj  any  other  defendant  than 
the  one  served  with  the  notice  of  appeal.    (Benson  v.  Buntings  632.) 

6.  Wbct  or  BiviBW— Aptbalablb  Obdebs.-t-A  writ  of  review  cannot 
be  allowed  for  the  pnrpose  of  annulling  orders  from  whifib  an  ap- 
peal may  be  taken.  (8o>i]them  California  Co.  v.  Superior  Court  of 
San  I>i^;o  Coonly,  417.) 

7.  Obdkbs    aftxb    JxnMiaBi«T--AoiioN    Involving    Real    Estatb — 

0BDKB8    STBIKIHO   OUT    StAT    BOND,    AND    BtUCIlNG    PaTICBNT    OV 

SicAu.  Judgment. — In  an  action  involving  the  title  or  possession 
of  real  estate,  transferred  from  the  justice's  court  to  the  superior 
court,  this  court  baa  appellate  jurisdiction;  and  orders  made 
after  judgment  therein  in  the  superior  court,  striking  out  an  un- 
dertaking to  stay  execution  pending  an  appeal  to  this  court,  and 
directing  the  sheriff  to  pay  moneys  collected  under  the  execution 
to  the  plaintiff  in  satisfaction  of  the  judgment  in  a  sum  less  than 
three  hundred  dollars,  are  appealable,  and  cannot  be  annulled  upon 
writ  of  review.     (Id.) 

8.  Amount  Involved  in  Appealable  Obdebs  Immaterial. — ^All  special 

orders  made  after  final  judgment  in  the  superior  court  are  made 
appealable,  without  reference  to  any  amount  in  value  that  may 
be  involved  in  the  order.  The  order  striking  out  the  stay  bond 
being  unquestionably  appealable,  the  order  directing  the  payment 
of  the  money  to  the  plaintiff  is  a  mere  incident  thereto,  and  is 
proper  if  the  former  order  is  sustained;  but  both  orders  are  ap- 
pealable by  the  express  language  of  the  code.     (Id.) 

9.  Dismissal  of  Wbit  of  Review. — A  writ  of  review  to  annul  appeal- 

able orders  must  be  dismissed.     (Id.) 

10.  Official  Bond  of  Ezecutob  ob  Administbatob — Conbtbuoiion  of 

Code. — Section  965  of  the  Code  of  Civil  Procedure  only  permits 
the  official  bond  of  an  executor,  administrator,  or  guardian,  who 
is  such  at  the  time  of  taking  the  appeal,  to  stand  in  place  of  an 
undertaking  on  appeal.  The  averments  of  such  bond  do  not  make 
it  on  its  face  an  undertaking  on  appeal,  and  the  sureties  thereon 
are  only  liable  by  virtue  of  the  provisions  of  that  section,  and 
cannot  be  charged  by  virtue  of  that  section,  unless  the  case  is 
strictly  within  its  terms.     (Estate  of  McDermott,  450.) 

11.  Appeal  bt  Resignbd   Administbatbiz— Obdeb  Disallowing    Ao- 

oounts^Absbncb  of  Sepabate  Undebtaiong — ^Dismissal. — Aa 
appeal  from  an  odrer  disallowing  accounts,  taken  by  one  who  had 
prior  to  the  appeal  resigned  the  position  of  special  administratrix, 
and  who  had  requested  and  secured  the  appointment  of  the  public 
administrator  in  her  stead,  cannot  be  sustained  by  the  official 
bond  given  by  her  as  special  administratrix,  regardless  of  the 
correctness  of  the  action  of  the  court  in  making  the  change  with- 
out the  settlement  of  her  accounts;  and  in  the  absence  of  a  separate 
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uaderUking  the  appeal  must  be  Mamm^^amU     (i^) 

12.  Appeal  bt  Subett — Pabtt  not  Agoubvkd— InmmBnnoN— Du- 
MifiSAL. — ^A  surety  on  the  bond  ol  an  admuurtminx  is  not  a  party 
aggrieved  by  an  order  disallowing  har  aMOunts,  and  haa  no  right 
of  appeal  therefrom  merely  by  reaaoa  of  snoh  tinretTihip,  if  not 
made  a  party  to  the  record  by  propar  intarresfcloB.  A  petition 
in  intervention  by  the  surety  merely  for  the  purpoae  of  appeal 
from  the  order,  and  an  allowance  therectf  by  tiie  euperier  court 
can  have  no  significance  or  effect;  and  the  appeal  must  be  dis- 
miaeed.     (Id.) 

13.  DiSMiBAAL— New  Tbial  SrATEiiSRx^— OBiraoznni  nop  ApPBAime  in 
Rboobd. — ^It  is  not  ground  for  the  disminal  of  an  appeal  from  a 
judgment  and  from  an  order  denying  a  new  trial,  that  the  state- 
ment on  the  motion  for  the  new  trial  and  the  amendments  thereto 
were  not  presented  and  filed  with  the  clerk  in  time;  and  where  neither 
such  fact  nor  objection  thereto  appears  in  the  settled  statement, 
and  they  appear  only  in  a  separate  statement  signed  by  the  re- 
spondent, which  is  no  part  of  the  record,  and  has  no  place  in  the 
transcript,  the  fact  therein  stated  is  not  ground  for  disregarding 
the  settled  statement.     (Barclay  v.  Blaekinton,  180.) 

14.  Dismissal — ^Undebtaking  Refebbino  to  Psi<»  Appkal— Fiumg 
APTEB  Second  Appeal. — An  undertaking  on  appeal  executed  after 
the  filing  of  a  first  notice  of  appeal,  and  prior  to  the  filing  of  a 
second  notice,  which  recites  that  the  appellant  has  appealed,  and 
that  the  sureties  undertake  in  consideration  of  such  appeal,  refers 
only  to  the  first  appeal,  and  limits  the  liability  of  the  sureties 
thereto.  The  fact  that  the  undertaking  was  filed  by  the  appellant's 
attorney  subsequently  to  the  second  appeal  does  not  constitute  it 
an  undertaking  thereupon;  and  the  second  appeal  must  be  dis- 
missed for  want  of  an  undertaking.  (Hibernia  Say,  Soa  ▼•  Freese, 
70.) 

15.  Dsfiniteness  of  Undebtakino. — ^A  valid  undertaking  cm  appeal 
must  refer  with  definiteness  to  the  particular  appeal  to  which  it 
is  intended  to  relate,  and,  if  it  fails  to  do  so,  it  is  insufficient. 
An  undertaking  definitely  referring  to  a  pending  appeal  when 
executed  cannot  be  wrested  from  its  natural  language,  so  aa  to  refer 
to  a  subsequent  appeal,  because  filed  thereafter.     (Id.) 

16.  Effbotivbnb&s  of  Undebtakino — ^Fiuno^Authoutt  or  Attob- 
NET — ^Limited  Agency  fob  Subbtzbs. — ^Although  an  undertaking 
on  Bpp^i  ^^oe&  not  become  efl^ective  until  the  date  of  filing,  its 
validity  has  reference  only  to  the  appeal  to  whidi  it  refera;  and, 
although  the  attorney  for  the  appellant  is  the  agent  of  the  auxetiee 
for  the  purpose  of  filing  the  undertaking,  hie  agency  ia  limited  to 
the  filing  of  it  in  the  particular  appeal  to  which  it  has  refetenoe. 

.  (Id.) 
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17.  BoH]>  TO  Stat  Exxourioif— ^hmmkiit  aoorbx  Sunrow— Pm>- 
CKDI7BB  m  Obioinai.  AonoK.— The  entry  of  judgment  agaiatt  the 
sureties  upon  a  bond  to  stay  execution  pending  an  appeal  is  not  a 
special  proceeding  within  the  meaning  of  Metion  2S  of  the  Code 
of  Civil  Procedure,  but  is  part  of  the  procedure  in  the  original 
action  authorised  by  section  042  of  the  Code  of  Civil  Procedure, 
and  is  in  sequence  of  the  judgment  rendered  therein  against  the 
appellant.  (Hawl^  y.  Gray  Brothers  Artificial  Stone  Paving  Co., 
560.) 

18.  Sufulatiok  oif  BuBanEfl— Pabxzeb  to  Aotioit.— Under  the  provi- 
sions of  the  code,  the  sureties  upon  the  appeal  bond  stipulate  that 
upon  the  affirmance  of  the  judgment  appealed  from,  if  the  ap- 
pellant does  not  pay  the  same  within  thirty  days  after  the  filing 
of  the  rmnittUur,  judgment  may  be  enteied  against  them  for  the 
amount  of  said  judgment,  with  the  iaterest  then  due  thereon; 
and  they  thereby  make  themselves  parties  to  the  original  action, 
and  the  proceedings  against  them  are  taken  therein.  (Id.) 

10.  PsEicATUBC  JuDCOOBNT— BnvoT  Of  Bbvbmal.— The  reversal  of  a 
premature  judgment  entered  against  the  sureties  less  than  thirty 
days  after  tiie  filing  of  the  remitiittir  afl^rming  the  judgment  leaves 
the  parties  in  the  same  position  held  by  them  before  it  was  rendered. 
It  does  not  affect  or  impair  the  obligation  of  the  sureties  upon  their 
undertaking,  which  is  the  same  as  if  no  judgment  had  been  ren- 
dered against  them;  and  the  plaintiff  is  still  entitled  to  enforce 
that  obligatien  by  a  proper  motion  for  judgment  against  them.   ( Id. ) 

20.  PUSUMFnON— BSQUXST   OT  APFELLAITT    lt>B   VACATION    OF     JUDG- 

ifKNT. — ^Upon  appeal  from  a  judgment  properly  entered  against  the 
sureties,  it  will  be    presumed,  if  necessary,  that    the  former  pre- 
mature judgment  reversed  upon  appeal  was  vacated  at  the  request 
of  the  appellants.     (Id.) 
See  Assignment;   Criminal  Law,  8,  14;  Election,  8;  Estates  of 
Deceased  Persons,  20,  46,  53;  Findings,  2;  Insolvency,  6;  In- 
terpleader, 3;   Justice's  Court,  6-7;   Mortgage,  14;  Receiver, 
3-6;   Street  Assessment,  1,  2;  Trusts,  3;   Water  and  Water 
Sights. 

ARBITRATION.    See  Estates  of  Deceased  Persons,  68-63. 

ARSON.  See  Criminal  Law  1. 

ASSIGNMENT. 

1.  JUDOMKRIV— UNDEBTAKnre  OH   APFIAL— BNKTS  OV  AMMRIB.— The 

assignment  of  a  judgment  only,  without  the  assignment  of  the 
undertaking  on  appeal  therefrom,  does  not  pass  to  the  assignee 
any  right  of  action  upon  the  undertaking  on  appeal,  whether  thu 
assignment  be  made  pending  the  appeal,  or  after  the  judgment  has 
become  a  finality.     (Chilstrom  v.  Eppioger,  326.) 
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2.  D18TINOT   CONTBAOI   OF   SUBETIES — ACTION   BT   ASSIONSB   OT    JODO- 

ICBNT. — :The  contract  of  the  Bureties  in  undertaking  on  appeal  and 
to  stay  proceedings  is  distinct  from  and  independent  of  the  judg- 
ment, and  not  a  necessary  incident  to  it,  and  an  action  thereupon 
by  a  mere  assignee  of  the  final  judgment  cannot  be  sustained.  (Id.) 
See  Surety,  1-3,  10. 

ATTACHMENT. 

1.  National  Bank. — Under  the  national  banking  act,  no  attachmeDt 

can  issue  against  a  national  bank  from  a  state  court.      (Dennis 
V.  First  Nat.  Bank  of  Seattle,  453.) 

2.  PowxB  OF  C0NGBIS8. — Congress,  in  the  ezeroiM  of  its  power  to 
create  national  banks,  has  power  to  grant  them  special  immuni- 
ties, and  to  protect  them  against  attachment  and  other  proceedings 
in  state  courts,  by  which  their  efficiency  may  be  impaired.     (Id.) 

3.  CoNBTBXJcrnoN  OF  State  Laws. — ^The  process  of  attachment  is  a 
creature  of  the  statute;  and  all  of  the  attachment  laws  of  the 
states  are  to  be  construed  as  if  they  contained  a  proviso  in  ex- 
press terms  that  they  are  not  to  apply  to  suits  against  national 
banks.     (Id.) 

See  Estoppel,  6,  0. 

ATTORNETS  AT  LAW.    See  Appeal,  16j  Jurtice's  Court*  $,  7. 
BAIL.    See  Criminal  Law,  8. 

BANKa 

1.  LiABUJTT  OF  Stogkhoudebs  TO  DEPOsiTOBa — Statuti  or  Ldctta- 
TI0N8 — ^Amendment  of  Complaint.— The  liability  of  the  stock- 
holders of  a  bank  to  its  depositors  is  barred  by  the  statute  of  limita- 
tions within  three  years  from  the  date  of  the  deposit,  if  action 
is  not  sooner  commenced  thereon.  If  a  new  cause  of  action  as 
to  a  deposit  is  not  stated  in  the  complaint,  the  statute  of  limita- 
tions cannot  be  evaded  under  the  guise  of  an  amendment  to  the 
complaint;  but  if  an  amendment  more  fully  sets  forth  a  cause  of 
action  upon  a  deposit  defectively  alleged  in  the  original  complaint, 
the  amendment  merely  supersedes  the  original,  and  takes  its  place, 
as  of  the  same  date,  without  affecting  the  identity  of  the  original 
cause  of  action,  as  respects  the  statute  of  limitations.  (Nellis 
V.  Pacific  Bank,  166.) 

2.  Action  bt  Assignees — ^Aicendhent  to  Cobregt  Mistake  in  Naios 
OF  Depositors— Identity  of  Caxtbes  of  Action. — ^Where  the  origi- 
nal complaint  against  the  stockholders  of  the  bank  was  filed  by 
the  assignees  of  many  depositors,  the  causes  of  action  upon  which 
were  in  fact  owned  by  them  before  the  commencement  of  the  action. 
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and  correctly  stated  the  amount  of  each  deposit  sued  upon,  but, 
by  mistake,  alleged  that  certain  of  the  deposits  'were  made  by  their 
immediate  assignors,  which  were  in  fact  made  by  others  whom 
their  assignors  lawfully  claimed  as  assignees,  an  amendment 
correcting  the  mistake  is  allowable,  and  does  not  affect  the  identity 
of  the  causes  of  action  originally  sued  upon,  as  respects  the  statute 
of  limitations.     (Id.) 

3.  CiAiH  NOT  Abbignkd. — ^Therc  can  be  no  recovery  by  the  plaintiff 
of  a  claim  alleged  to  have  been  assigned  to  the  plaintiff,  but  which 
was  not  in  fact  assigned,  and  of  which  the  plaintiff  is  not  the 
owner  and  holder.     (Id.) 
See  Attachment;  Equity;  Gift;  Insolvency,  3,  4. 

BILL  OF  EXCEPTIONS. 

1.  Settlemeiit — VniHQ, — ^A  bill  of  exceptions  to  the  ruling  of  a  Judge, 
if  not  presented  at  the  time  of  the  ruling,  must  be  presented  and 
settled  upon  notice  pursuant  to  the  statute,  and  must  then  be  filed. 
(Estate  of  Carpenter,  582.) 

2.  Settlemeitt  by  Ex-Judoe — ^Dblat  m  Filing. — ^A  bill  of  exceptions 
settled  by  an  ex- judge,  not  dated,  and  not  filed  until  nine  years 
after  the  ruling  excepted  to,  is  not  in  time,  and  cannot  be  con- 
sidered.  (Id.) 

3.  Setixemknt  by  Succeeding  Judob. — ^A  bill  of  exceptions  relating  to 
matters  transacted  before  a  former  superior  judge,  and  not  to 
be  used  on  motion  for  a  new  trial,  must  be  settled  by  him  if  living, 
and  willing  to  settle  it,  and  a  succeeding  judge  has  no  authority 
to  settle  the  bill,  if  it  does  not  appear  that  the  former  judge  was 
dead,  or  had  refused  to  settle  it.     (Id.) 

4.  Insufficient  Bill— Absence  of  Exception — Statement  of  Facts 
— Imfbofeb  Settlement. — ^A  so-called  bill  of  exceptions,  stating  no 
exception,  and  reciting  facts  and  many  things  not  transpiring  in 
court,  and  not  properly  settled,  cannot  be  noticed.  A  bill  stating 
no  exception  shows  no  reason  for  any  statement  of  facts,  which 
should  only  be  inserted  or  explain  exceptions  shown  to  have  been 
taken.     (Id.) 

6.  Insufficient  Refebence  to  Documents. — A  bill  of  exceptions  con- 
taining a  reference  to  certain  papers,  '*being  the  papers  set  forth 
and  marked  exhibits  'A'  and  'B'  in  the  foregoing  bill  of  exceptions 
hereto  attached  and  herewith  filed,"  does  not  sufficient  refer  to  ex- 
hibits so  marked  in  a  separate  bill  of  exceptions  not  attached  and 
separately   filed.      (Id.) 

See  Estates  of  Deceased  Persons,  13. 

BOND.  See  Appeal,  10-12,  14-20;  Executors  and  Administratora,  1,  2; 
Insolvency,  2;  Surety. 

BRIDGES.    See  Counties. 
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BUILDING  and  LOAN  ASSOCIATION.     See  Receiver, 

BURGLARY.    See  Crimiiua  Law»  2,  9. 

CERTIORARI.    See  Appeal,  6-0;  Imterpleote,  8}  Jwttoe^  Covt»  2. 

CHARITIES.    See  Wills,  4^. 

CHATTEL  MORTGAGE.     See  Mortgage,  25-30, 

CLAIM  AND  DELIVERY.    See  Eetoppel,  d. 

CONSPIRACY.  See  Criminal  Law,  20, 

CONSTITUTIONAL  LAW.  See  Aliene,  6;  Contract,  4;  Corporatione, 
1-4,  10;  Insane  Persons,  3;  Mines  and  Mining,  4;  Municipal 
Corporations;  Office  and  Offioersy  1-4;  Phonogn^hie  Reporter, 
5,  «. 

CONTRACT. 

1.  Action  fob  Bbbach  of  Coktbact— Dibohabqs  fbok  Emflotmbnt 

AS  TeACHBB — ^EVIDENOB — ElCPLOTXElTT  OF  Pbkdbcebbob. — ^In  an 
action  against  a  board  of  education,  and  tiie  members  thereof,  to 
recover  as  damages  for  the  breach  of  an  alleged  contract  of  employ- 
ment as  teacher  for  a  stated  period  at  a  fixed  salary,  the  amount 
of  salary  which  would  have  been  received  if  plaintiff  had  not  been 
discharged,  evidence  of  the  employment  of  plaintiff's  predecessor 
at  the  same  monthly  salary,  and  of  his  continuing  to  act  for  one 
year,  and  of  his  resignation,  and  the  choice  of  plaintiff  as  his  suc- 
cessor, is  irrelevant  and  immaterial,  and  does  not  tend  to  prove  the 
contract  alleged.     (Swafford  v.  Board  of  Education,  484.) 

2.  Geioebal  Oiteb  of  EvmENOB. — ^Where  an  offer  of  evidenoe  includes 
many  different  propositions  grouped  together,  if  the  proof 
of  any  proposition  is  incompetent,  irrelevant,  or  immaterial,  the 
ruling  of  the  court  in  rejecting  the  entire  offer  must  be  sustained. 
(Id.) 

3.  Evidence  of  Sfbctiai*  Mebtino  of  Boabo — Ghabqbb  of  Unpbo- 
FBBSioivAL  OoKDUOT — Genebai.  MonoiT  TO  Stbikb  Out. — Evidence 
received  of  a  special  meeting  of  the  board  of  education  to  in- 
vestigate charges  of  unprofessional  conduct  against  the  plaintiff, 
prior  to  his  discharge,  is  not  reached  by  a  general  motion  "to  strike 
out  the  testimony  thus  far  introduced,  partially  upon  tfas  ground 
that  it  appears  that  no  notice  had  been  given"  to  a  certain  member 
of  the  board  of  education.  The  motion  is  broad  enough  to  include 
all  the  evidence  in  the  case,  and  was  correctly  denied.    (Id.) 

4.  Constitutional  Law — ^Wagebinq  Contbaotb  fob  Stock — Condi- 
tional Payment  in  Stock  with  Guabawtt. — ^The  restriction  of 
the  constitution  intended  to  prevent  wagering  contracts  for  the 
sale  of  stocks  on  margin,  or  to  be  delivered  at  a  future  day,  will 
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not  be  octendad  bj  constniction  so  aa  to  forbid  the  delivery  of  stock 
as  a  conditional  payment  for  the  purchase  of  land,  with  a  guaranty 
of  cash  Talue,  and  an  agreement  to  take  it  back  at  the  end  of  two 
years,  upon  request,  and  to  make  the  payment  in  cash,  in  the  ab- 
sence of  any  proof  that  the  contract  was  intended  to  effeet  a  pro- 
hibited transaction,  by  evasion.  (Maurer  v.  King,  114.) 
See  Assignment,  2;  Counties;  Estates  of  Deceeased  Persons,  33- 

36;   Insurance,  4-6;  Landlord  and  Tenant;   Mechanic'a  lien, 

4-6;  Statute  of  Frauda. 
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CORPORATIONS. 

1.  Act  of  1887 — Libns  or  Labobebs — CoKBHTDTioirAL  Law.— The  act 
of  March  29,  1897,  regulating  the  contracts  of  corporations  doing 
business  in  this  state  respecting  the  wages  of  their  employees,  and 
establishing  liens  upon  all  of  the  property  of  the  corporation  there- 
for, is  special,  discriminating,  and  arbitrary  legislation  against  cor- 
porations doing  business  in  this  state,  and  in  favor  of  laborers  per- 
forming labor  therefor,  infringes  the  rights  of  persons  to  make  and 
enforce  their  contracts,  and  denies  to  such  corporations  the  equal 
protection  of  the  laws,  and  is  unconstitutional  and  void.  (Johnson 
v.  Goodyear  Mining  Co.,  4.) 

2.  "Oobpobation"  Inclusive  of  Indivibuaxs — "Person" — Oowstbuc- 
TION  OF  FoiTBTEENTH  AMENDMENT. — ^The  word  "corporation"  in  the 
act  of  1897  means  an  artificial  person  created  and  existing  under 
the  laws  of  the  place  of  its  creation;  but,  as  applied  to  its  rights 
as*a  defendant,  is  to  be  treated  as  including  all  of  the  individuals 
who  are  members  thereof.  It  is  to  be  deemed  a  "person"  within 
the  meaning  of  the  fourteenth  amendment  to  the  constitution  of 
the  United  States,  which  forbids  a  state  to  "deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws.''     (Id.) 

3.  Basis  of  Classification— Aebitbabt  SKLaonoir  of  CoBPonATiON. — 
Corporations  cannot  be  made  the  basis  of  classification  for  pur- 
poses of  legislation,  unless  such  classification  is  founded  upon  some 
constitutional  or  natural  distinction,  which  suggests  a  reason  to 
justify  the  diversity  of  legislation  respecting  them.  There  is  no 
reason  to  justify  the  arbitrary  selection  of  corporations  doiqg  busi- 
ness in  this  state  in  order  to  subject  their  property  to  a  lien  not 
enforceable  against  other  persons  imder  like  dreumstanoes,  and  to 
prohibit  them  from  making  defenses  which  other  persons  may  make, 
and  requiring  them  to  pay  attorney's  fees  in  an  action  at  law  from 
whisli  other  persons  are  exempt,  and  forbidding  them  and  their  em- 
ployees to  make  contracts  which  other  persons  may  nuke;  and  such 
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arbitrary  selection  cannot  be  justified  by  calling  it  eUaaification. 
(Id.  ) 

4.  PowEB  TO  Amend  Chabtebs — PBOTEonoir  of  Oobporations. — The 
power  of  the  legislature  to  amend  or  repeal  the  charters  of  corpora- 
tions organized  in  California  does  not  authorue  the  l^slature, 
while  the  corporation  exists,  to  deprive  it  of  the  rights,  guaranteed 
to  it  by  the  federal  constitution,  to  due  process  of  law  and  to  the 
equal  protection  of  the  laws,  nor  has  the  legislature  any  power  to 
alter,  amend,  or  repeal  the  charters  of  foreign  corporations  doing 
business  in  this  state.   (Id.) 

5.  LiABiUTT  OF  Stockholders — Statute  of  LnoTATiONB — ^Renewal 
OF  Notes. — ^The  running  of  the  statute  of  limitations  in  favor  of 
the  stockholders  of  a  corporation  upon  their  statutory  liability  to 
the  creditors  of  the  corporation  cannot  be  interrupted  by  a  re- 
newal of  the  debt  under  which  the  liability  was  created,  by  taking 
up  old  notes  of  the  corporation  evidencing  such  liability,  and  giving 
new  notes  in  lieu  thereof.     (Ooodall  v.  Jack,  258.) 

6.  Support  of  Finding  as  to  Renewal  of  Notes — ^Nominal  Inter- 
vention of  Third  Pabtt. — ^A  finding  that  the  new  notes  of  the  cor- 
poration were  a  renewal  of  the  old  notes  is  supported  1^  evidence 
showing  that,  throughout  the  transaction,  the  negotiations  for  the 
taking  up  of  the  old  notes  to  the  plaintiffs,  and  the  substitution 
of  the  new  notes,  were  had  between  the  corporation  and  the  plain- 
tiffs, and  that  the  notes  were  made  to  a  nominal  third  party  who 
indorsed  them  to  plaintiffs,  and  whose  name  was  used  under  an  ar- 
rangement for  the  exchange  of  checks,  to  give  an  appearance  of  pay- 
ment of  the  old  notes,  no  money  having  been  reeJly  advanced  by 
such  third  party  or  paid  to  the  plaintiffs.     (Id.) 

7.  Liability  of  Stockholders — ^Payment  of  Note  by  Sureties — 
Creation  of  New  Debt — Statute  of  Limitations. — ^The  payment 
of  the  note  of  a  corporation  by  sureties  thereupon  creates  a  new 
and  distinct  debt  against  the  corporation  and  its  stockholders,  for 
reimbursement  of  the  sureties;  and  the  statute  of  limitations  only 
begins  to  run  against  the  sureties  from  the  date  of  payment  of  the 
debt,  and  not  from  the  date  of  the  original  obligation.  (Ryland  v. 
Commercial  etc.  Bank  of  San  Jose,  525.) 

8.  Payment  after  Thbeb  Years.— The  payment  of  the  note  by  the 
sureties  after  the  lapse  of  three  years  from  its  date,  while  the  note 
was  not  barred  by  the  statute,,  cannot  operate  to  relieve  the  stock- 
holders of  the  corporation  from  liability  to  reimburse  the  sureties, 
for  a  payment  made  within  three  years  before  the  commencement 
of  the  action,  notwithstanding  at  the  time  of  the  payment  no  ac- 
tion could  have  been  brought  by  the  payee  of  the  note  against  the 
stockholders.     (Id.) 
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9.  ELBCnON  VOB  DXBE€7K>B»--QUALIFI0ATIOH  Ot  VoTEES — ^ReGI0TBATION 

or  Stock. — ^The  election  of  directors  of  all  corporations  liaring  a 
capital  stock,  including  mining  oorporations,  is  regulated  by  sections 
307  and  312  of  the  Civil  Code;  and  no  person  is  qualified  to  vote 
at  such  an  election  unless  he  is  a  bona  fide  stockholder,  having  stock 
registered  in  his  name  on  the  stoek-books  of  the  corporation  at 
least  ten  days  prior  to  the  election.     (Krause  v.  Burbrow,  681.) 

10.  Act  Concebnino  Mjuyino  Gobfobatiokb — Qvaufioation  or  Holders 

or      UNBEaiBTEBED      CEBTOnCATB — CONSTITUTIONAL     LaW — SPECIAL 

Legislation. — ^There  is  no  natural  or  inherent  distinction  between 
mining  and  other  eorporationa  for  profit,  or  any  peculiarity  of  the 
former,  which  will  authorise  special  legislation  for  the  mode  of 
condneting  the  election  of  their  directors;  and  section  3  of  the  act 
of  1880  for  the  further  protection  of  stockholders  in  mining  cor- 
porations, which  authorises  the  holders  of  indorsed  certificates  of 
stoek  therein  to  vote  at  the  ^eetioB  of  directors  thereof,  though  the 
stock  is  not  registered  in  their  names  upon  the  books  of  the  corpora- 
tion for  a  period  of  ten  days,  as  required  by  section  312  of  the  Civil 
Code,  is  special  legislation,  in  violation  of  section  25  of  article  XI 
of  the  constitution,  the  case  being  one  in  which  a  general  law  can 
be  made  applicable.    (Id.) 

11.  Liabilitt  or  Stockholdebs — Intkbbbt — ^Pbesumption. — ^The  stock- 
holders of  a  corporation  are  liable  for  their  proportion  of  the  whole 
of  the  debt  of  the  corporation,  including  the  interest,  which  is  as 
much  a  part  of  the  debt  as  the  principal ;  and  a  loan  of  money  to  the 
corporation  is  presumed  to  be  upon  interest,  unless  it  is  otherwise 
expressly  stated  at  the  time  in  writing.  (Wells,  Fargo  &  Co.  v. 
Enright,  669.) 

12.  INBOLVENCT— TBANSrEB  OT  STOOK-— LlABILITT  FOB  UNPAID  SUBSCBIP- 

noNB — Cbeditdbs'  Bill. — In  general,  the  law  places  no  restriction 
upon  the  right  of  a  stoekholder  to  transfer  his  stock,  so  long  as 
the  corporation  is  solvent.  But,  after  the  corporation  has  become 
insolvent  to  the  knowledge  of  the  stoekholder,  he  cannot,  by  transfer 
of  his-  stock  to  an  irresponsible  person,  escape  liability  for  an  un- 
paid Bub8cripti<Ni  to  stock,  as  against  a  creditor's  bill  to  enforce 
such  liability  filed  by  the  creditors  <^  the  insolvent  corporation,  who 
are  entitled  to  have  all  such  transfers  canceled,  and  to  have  judg- 
ment entered  against  tha  transferrers.     (Welch  v.  Sargent,  72.) 

13.  FoBHEB  Judgment  in  Favob  or  Cobpobation — Defense  Adjitdi- 
CATED. — A  former  judgment  rendered  in  favor  of  the  corporation, 
enforcing  an  unpaid  installment  and  adjudging  a  defense  pleaded 
thereto  insuiBcient,  is  conclusive  against  the  validity  of  the  same 
defense  when  pleaded  against  the  enforcement  of  other  unpaid  in- 
stallments upon  a  creditor's  bill  to  reach  the  assets  of  the  insolvent 
corporation.    ( Id. ) 

.  CXXVII  Cal.— 46 
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14.  Several  Judgments  in  Fatob  or  Cbbditobs— The  creditors  appear- 
ing in  the  action,  whether  as  plaintiffs  or  as  intervenors,  are  en- 
titled to  have  several  judgments  against  each  stockholder  made 
a  party  to  the  action,  to  the  extent  of  his  indebtedness  to  the  cor- 
poration*    (Id.) 

15.  Issue  as  to  Release  bt  One  Gbeditob — Omissions  in  Findings 
Reivdebed  Immatebial. — ^Where  the  judgment  rendered  against  a 
stockholder  exceeded  the  amount  due  from  him  to  the  corporation, 
he  is  not  prejudiced  bj  an  omission  to  find  and  to  render  judgment 
as  to  the  amount  due  to  another  creditor  holding  collaterals  of  in- 
determinate value,  or  to  find  upon  an  issue  as  to  whether  such  cred- 
itor had  released  such  stockholder  from  further  liability.     (Id.) 

IG.  PBIVILEiaB  OF  StOOKHOLDEB  TO  PaT  DeBT — ^DlSCHABGE  OF  LlABIUTT — 
CONBTBUCnON  OF   CODE — SUBBGBIFTION   TO  STOCK   NOT   INCLUDED. — 

The  privilege  given  to  a  stockholder  by  section  322  of  the  Civil 
Oode  to  pay  a  debt  of  the  corporation  in  discharge  of  his  liability 
only  applies  to  his  statutory  liability  to  the  creditors  of  the  cor- 
poration, and  does  not  apply  to  his  liability  upon  an  unpaid  sub- 
scription to  the  stock,  which  is  an  asset  of  the  corporation,  and  is 
payable  to  the  corporation.     (Id.) 

17.  Payment  of  Subscuption. — A  stockholder  may  at  any  time  pay  to 

the  corporation  the  amount  of  his  unpaid  subscription  to  its  stock, 
in  discharge  of  his  liability  thereupon.     (Id.) 

18.  VOLUNTABT    PAYMENT   OF    DeBT  OF  INSOLVENT     GORFOBATION — ^Un- 

AUTHOBiZED  PAYMENT  OF  SuBSCBiFTiON. — ^A  stockholder  canuot  take 
upon  himself  the  authority  of  the  corporation,  and  voluntarily  pay 
his  subscription  to  its  stock  to  one  creditor  of  the  corporation  in 
preference  to  other  creditors,  to  their  injury.  Nor  can  he,  by  making 
such  payment,  without  an  agreement  with  the  corporation,  acquire 
a  right  to  have  it  entered  upon  the  books  of  the  corporation  as  a 
payment  upon  his  subscription,  or  to  defend  a  creditors'  hill  to 
enforce  the  payment  of  the  subscription.     (Id.) 

10.  Pbefebence  OF  Gbeditob  by  Oobpobation — Oollatebals  Held  by 
Bank— Adjustment  upon  C!beditob8'  Bill. — ^A  corporation  may 
prefer  one  of  its  creditors;  and  a  bank,  which  has  received  collateral 
securities  for  the  debt  of  the  corporation  to  it,  in  the  due  course 
of  business,  and  in  good  faith,  without  taint  of  fraud,  is  not  bound, 
upon  a  creditors'  bill  to  reach  assets  of  the  insolvent  corporation, 
to  surrender  its  securities  for  the  benefit  of  other  creditors.  The 
other  creditors  may  compel  the  bank  first  to  exhaust  its  securities, 
and  to  share  ratably  with  them  only  for  the  balance  of  the  debt 
remaining  unpaid  thereafter.     (Id.) 

20.  Payments  by  Indobsebs  of  Cobpobation  Notb — Shabb  in  As- 
sets.— The  indorsers  of  a  note  of  the  corporation,  to  the  extent  of 
any  payments  made  by  them,  stand  in  the  relation  of  ordinary 
creditors  of  the  corporation,  and  may  share  ratably  in  the  assets 
of  the  corporation.      (Id.) 
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21.  Creditors'  Bill — ^Rights  or  Creditors — ^Rxceivsr— Ratajkls  ]>i8- 
TRiBTJTiON  of  Funo. — ^A  Creditors'  bill  may  be  filed  against  one  or 
any  number  of  the  stockholders  of  an  insolvent  corporation  to 
compel  payment  of  their  unpaid  subscriptions  to  stock.  Ordinar- 
ily, such  a  bill  is  brought  for  the  benefit  of  all  the  creditors  who 
may  choose  to  come  in,  and  the  court  will,  without  the  formality  of 
a  call  not  made  by  the  corporation,  order  the  payments  to  be  made 
to  a  receiver  for  the  benefit  of  the  creditors,  and  the  fund  realized 
therefrom  is  distributed  ratably  among  the  creditors.     (Id.) 

22.  Interlocutory  Decree — Findings  as  to  Corporate  Debt — ^Unascer- 

tained LiABiUTT. — ^Where  the  decree  appealed  from  is  in  its  na* 
ture  interlocutory  and  not  final,  and  is  sustained  by  a  proper  find- 
ing that  the  debts  of  the  corporation  were  largely  in  excess  of  all 
the  unpaid  subscriptions  to  its  stocky  the  fact  that  the  exact  lia- 
bility upon  the  balance  of  an  indorsed  note  held  by  a  bank  subject 
to  the  application  of  collateral  securities  in  reduction  thereof,  upon 
which  note  appellants  were  indorsers,  was  not  and  could  not  be  aa^ 
certained  by  the  interlocutory  decree,  is  not  ground  for  its  reversal. 
(Id.) 

23.  Subscription  by  Deceased  Persons — ^Forh  of  Jxtdgment. — ^Where 
the  claims  of  creditors  of  the  insolvent  corporation  were  presented 
against  the  estate  of  a  deceased  subscriber  to  the  stock  of  the  cor- 
poration, a  judgment  under  the  creditors'  bill  that  the  administra- 
tion do  pay  the  amount  of  the  subscription  in  due  course  of  ad- 
ministration to  a  receiver  appointed  by  the  courts  to  be  subject  to 
the  further  order  of  the  court,  is  proper  in  form.     (Id.) 

See  Banks;  Oiminal  Law,  6-7;  Findings,  1;  Irrigation  Districts; 
Mines  and  Mining;  Mortgages,  15-24;  Municipal  Corporations; 
Receiver;  Summons,  2. 

COSTS.    See  Election,  8;  Interpleader^  8. 
COURTS.    See  Justice's  Court. 
CREDITOR'S  BILL.    See  Corporations,  12-28. 

CRIMINAL  LAW. 

1.  Arson — Intent  to  Destroy — Insufficient  Invorscation. — ^Under 
section  447  of  the  Penal  Code  defining  the  crime  of  arson  as  "the 
willful  and  malicious  burning  of  a  building  with  intent  to  destroy 
it»"  the  specific  intent  to  destroy  the  building  is  an  essential  in- 
gredient of  the  offiense,  and  must  appear  distinctly  in  the  averments 
of  the  information,  in  addition  to  the  averments  of  willful  and 
malicious  burning.  An  information  which  merely  avers  generally 
that  the  defendant  "did  willfully,  unlawfully,  feloniously,  and  mali- 
ciously set  fire  to  and  cause  to  be  burned  a  certain  building,"  is  in- 
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sttiBcient  to  charge  the  crime  of  arson.     (People  v.  Mooney,  339.) 

2.  EviDKiTCB— Search  in  Connection  with  Distinct    Ckuo— Buk- 

OLABY. — On  a  trial  for  burglary,  in  which  eTidence  for  the  prose- 
cution had  been  given  that  a  certain  revolver,  lound  in  the  posaes- 
sion  of  the  aefendant,  was  one  of  the  articles  alleged  to  have  been  ^ 
stolen,  but  which  the  defendant  testified  waa  his  property  and  had 
been  in  his  possession  for  a  long  time  previous  to  the  alleged  crime, 
it  is  improper,  in  rebuttal,  to  ask  a  witness  for  the  prosecution, 
who  had  found  the  revolver  while  searching  the  person  and  trunk 
of  the  defendant,  how  he  came  to  make  such  search,  and  for  the  wit- 
ness to  answer  that  the  search  was  made  in  connection  with  an- 
other burglary  which  the  defendant  waa  suspected  of  having  com- 
mitted.    (People  V.  Valliere,  66.) 

3.  IiiPBOFBB  Conduct  of  District  Attornet. — ^Upon  such  answer  being 
ruled  out,  it  is  error  justifying  a  new  trial  for  the  district  attor- 
ney, in  his  argument  to  the  jury,  to  refer  to  such  search  as  having 
been  made  for  such  other  burglary,  and  that  he  knew  of  the  same  to 
his  own  knowledge.     (Id.) 

4.  TRiix  lOR  Fklont — ^Absence  or  Judge  from  Courtboom. — ^Tbere  can 

be  no  court  without  the  presence  of  the  judge,  who  is  a  component 
part  of  the  court;  and  the  absence  of  the  judge  from  the  courtroom 
during  any  part  of  the  trial  of  a  defendant  lor  a  felony,  though  he 
may  be  within  hearing  of  the  courtroom,  is  prejudicial  error  en- 
titling the  accused  to  a  new  trial.     (People  v.  Blackman,  248.) 

6.  Embezzlement  bt  Secbetabt  of  Corporation — Evidence — Books 
OF  Corporation. — Upon  a  charge  of  embezzlement  against  the  de- 
fendant, who  was  secretary  of  a  corporation,  the  books  of  the 
corporation,  showing  a  shortage,  kept  by  a  bookkeeper  who  com- 
mitted suicide  about  the  time  when  the  shortage  was  discovered, 
are  not  admissible  against  the  defendant,  without  proof  that  he 
knew  their  contents,  and  was  responsible  for  their  condition.     (Id.) 

6.  Neglect  of  Duty  as  Secretary — Presumption. — ^No  mere  n^lect 
of  the  duty  of  the  defendant  as  secretary  to  examine  the  books 
of  the  corporation  can  sustain  a  charge  of  embezzlement,  and  the 
presumption  of  innocence  will  overcome  all  presumptions  of  knowl- 
edge or  control  of  the  secretary  over  the  books.     (Id.) 

7.  Books  of  Collectors  and  of  Bank. — Books  of  the  collectors  for 
the  corporation,  and  of  a  bank  in  which  .deposits  were  made,  not 
proven  to  be  correct  by  those  who  kept  them,  are  inadmissible 
against  the  secretary  of  the  corporation,  who  is  charged  with  em- 
bezzlement ;  and,  if  ordered  to  show  that  the  defendant  did  not  keep 
correct  books,  the  presumption  of  correctness  is  destroyed,  and  they 
cannot  be  received  as  admissions  without  proof  of  his  knowledge 
and  complicity  in  falsifying  the  books.     (Id.) 
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8.  CoNvicrnoN  of  Eicbbzzlemxnt — ^Pbobabu  Cattse  fob  Appeal — ^Ill- 

ness OF  DEFEHDAKrr— Habeas  Cobpus — ^AmcissioN  to  Bail. — ^Where 
probable  cause  appears  for  an  appeal  from  a  judgment  of  oonYietion 
of  embezzlement,  the  affidavits  of  reputable  phjaicians,  including 
the  affidavit  of  one  pnysician  agreed  up<»  by  i^ne  district  attorney 
and  the  defendant,  showing  that  his  ill-health  is  such  that  confine- 
ment  in  jail  pending  the  appeal  would  endanger  his  life,  the  circum- 
stances are  of  such  an  extraordinary  character  that  it  is  a  proper 
exercise  of  discretion  upon  hahetis  corpus  to  admit  the  defendant  to 
bail  pending  the  appeal.     (In  re  Ward,  489.) 

9.  Extortion — Cowtbolung  Cause — Constbuction  of  Come. — Section 
518  of  the  Penal  Code,  defining  the  crime  of  extortion,  and  provid- 
ing that  "the  crime  is  only  committed  when  the  property  is  obtained 
with  the  consent  of  the  owner,  and  this  ooneent  nraat  be  induced 
by  an  unlawful  use  of  force  or  fear,"  can  <mly  mean  that  the  un- 
lawful use  of  force  or  fear  must  be  the  operating  or  controlling 
cause  which  produces  the  consent.     (People  v.  Williams,  212.) 

10.  Erroneous  Instructions — ^Feab  as  a  Partial  Cause — Prejudicial 

Error. — Instructions  to  the  effect  that  the  crime  was  committed  if 
the  fear  of  the  prosecuting  witness,  induced  by  the  threats  of  the 
defendants,  entered  to  any  extent  whatever  into  the  parting  by  him 
with  his  money  are  erroneous;  and,  where  the  evidence  is  such  as 
specially  called  for  correct  instructions  upon  the  subject  of  controll- 
ing cause,  the  error  in  giving  such  incorrect  instructions  is  pre- 
judicial, and  is  not  cured  or  neutralized  by  other  correct  instructions 
as  to  the  elements  constituting  the  crime  of  extortion.     (Id.) 

11.  Evidence — Declabatioit  of  Codefbndant  as  to  Other   Pboposbd 

Offenses. — ^The  declaration  of  a  codefendant  as  to  other  proposed 
offenses,  entirely  distinct  from  the  offense  in  controversy,  is  inadmis- 
sible; and  the  refusal  of  the  court  to  strike  it  out  is  prejudicial  er- 
ror.    (Id.) 

1?.  Unexpected  Ans web— Objection  to  Question — ^Motion  to  Stkikb 
Out. — ^When  an  unexpected  answer  of  a  witness,  which  could  not 
be  anticipated  by  objeciion  to  the  question,  contains  inadmissible 
and  prejudicial  matter,  a  motion  to  strike  it  out  is  the  proper 
remedy.  When  it  is  apparent  from  the  question  that  the  answer 
will  contain  evidence  necessarily  inadmissible,  then  a  motion  to 
strike  out  comes  too  late;  unless  preceded  by  an  objection  to  the 
question,  but  the  rule  is  otherwise  when  the  answer  may  or  may 
not  be  admissible.     (Id.) 

13.  Immoral  Conduct  or  DsraNDANTS. — Evidence  of  the  immoral  con- 
duct of  the  defendants  as  between  themselves  prior  to  the  commis- 
sion of  the  crime  charged  in  no  way  tends  to  indicate  the  commis- 
sion of  the  crime  alleged,  and  is  inadmissible.     (Id.) 
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14.  Obtainiitg  Monet  undeb  False  Pbetenses — ^Labgent — ^Beview 
UPON  Appeal. — ^Where  the  evidence  upon  a  charge  of  obtaining 
money  under  false  pretenses  fails  of  proof  thereof,  and  it  is  conceded 
by  the  attorney  general  that  the  evidence  indicates  that  the  only 
offense  committed  was  that  of  larceny,  the  judgment  of  convictioii 
must  be  reversed;  and  as  the  case  cannot  be  tried  again  upon  ike 
charge  made,  the  court  will  not,  upon  the  appeal,  determine  moot 
questions  of  law.     (People  y.  Lewis,  207.) 

15.  Labceny — False  Pbetenses — ^Title — Possession — Special  Pbop- 
erty — Felonious  Intent. — It  is  essential  to  the  crime  of  larceny 
that  the  title  to  the  stolen  property  shall  not  have  been  parted 
with.  If  the  title  has  been  obtained  by  fraud  or  deceit,  the  crime 
is  that  of  obtaining  goods  under  false  pretenses,  and  not  larceny; 
but  if  the  transfer  be  of  possession  merely,  or  of  some  special  prop- 
erty by  way  of  pledge  or  bailment,  which  has  been  secured  by 
fraud,  with  a  present  felonious  intent  to  convert  the  property  so 
acquired,  the  offense  is  larceny.     (People  v.  Campbell,  278.) 

16  SUFFICIENOT     OF     EVIDENCE — FeAUDULENT      PERSONATION — ^PARTIAL 

Loan — ^Pretended  Bailment  and  Secubitt. — Where  the  evidence 
showed  that  the  money  of  the  prosecuting  witness  was  fraudulently 
obtained  through  a  false  personation  by  the  defendant  of  member* 
ship  in  a  responsible  house  which  was  represented  as  about  to  em- 
ploy the  prosecuting  witness  as  a  collector,  and  as  requiring  a 
deposit  from  him  by  way  of  security;  and  the  jury  might  infer 
from  the  evidence  that  part  of  the  money  was  obtained  by  way  of 
loan,  and  that  as  to  the  residue  the  title  remained  in  the  prosecut- 
ing witness,  and  the  defendant  was  a  mere  bailee  thereof,  charged 
with  the  duty  of  depositing  the  funds,  and  taking  a  certificate  of 
deposit  in  the  name  of  the  prosecuting  witness,  and  that  defend- 
ant intended  when  he  acquired  possession  to  convert  the  money  to 
his  own  use,  the  crime  of  larceny  was  established  as  to  the  residue 
so  obtained,  and  a  verdict  of  conviction  of  larceny  by  the  jury  most 
be  sustained.     (Id.) 

17.  CoNSTBUcmoN  op  Ck)DE— Special  Pbobeoution.— Where  the  evidence 

is  sufficient  to  establish  the  crime  of  larceny,  the  defendant  may 
be  prosecuted  generally  therefor,  and  need  not  be  specially  prose- 
cuted either  for  the  results  of  false  personation  under  section  630 
of  the  Penal  Ck)de,  or  for  obtaining  property  by  false  pretenses,  un- 
der section  532  of  the  same  code,  although  the  facts  might  admit 
of  a  prosecution  under  either  of  those  sections.     (Id.) 

18.  Forgery — Insufficient  Indictment. — ^An  indictment  charging  the 
forgery  of  a  mortgage,  which  does  not  state  facts  showing  that  the 
mortgage  could  have  injured  or  defrauded  anyone,  or  that  it  was 
given  to  secure  an  indebtedness  or  other  obligation,  or  that  it  pur- 
j)ovted  to  l>e  a  valid  writing  obligatory,  is  insufficient  to  show  the  ex- 
istence of  any  crime.     (People  v.  Terrill,  99.) 
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19.  PBBBiJMPnoifS— Aid  or  Ikdiotment.— The  praomptiQDs  are  all  in 
faror  of  the  innocence  of  the  accused,  and  in  no  case  can  an  indict* 
ment  be  aided  by  imagination  or  preeumption.  If  the  facta  stated 
may  or  may  not  constitute  a  crime,  the  preaomption  is  tuat  no 
crime  is  charged*     (Id.) 

20.  QBAin>  Larobnt-— CoNBFiiuoT— EvmaroB. — Upon  the  trial  of  a  de- 
fendant charged  with  grand  larceny,  which  appears  to  have  been 
committed  by  aiding  and  abetting  another  person  in  taking  the 
stolen  property  from  the  person  of  the  prosecuting  witness,  it  is 
necessary  for  the  prosecution  to  ahow  that  the  two  were  co-oon- 
spirators  in  the  commission  of  the  crime;  and  evidence  that  they 
were  seen  frequently  together  is  not  irrelevant  to  that  issue.  (Peo- 
ple v.  Childs,  363.) 

21.  PoBSKsaioN  or  Stolen  QooDB—lNSTBUonoir— Inapt    Bzfbbssion 

NOT  Pbejxtbicjal. — ^An  instruction  to  the  effect  that  the  mere  pos- 
session of  stolen  goods  by  the  defendant  is  not  suflldent  of  itself 
alone  to  justify  his  conviction,  but  that  "if  thore  is  any  other  evi- 
dence tending  to  show  guilt,  taken  in  connection  with  the  posses- 
sion of  the  stolen  property,  the  rule  is  different,"  though  concluding 
with  an  iaapt  and  somewhat  ambiguous  expression,  would  be 
naturally  understood  by  the  jury  as. importing  in  its  conclusion 
that  there  might  be  other  evidence  which,  taken  in  connection  with 
the  circumstance  of  the  possession  of  stolen  property,  would  be 
sufficient  to  convict;  and  where  the  charge  to  the  jmry  was  on  the 
whole  correct,  and  favorable  to  the  defendant,  the  inapt  expression, 
"the  rule  is  different,"  could  not  have  influenced  the  jury  prejudi- 
ially.     (Id.) 

22.  Laboent — ^Intent  to  Steal — ^Embezzlement. — One  who  obtained 
the  money  of  the  wife  of  another  person  with  the  intent  from  the 
beginning  to  steal  it,  under  the  false  pretense  that  it  was  to  be 
paid  to  others  who  could  secure  an  appointment  on  the  police  force 
for  her  husband,  and  that  it  was  to  be  returned  to  her  if  the  ap- 
pointment was  not  secured,  and  who  gave  his  note  therefor,  and 
promised  to  have  it  indorsed  by  the  others,  is  not  guilty  of  em- 
beazlement     (People  v.  De  Graaff,  676.) 

23.  False  Pbetenses— Pabtinq  with  TiTUt— Quebtion  of  Fact.— The 
question  whether  the  crime  was  that  of  larceny  or  the  obtaining 
of  money  under  false  pretenses,  depends  upon  the  question  of  fact 
whether  the  owner  of  the  money,  at  the  time  of  parting  with  the 
posseesion  of  it,  intended  to  part  with  the  title  thereto.  If  she  did 
not  intend  to  part  with  the  title,  but  merely  gave  it  to  the  defend- 
ant, to  be  applied  to  a  special  purpose,  if  opportunity  offered,  other- 
wise to  be  returned  to  her,  and  in  no  event  to  be  used  by  the  defend- 
ant for  his  own  purposes,  the  offense  of  taking  it>  by  the  defendant, 
with  intent  to  steal  it,  is  larceny  and  not  the  obtaining  of  money 
tmder  false  pretenses.     (Id.) 
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24.  FronBiEiT  or  lNmwDozu»v«--l£Ainm  or  Jthmb.— The  propiieiy  of 

the  instruetkms  giTea  by  tbe  judge  can  only  be  detemiBed  frMn 
tlieir  coatentB,  asd  tbe  mMmer  of  tbe  judge  in  giving  tbem  can- 
not be  eonsidered  upon  appeal,  unlets  miaeonduct  is  made  to  ap- 
pear in  some  mode  provided  hy  the  code.     (Id.) 

25.  Ebbonious  MoDinoATios  or  lyaraponoii— HARMijtfw  Bbbob.— An 
erroneous  uodifieaUon  of  a  correct  instruction  asked  by  the  defend- 
ant by  inserting  a  negatiTe  which  made  the  instruction  absurd,  and 
which  was  equivalent  to  a  refusal  to  give  the  insiructicm,  is  harm- 
less error,  where  it  appears  that  the  whole  substance  of  tbe  instruc- 
tion  as  requested  was  repeatedly  given  in  tha  eharge  of  the  court. 
(Id.) 

26.  Homicide — Confessed  Ebbob  in  IirsTBUonoirB— Unauthentioated 
Ebqossts  or  DEncNDAHT. — ^Where  the  attorney  general  has  con- 
fessed manifest  «Tor  in  the  instructions  given  to  the  jury  upon 
the  trial  of  a  defendant  accused  of  murder,  the  efftet  of  the  error 
cannot  be  overcome  by  filing  certified  copies  of  requests  for  in- 
structions by  the  defendant,  suggested  to  contain  similar  error, 
where  the  alleged  requests  are  not  authenticated  as  such  in  any 
manner  that  would  entitle  them  to  be  ccmsidered  as  part  of  the 
record.     (People  v.  Cole,  546.) 

27.  Tbanbcbipt  upon  Appeal — iMpnoncB  DoFUOATiDir  or  Instbdctions. 
— Where  the  instructions  are  properly  authentleated  so  as  to  be 
part  of  the  judgment-roll,  they  ought  not  to  be  duplicated  by  inser- 
tion in  a  bill  of  exceptions.  There  should  be  only  one  insertion 
in  the  record  of  instructions  properly  authenticated.     (Id.) 

28.  Conviction  fob  Mubdeb — Sufficiency  op  Evidence — Question  fob 
JuBT. — ^Where  there  are  circumstances  in  evidence  indicative  of  the 
guilt  of  the  defendant,  and  others  of  an  opposite  tendency,  and  the 
opinions  of  the  medical  witnesses  were  eonflicting,  the  question  of  the 
guilt  or  innocence  of  the  defendant  is  for  tiie  jury  to  determine. 
(Id.) 

29.  Motion  to  Set  Aside  Infobmation — Complaint  by  Distbict  Attob- 
NET — Cube  of  Defect. — ^A  motion  will  not  lie  to  set  aside  the  in- 
formation for  murder  after  the  defendant  has  been  held  to  answer 
as  the  result  of  a  preliminary  examination,  on  the  ground  that  the 
district  attorney  who  filed  the  complaint,  had  no  personal  knowl- 
edge of  the  facts  of  the  homicide.  Any  imperfections  in  the  com- 
plaint are  cured,  where  the  evidence  taken  by  the  magistrate  war- 
rants an  order  holding  the  defendant  to  answer.     (Id.) 

30.  Motion  in  Abbest  or  Judgment. — ^A  motion  in  arrest  of  judgment 

can  only  be  made  for  defects  appearing  upon  the  face  of  the  in- 
dictment or  information.     ( Id. ) 

31.  iMFBOPEB  CB08S-EXAMINATI<»r  BY  I^TBICT  ATTOBinir.— The  CTOSS- 

examination  of  a  witness  for  the  defendant  who  had  made  previous 
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statements  to  the  district  attorney  in  conflict  with  the  testimony 
given,  must  be  confined  to  the  question  of  such  conflict  on  material 
points;  and  it  is  error  for  the  court  to  permit  the  district  attorney 
to  read  portions  of  the  statement  made  to  him,  having  no  relation 
to  the  testimony  given,  and  to  cross-examine  the  witness  thereon,  to 
the  prejudice  of  the  defendant.     (Id.) 

32.  Homicide — SEur-iiEFEitaB— Review  of    £viu£:fCE.— A    verdict    of 

guilty  of  manslaughter  cannot  be  reversed  upon  appeal,  upon  the 
ground  that  the  evidence  shows  that  the  homicide  was  committed 
in  self-defense,  where  the  evidence  as  to  self-defense  appears  to  be 
conflicting,  and  the  appellate  court  cannot  say,  upon  a  review  of 
the  evidence,  taking  the  testimony  of  the  defendant  together  with 
the  general  facts  proved,  that  the  jury  were  not  warranted  in  find* 
in;^  that  the  homicide  was  not  committed  in  self-defense.  (People  v. 
Soap,  408.) 

33.  Evidence — Recollection  of  Witness — Use  of  Word  "Presume."— 
A  witness  in  stating  facts  within  his  knowledge  or  personal  ob- 
servation, is  not  required  to  testify  with  that  certainty  which  ex- 
cludes all  doubt,  and  the  use  of  the  wora  ''presume"  by  the  wit- 
ness is  not  ground  for  striking  out  his  evidence,  when,  as  used  by 
him,  it  evidently  meant  nothing  more  than  a  statement  of  his  best 
recollection  as  to  particulars  of  a  fact  observed.     (Id.) 

34.  MisooNotCT  OF  Jury — ^Affidavit  of    Juror — Misrepresentation 

AS  TO  Punishment  for  Manslaughter. — An  affidavit  of  a  juror 
cannot  be  received  to  impeach  the  verdict  by  setting  forth  a  mis- 
representation made  by  a  juror  as  to  the  limit  of  punishment  which 
could  be  inflicted  for  manslaughter,  by  which  many  jurors  were 
induced  to  agree  upon  a  verdict  of  guilty  of  that  oflfenae.     (Id.) 

35.  Newly  Discovered  Evidence — ^Diligence. — A  new  trial  cannot  be 
granted  for  newly  discovered  evidence  which  is  of  slight  importance, 
and  in  respect  to  which  no  diligence  was  shown  in  seeking  to  dis- 
cover it  before  the  triaL     (Id.) 

36.  Homicide — Evidence — Condition  of  Pocket  of  Deceased — Motive 
— Upon  the  trial  of  a  person  accused  of  murder,  evidence  is  admis- 
sible to  show  the  condition  of  the  body  of  the  deceased  immediately 
after  the  homicide,  and  that  the  pocket  of  the  deceased,  contain- 
ing a  purse  with  change  in  it,  was  partly  turned  inside  out.  The 
fact  that  the  evidence  might  tend  to  show  tfiat  the  motive  of  the 
homicide  w^as  robbery  does  not  render  it  inadmissible  as  tending  co 
show  a  distinct  crime.     (People  v.  Gleaaon,  323.) 

37.  Attack  of  Deceased — Cross-Examination  of  Defendant — Fact 
OF  Distance — Opinion. — ^Where  the  defendant  had  testified  that  he 
feared  an  attack  from  the  deceased  with  a  knife,  a  question  upon 
cross-examination,  based  upon  the  fact  of  distance  testified  to  by 
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him,  as  to  how  the  deceased  could  reach  him  with  the  lunge 
of  a  knife  after  stepping  up  two  or  three  feet  from  a 
distance  of  ten  or  twelve  feet,  is  not  objectionable  as  improperly  ask- 
ing for  the  opinion  of  tne  witness.     \ld,) 

38    BilSOOlfDUCT  OF   DiSTBIOT      AtTOBNBT — OVEJMUIQ      STATSiaDfT — Un- 

PBOVED  Facts. — The  district  attorney  is  not  guilty  of  misconduct 
for  merely  including  in  his  opening  statement  facts  expected  to  be 
proved,  some  of  which  remained  unproyed,  where  there  is  nothing 
to  indicate  an  intentional  disregard  of  truth,  or  clear  intent  to  in- 
fluence the  Jury  by  false  statements.     (Id.) 

39.  Instruction — Inoomplbte  Stateic£nt  as  to  Imfbachmsnt— Inoob- 
BECT  Pbesumption. — An  instruction  requested  for  the  defendant, 
which,  so  far  as  correct,  consists  of  commonplace  matters  Well 
known  to  the  jury,  and  which  contains  an  incomplete  statement  of 
the  manner  by  which  the  defendant  may  be  impeached,  and  an  incor- 
rect presumption  of  law  as  to  the  good  character  of  the  defendant 
as  a  witness,  in  the  absence  of  one  kind  of  impeaching  testimony,  is 
properly  refused.     (Id.) 

40.  HoMiciDK — iNSANiA — EVIDENCE. — ^Upon  the  trial  of  a  defendant 
charged  with  murder,  where  the  sole  defense  is  insanity,  evidence 
of  the  declarations  and  acts  of  the  defendant  indicating  that  he  was 
in  fear  of  great  peril  of  his  life,  not  offered  for  the  purpose  of 
showing  that  he  had  any  delusions  upon  that  subject,  are  incom- 
petent and  immaterial  to  the  issue  of  insanity.  (People  v.  Ells- 
worth, 595.) 

41.  Plxading — Name  of  Defendant — Immaterial  Omission  or  "Jb."-- 
An  information  entitled  and  indorsed  in  the  name  of  the  people 
against  "F.  0.  Jr.,"  which  in  the  charging  part  avers  that  "the  said 
F.  0."  committed  the  offense  charged,  and  concludes  that  "all  of  the 
acts  of  the  said  F.  O.,  Jr.,  were  and  are  contrary  to  the  statute," 
etc.,  sufficiently  shows  that  the  defendant  was  charged  by  the  name 
of  **V.  0.,  Jr.,"  which  he  declared  to  be  his  true  name ;  and  there  is 
no  defect  in  the  charging  part  of  the  information  affecting  a  sub- 
stantial right  of  the  defendant.     (People  v.  Oliveria,  377.) 

42.  Junior  and  Senior  no  Part  of  Name. — Junior  and  senior  are  no 

part  of  a  name,  however  commonly  employed ;  and  neither  the  omis- 
sion nor  the  insertion  of  either,  contrary  to  what  would  be  deemed 
proper,  will  create  a  variance  or  otherwise  injure  the  indictment 
or  information.     (Id.) 

43.  Impanelment  or  Jury — ^Withdrawal  of  Names  by  Ck)NSENT — 
Special  Venire— Waiver  of  Objection — Challenge  to  Sworn 
Panel. — Where  the  names  of  six  jurors  engaged  in  another  trial 
were  withdrawn  from  the  jury-box  by  consent  of  the  defendant,  and 
after  the  remainder  of  the  names  were  exhausted  without  complet- 
ing the  panel  a  special  venire  was  summoned,  and  the  jury  com- 
pleted and  sworn,  without  any  statutory  challenge  having  been  in- 
terposed to  the  special  venire,  a  challenge  subsequently  made  to  the 
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sworn  panel  by  the  defendant,  on  the  ground  stated  "that  there  were 
not  in  the  box  at  the  commencement  of  the  drawing,  or  at  any  time 
during  the  drawing,  the  full  number  of  names  that  should  be  there 
during  the  drawing,"  was  properly  denied.     (Id.) 

44.  Time  fob  Challenge  to  Panel. — A  challenge  to  the  panel  must  be 

taken  before  a  juror  is  sworn.     (Id.) 

45.  ROBBBBT — EVIDENCB — IDENTIFICATION   OF  DEFENDANT — STANDING  UP 

FOR  CoMPABisoN. — Upou  a  charge  of  robbery,  where  the  prosecuting 
witness  described  the  size  of  the  party  robbing  him,  it  is  not  error 
for  the  court  to  overrule  an  objection  to  a  request  of  the  district  at- 
torney that  the  defendant  should  stand  up  for  comparison.  It 
would  not  be  error  for  the  court  to  compel  the  defendant  to  stand 
up  for  comparison.     (Id.) 

46.  Confessions  of  Defendant — Evidence  of  Voluntariness — Con- 
flicting Evidence  of  Defendant. — The  confessions  of  the  defend- 
ant are  admissible  for  the  prosecution,  if  the  evidence  for  the  pros- 
ecution shows  that  they  were  free  and  voluntary,  and  not  made 
under  the  influence  of  any  threats,  intimidations,  promises,  or  in- 
ducements of  any  kind.  The  fact  that  the  evidence  of  the  defend- 
ant conflicts  with  that  for  the  prosecution  cannot  justify  the  ex- 
clusion of  the  evidence  of  his  confessions;  but  the  jury,  under  proper 
instructions,  are  the  sole  judges  of  the  credibility  of  the  witnesses 
in  regard  to  the  matter.     (Id.) 

47.  Drunkenness  of  the  Defendant — Instructions — Absence  of  Re- 

quest.— Where  there  was  evidence  indicating  that  the  defendant 
was  drunk  at  the  time  of  the  commission  of  the  offense,  and  no 
error  is  alleged  in  the  instructions  given  on  that  subject,  the  defend 
ant  cannot  object  that  further  instructions  were  not  given  in  relation 
thereto,  in  the  absence  of  a  request  made  therefor  by  the  defendant. 
(Id.) 

48.  Reproving  Remarks  bt  Judge  to  Defendant's  Counsel. — Reprov- 
ihg  remarks  by  the  judge  to  the  defendant's  counsel,  though  not 
courteously  addressed,  are  not  reversible  error,  where  the  manner 
of  the  counsel  in  asking  and  repeating  many  immaterial  questions 
merited  some  rebuke,  and  tried  the  patience  of  the  judge.     ( Id. ) 

49.  Robbery — Sufficiency  of  Evidence — Corroboration  of  Defend- 
ant— Province  of  Jury. — Upon  a  trial  for  robbery,  where  the  testi- 
mony of  the  prosecuting  witness,  if  believed  by  the  jury,  is  sufficient 
to  sustain  a  conviction,  the  fact  that  the  testimony  of  the  defend- 
ant, in  conflict  with  that  of  the  prosecuting  witness,  is  corroborated 

'  by  another  witness,  it  is  not  ground  for  setting  aside  the  verdict. 
The  jury  are  not  bound  to  decide  in  conformity  with  the  declarations 
of  any  number  of  witnesses  which  do  not  produce  conviction  in  their 
minds  against  a  less  number,  or  against  a  presumpton  or  other  evi- 
dence satisfying  to  their  minds.     (People  v.  Sternberg.  511.) 
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60.  MoDincuLxioN  or    Requbstbd    Insteuctioii — Dajigbi    CoiiNacTfa> 

WITH  Vebdict — Mattes  or  Common  Kkowuedcbl — ^Where  the  testi- 
monjr  as  to  the  robbery  was  direct  and  not  circumstantial,  a  request- 
ed instruction  that  the  jury  must  consider  that  innocent  persons 
have  been  convicted,  and  consider  the  danger  of  convicting  an  in- 
nocent person  in  weighing  the  testimony  to  determine  whether  there 
is  a  reasonable  doubt,  is  not  improperly  modified  by  adding  that  they 
must  also  consider  that  guilty  persons  have  been  sometimes  ac- 
quitted, and  consider  the  danger  to  society  of  acquitting  a  guilty 
person.  The  instruction  and  the  modification  do  not  constitute  pro- 
positions of  law,  but  merely  direct  the  jury  to  oonsider  matter  of 
common  knowledge.     (Id.) 

61.  Instruction  as  to  Distrust  or  False  Witness — Explanatory 
Remarks. — ^An  instruction  upon  the  subject  of  the  distrusting  of  a 
witness  in  other  parts  of  his  testimony,  who  is  false  in  one  part 
thereof,  is  not  made  erroneous  by  explanatory  remarks  as  to  what 
is  meant  by  the  rule,  where  there  is  nothing  in  such  remarks  con- 
trary to  law  or  prejudicial  to  the  defendant.     ( Id. ) 

62.  Abortion — Evidence — Dying  Declarations — Beliet  or  Imfending 

Death  not  Shown. — ^Dying  declarations  in  reference  to  the  com- 
mission of  the  crime  of  abortion,  leading  to  the  death  of  the  declar- 
ant, are  not  admissible  against  a  defendant  charged  with  the  abor- 
tion, where  the  circumstances  surrounding  the  declarations,  the  con- 
dition of  the  declarant,  and  the  testimony  of  the  attending  physi- 
cian render  it  doubtful  whether  the  declarant  believed  that  the  hand 
of  death  was  laid  upon  her,  and  her  conduct  in  failing  to  make  any 
preparations  for  death  seemed  to  indicate  the  contrary.  Dying  dec- 
larations are  not  admissible  if  the  declarant  had  the  slightest  hope 
of  recovery,  and  if  it  is  not  plainly  manifest  that  they  were  made 
under  a  belief  of  impending  death.     (People  v.  Fuhrig,  412.) 

63.  Introduction  Written  by  Stenographer  without  Request— Rat- 
mcATiON  not  Distinctly  Shown. — ^An  introductory  statement  de- 
claring a  knowledge  of  impending  death,  written  by  the  stenog- 
rapher who  took  the  evidence,  without  a  previous  statement  of 
such  knowledge  by  the  declarant,  or  a  request  that  it  be  written, 
is  not  shown  to  be  distinctly  ratified  by  a  mere  general  assent  to  a 
long  document  embodying  the  statement  after  a  single  reading 
of  it  as  a  whole  by  the  stenographer,  and  the  signing  of  it  by  the 
declarant,  especially  where  the  circumstances  are  such  as  to  indi- 
cate that  a  belief  of  impending  death  was  not  then  manifestly  in  the 
mind  of  the  declarant.     (Id.) 

54.  Prosecution  for  Cutting  "Telegraph"  Wires — "Telephone"—* 
Construction  or  Penal  Code. — ^A  "telephone"  is  included  within 
the  meaning  of  the  word  "telegraph,"  as  used  in  section  691  of 
the  Penal  Code,  forbidding  the  removal  or  obstruction  of  any  lino 
of  telegraph  or  the  severing  of  any  wire  thereof;  and  a  criminal 
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profieeution  will  lie  under  that  section  for  the  cutting  or  destruc- 
tion of  telephone  wires.     (Davis  v.  Pacific  T.  &  T.  Co.,  312.) 

65.  Strict  Constructiow  of  Penal  Statutes — Common-Law  Buub  In- 
applicable.— ^The  rule  of  the  oommon  law  that  penal  statutes  arc 
to  be  strictly  construed  has  no  application  to  the  construction 
of  the  Penal  Code,  which  is  regulated  by  section  4  of  that  Code. 
(Id.) 

66.  Evidence — ^Defositio:«  Taken  on  Preliminary  Examination — ^Au- 
thentication.— Tlie  authentication  of  the  deposition  of  a  witness 
given  on  the  preliminary  examination  of  the  defendant  accused 
of  a  felony,  by  a  certificate  of  the  stenographer  who  took  the  tes- 
timony, stating  that  it  is  "a  true  and  correct  transcript  from  the 
shorthand  notes  taken  by  me,  and  a  full  and  complete  record  of 
the  proceedings  bad  and  testimony  given  in  the  above  entitled 
case,"  though  careless  in  not  following  the  language  of  the  statute, 
is  in  substantial  compliance  therewith,  and  includes  in  the  meaning 
of  the  certificate  *'a  correet  statement  of  sudi  testimony  and  pro- 
ceedings in  the  case,''  as  required  by  section  860  of  the  Penal  Code. 
(People  V.  Mclntyre,  423.) 

67.  Comparison  of  Transcript  with  Shorthand  Notes — ^Variance 
Presumed  Harmless — Absence  of  Evidence. — ^A  discrepancy  be- 
tween the  shorthand  notes  and  the  transcript,  principally  in  the 
matter  of  punctuation,  causing  a  dispute  whether  the  prosecuting 
witness  had  said  that  he  went  to  bed  or  got  up  "at  7  o'clock," 
is  presumed  harmless,  in  the  absence  of  any  evidence  in  the  record 
upon  appeal  showing  the  roateriaHy  of  the  variance.  If  the  variance 
was  in  fact  material,  the  defendant  should  have  embodied  enough 
of  the  evidence  in  the  record  to  show  its  materiality.     ( Id. ) 

68.  Appointment  or  Shorthand  Reporter  bt  Majoibtrati — Qualiiica- 

tions — CoNBTRuenoN  pF  Code. — Section  869  of  the  Penal  Code, 
authorizing  the  magistrate  at  a  preliminary  examination  to  ap> 
pont  a  shorthand  reporter,  only  requires  that  he  be  competent 
to  do  the  work;  and  that  section  is  not  to  be  construed  as  requir- 
ing the  same  qualifications  prescribed  for  official  reporters  of  the 
superior  courts  in  chapter  III,  title  IV,  of  the  Code  of  Civil  Pro- 
cedure.    (Id.) 

69.  Waiver  of  Objection  to  Competency  or  Appointee — Presump- 
tion— Immaterial  Question  at  Trial. — When  the  defendant  had 
an  attorney  present  at  the  preliminary  examination,  who  then 
ma^ie  no  objection  to  the  competency  of  the  shorthand  reporter 
appointed  by  the  magistrate,  objection  thereto  is  waived;  and  it 
must  be  presumed  at  the  trial  that  the  appointee  was  satisfac- 
tory to  the  court  and  to  the  defendant.  A  question  asked  of  the 
reporter  at  the  trial,  whether  a  conmotttee  had  been  appointed  to 
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examine  him,  is  properly  disallowed  as  immaterial.     (Id.) 

60.  Absence  or  Witwess  from  State— Sufficiency  of  Showino.— -The 

testimonj  of  the  officer  requested  to  serve  a  subpoena  for  a  pros- 
ecuting witness,  to  the  effect  that,  after  following  every  clew  of 
inquiry,  he  was  informed  by  various  persons  acquainted  with  the 
witness  that  he  had  left  the  state,  and  that  it  could  not  be  told 
when  he  would  return,  though  it  was  said  by  one  person  that  he 
was  liable  to  return  upon  business  at  any  time,  but  that,  after 
further  efforts  to  locate  the  witness,  the  officer  could  not  find 
him,  is  a  sufficient  showing  to  justify  the  admission  in  evidence 
of  the  depositon  of  the  witness  taken  at  the  preliminary  examina- 
tion.    (Id.) 

61.  Inuotment — ^Indobsement  of  Nahes  of  Witnesses — Object  or 
Requibement.— The  purpose  of  the  requirement  of  the  law  that  the 
names  of  the  witnesses  examined  by  the  grand  jury  shall  be  in- 
dorsed upon  the  indictment,  is  to  inform  both  the  people  and  the 
defendant  of  the  names  of  the  witnesses  upon  whose  testimony  tho 
indictment  is  based,  and  to  give  them  both  an  opportunity  to  se- 
cure their  attendance  at  the  trial.  (People  v.  Quinn,  542.) 

62.  Use  of  Subnaio:  of  Witness — Knowledge  of  Defendant — Harm- 

less Ibbbqulabitt. — An  irregularity  in  indorsing  the  mere  sur- 
name of  a  witness  upon  the  indictment,  without  giving  his  Chris- 
tian name,  is  harmless,  if  the  defendant,  inmiediately  after  the  find- 
ing of  the  indictment,  knew  the  particular  person  so  named  upon 
the  indictment.     (Id.) 

63.  Requested  Instructions  Included  in  Chabqb. — When  all  matters 
material  and  legally  sound  in  instructions  requested  by  the  de- 
fendant were  given  by  the  court  in  its  charge  to  the  jury,  it  is 
not  error  to  refuse  such  instructions.     (Id.) 

64.  TSIAI.   AFTBB    SiXTT   DaTS— DISMISSAL — ^WAIVES    BT   DEFENDANT. — 

No  duty  is  incumbent  on  the  court  to  order  the  dismissal  of  a  crim- 
inal charge  under  section  1382  of  the  Penal  Code,  on  the  groimd 
that  a  defendant  whose  trial  has  not  been  postponed  upon  his 
application  is  not  brought  to  trial  within  sixty  days  after  the  find- 
ing of  an  indictment,  or  the  filing  of  an  information,  unless  the 
defendant  demands  such  dismissal.  The  right  of  the  defendant 
to  demand  such  dismissal  may  be  waived  by  him,  and  is  waived, 
where  the  defendant  is  brought  to  trial  by  the  impaneling  and 
swearing  of  a  jury  to  try  the  case,  without  previous  objection 
that  the  sixty  day  limit  had  expired.     (People  v.  Hawkins,  372.) 

65.  IiCPANEUNQ  OF  JuBT  Pabt  OF  TwAL — Jbopabdt. — ^The  impaneling 
of  the  jury  is  a  part  of  the  trial,  and  the  defendant  is  on  trial, 
and  his  legal  jeopardy  attaches,  when  the  jury  has  been  impan- 
eled and  sworn  to  try  the  case;  and  he  cannot  then  object  for  the 
first  time  that  the  trial  is  too  late.     (Id.) 
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66.  Assault  with  Deadly  Weapon — ^Evidekge— Attekft  at  Violence 

— Question  fob  Jury. — ^Where  the  evidence  tends  to  indicate  an 
attempt  at  violence  by  the  defendant  in  the  use  of  a  deadly  weapon, 
the  question  is  properly  left  to  the  jury,  and  its  verdict  of  guilty 
of  an  assault  with  a  deadly  weapon  will  not  be  disturbed  upon 
appeal.     (Id.) 

67.  Resistance  or  ABBEST.-^Where  it  is  dear  that  the  defendant  knew 
that  an  officer,  called  in  for  the  purpose  of  arrest,  shortly  after 
the  assault,  intended  to  arrest  him,  although  the  officer  did  not  in 
words  inform  him  of  such  intention,  evidence  that  the  defendant, 
with  force  and  arms,  resisted  the  arrest  is  admissible  for  the  prose- 
cution.     (Id.) 

68.  Assault  with  Intent  to  Mubdeb — ^Habkless  Omission  in  Re- 
quested Instbuotion — ^Acquittal  of  Charge. — Where  a  defendant 
charged  with  an  assault  with  intent  to  murder  was  convicted  of  an 
assault  with  a  deadly  weapon,  and  thereby  acquitted  of  the  charge 
of  an  intent  to  murder,  any  alleged  error  in  omitting  part  of  a  re- 
quested instruction  upon  that  charge  is  harmless,  and  cannot  have 
prejudiced  the  defendant.     (Id.) 

69.  Evidence — Depositions  Taken  at  Pbeliminaby  Examination — 
Filing  of  Original  Notes. — ^Upon  the  trial  of  a  defendant  under  a 
charge  of  felony,  in  the  superior  courts  the  deposition  of  a  witness 
taken  at  the  preliminary  examination  and  contained  in  the  transcript 
of  the  notes  of  the  official  reporter,  cannot  be  objected  to  as  evi- 
dence after  proof  of  the  death  of  the  witness,  upon  the  ground 
that  it  has  not  been  first  affirmatively  shown  that  the  stenographic 
reporter  had  filed  his  original  notes  with  the  county  clerk  as  re- 
quired by  subdivision  6  of  section  869  of  the  Penal  Code.  (People 
V.  Eslabe,  243.) 

70.  Absence  of  Fiuno  of  Notes — Cube  of  Ibbbgulabity. — ^The  fact 

that  the  notes  were  not  filed  in  fact  when  the  deposition  was 
admitted  is  without  prejudice  to  the  defendant,  as  an  irregularity, 
where  it  appears  that  the  notes  were  actually  filed  with  the  county 
clerk  before  the  conclusion  of  the  trial.     (Id.) 

71.  Confessions — Proof  of  Voluntabiness. — ^The  confessions  of  the 
defendant  are  admissible,  if  proved  to  have  been  freely  and  vol- 
imtarily  given,  and  made  without  duress,  or  inducement,  or  prom- 
ise.    (Id.) 

See  Jury  and  Jurors. 

(bounties. 

1.  Action  by  County— Money  Paid  fob  Bbidge — Good  Faith — In- 
valid Contract. — ^An  action  cannot  be  maintained  by  a  coimty  to 
recover  back  money  paid  imder  a  contract  entered  into  in  good 
faith  and  in  accordance  with  the  advice  of  its  law  officer,  for  the 
construction  of  a  railroad  bridge  across  a  river  separating  it  from 
Itnother  county,  with  a  separate  overhead  roadway,  to  be  kept  in 
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order  by  the  railroad  company  for  free  public  highway  purposes, 
the  COBS tniet ion  of  wbidi  was  completed  and  enjoyed  by  the  pub- 
lic, notwithstanding  the  contract  may  be  invalid,  for  want  of  cona- 
plianoe  with  the  requirements  of  the  law.  (County  of  Sacra- 
mento V.  Southern  Pacific  Co.,  217.) 

2.  Equitable  Estoppel  of  Qouhtt — Benefit  undeb  Equitable  Con- 
TBACT  Legally  DiarEcnvE. — ^A  county,  state,  or  municipality  may 
be  equitably  estopped  by  its  acts,  in  the  same  manner  as  an 
individual,  when  acting  within  the  general  scope  of  its  powers. 
A  county  paying  money  for  a  bridge  to  be  used  for  highway 
purposes,  which  has  been  completed,  and  of  which  the  county 
enjoys  the  benefit,  is  estopped  to  maintain  an  action  to  recover 
the  money,  if  the  contract,  under  which  it  was  paid,  thoogh  le- 
gally defective,  was  not  immoral,  inequitable,  or  unjust.     (Id.) 

3.  CoNSTBUcnoN  OP  County  Govebxment  Act — Regoveby  of  Moicet 
Illegally  Paid— Equft able  Estoppel — Genebal  Powebs  of  Si-- 
PERVIS0B8. — Section  8  of  the  County  Government  Act,  providing  for 
the  recovery  of  money  paid  by  order  of  the  supervisors  "without 
authority  of  law,"  only  applies  to  payments  which  the  board  has 
no  general  power  to  make,  and  does  not  affect  the  principle  of 
equitable  estoppel  as  applied  to  payments  made  within  the  scope 
of  the  general  powers  of  the  board,  and  by  virtue  of  which  it  has 
acquired  a  benefit,  or  an  interest  of  which  it  retains  the  enjoy- 
ment.   (Id.) 

4.  Gbnebal  Poweb  ovkb  Bbidobs. — ^A  board  of  supervisors  has  gen- 
eral power  to  construct,  buy,  or  rent  a  bridge,  or  to  purchase 
an  exclusive  right  of  way  over  a  bridge,  and  may  be  equitably 
estopped  to  recover  back  money  paid  therefor,  which  has  secured  to 
it  a  benefit,  though  the  forms  of  law  were  not  complied  with  in 
making  the  contract  under  which  it  was  paid.     (Id.) 

DAMAGES.    See  Appeal,  1;  Justice's  Court,  3. 

DEBTOR  AND  CREDITOR.  See  Corporations,  12-23;  Insolvency. 

DEED.    See  Insurance,  l-3>  7;  Mortgage,  10,  11,  33-36. 

ELECTION. 

1.  Eligibility  of  Supebvi80b—"Elkotob"— Change  of  Residence — 
Registbation. — A  person  elected  8uper^*isor  in  a  district  to  which 
he  had  changed  his  residence  from  another  district  more  than 
one  year  prior  to  the  election,  and  who,  during  that  period  and 
at  the  time  of  the  election,  was  an  "elector"  of  that  district,  as 
defined  in  section  1  of  article  II  of  the  constitution,  was  eligible 
for  the  office  in  that  district,  under  section  15  of  the  County 
Government  Act  of  April  1,  1897,  notwithstanding  he  did  not 
change  his  registration  from  the  precinct  of  his  former  residence 
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ittitil  a  little  more  than  thirty  days  prior  to  the  election.  (Bergevin 
T.  Curtz,  80.) 

2.  Registration  not  a  Quaufication  of  an  Elector. — ^Registration 

is  not  a  "qualification"  of  an  elector,  and  cannot  add  to  the  quali- 
fications fixed  by  the  constitution;  but  it  is  to  be  regarded  as  a 
reasonable  regulation  by  the  legislature  for  the  purpose  of  ascer- 
taining who  are  qualified  electors,  and  of  having  their  names  en- 
rolled upon  an  authentic  list,  in  order  to  prevent  illegal  voting. 
(Id.) 

3.  EuGiBiLiTT  NOT  INCLUSIVE  OF  REGISTRATION. — ^Au  elcctor  may  be 
eligible  to  the  office  for  which  he  was  elected,  though  his  name 
may  not  be  upon  the  great  register,  and  though  for  that  reason 
he  could  not  have  voted  at  the  election.  (Id.) 

4.  "Elector"  and  "Voter" — Distinction  as  to  Qualifications. — ^The 

constitutional  qualifications  of  an  elector  are  not  the  same  thing 
as  the  legal  qualifications  of  a  voter.  The  voter  is  the  elector  who 
votes;  and  an  elector  may  not  be  legally  qualified  to  vote.     (Id.) 

6.  Construction  of  Code — ^^'Quaufied  Elector" — "Registration." — 
Section  1083  of  the  Political  Code,  assuming  to  define  who  "shall 
be  a  qualified  elector,"  which  adds  to  the  constitutional  qualifica- 
tions that  of  enrollment  upon  the  great  register  of  the  county  fif- 
teen days  prior  to  the  election,  must  be  construed  to  use  the  words 
''qualified  elector"  in  the  sense  of  an  elector  who  has  the  right  to 
vote.     (Id.) 

6.  Vaudity  of  Ballots — Excess  of  Names  Voted  for — Identiftino 
Mark. — Ballots  cast  for  an  ezeessive  number  of  names  for  one 
office  have  only  the  effect,  under  section  1211  of  the  Political  Code, 
to  prevent  the  ballots  from  being  counted  for  that  office;  and  such 
excessive  number  of  votes  for  one  office  does  not  constitute  an 
identifying  mark  within  the  meaning  of  section  1216  of  the  same 
code,  and  does  not  destroy  the  validity  of  the  ballot,  or  affect  it 
in  so  far  as  properly  cast  for  candidates  for  other  offices.  (Day  v. 
Dunning,  66.) 

7.  Construction  of  Code — ^Exceptions  as  to  Identifting  Marks. — 
The  fact  that  the  vote  for  an  excessive  number  of  names  for 
one  office  might  be  used  as  an  identifying  mark  does  not  affect 
the  validity  of  the  ballot  in  respect  of  other  offices,  such  iden- 
tifying marks  being  relieved  from  the  operation  of  section  1215 
of  the  Political  Code  by  virtue  of  the  more  specific  provision  of 
section  1211  of  that  code,  which  is  a  limitation  upon  section 
1216.     (Id.) 

8.  Election  Contest— Abatement — ^Death  of  Contestant  after 
Judgment  against  Contestee— Appeal — Substitution  of  Admin- 
istrator.— ^Neither  the  contestant  of  an  election  nor  his  estate  can 
escape  liability  for  costs,  in  case  the  contest  is  unsuccessful;  and  the 
action  does  not  abate  by   the  death   of   the   contestant  after  a 
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judgment  annulling  tlie  election  of  the  contestee,  nor  can  the 
contestee  be  deprived  thereby  of  his  right  of  appeaL  Upon  death 
of  the  contestant  pending  the  appeal,  the  administrator  of  his 
estate  may  be  substituted  upon  motion  in  the  supreme  court,  and 
the  case  will  be  heard  upon  its  merits.  (Snibley  y.  Palmtag,  81.) 
See  Corporations,  9,  10. 

EMBEZZLEMENT.    See  Criminal  Law,  6-8. 

EQUITY. 

MoivEY  Had  and  Regeivee>— Equxtablb  Claim,  to  Deposit— Tbubt — 
JuBY  Tbial. — In  an  action  against  a  savings  bank  for  money  had 
and  received  to  plaintiff's  use,  and  to  determine  the  adverse  claim 
of  the  executors  of  a  deceased  person  to  the  money  claimed,  the 
adverse  claim  cannot  be  determined  by  a  court  of  law;  and  where 
the  bank  expressed  its  willingness  to  pay  the  money  as  the  court 
might  determine,  and  the  nature  of  the  issues  joined  between  the 
disputants  and  the  evidence  adduced  thereupon  showed  that  plain- 
tiff is  asserting  an  equitable  claim  to  a  "deposit  made  by 
the  decedent  for  her  benefit,  and  is  seeking  a  judgment  in  satia- 
f action  of  a  trust,  as  against  the  executors,  the  action  against  them 
is  in  equity,  and  the  plaintiff  is  not  entitled  to  a  jury  trial  of  the 
issues  joined  with  them.  (Cauhape  T.  Beeurity  Savings  Bank, 
197.) 
See  Trusts. 

ESTATES  OF  DECEASED  PEBSONS. 

1.  Letters  to  Public  ADiONiSTBATDB^-Boin) — CoNSTBUonoN  of  Codb. 
Under  section  1727  of  the  Code  of  Civil  Procedure,  the  official 
bond  of  the  public  administrator  is  ordinarily  in  lieu  of  the  bond 
required  of  administrators  generally,  and  he  is  not  required  to 
give  bond  in  double  the  value  of  the  personal  property,  and  of 
the  rents  and  profits  of  the  real  estate,  under  section  1388  of  the 
same  code,  which  has  no  application  when  letters  are  issued  to  him 
in  his  official  capacity  by  order  of  the  court.  (Healy  v.  Superior 
Court  of  Lassen  County,  659.) 

2.  JuBiSDicnoN  OF  CouBT— Additiowal  Bond. — ^The  court  is  not  re- 
quired to  take  any  additional  bond  upon  the  issuance  of  letters 
to  the  public  administrators,  but  it  has  jurisdiction  to  require 
an  additonal  bond  in  a  less  sum  than  is  provided  for  in  section 
1388  of  the  Code  of  Civil  Procedure,  by  virtue  of  esction  1402 
of  the  same  code,  if  his  official  bond  is  known  to  be  insufficient 
(Id.) 

3.  Notice  to  Cbeditobs — Poweb  of  Jxtdoe  to  Designate  Newspaper 
— Function  of  Administbatob. — In  an  order  for  the  publication 
of  notice  to  the  creditors  of  a  deceased  person,  the  superior  court 
has  no  power  to  designate    any    newspaper    published    hi    the 
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countj,  but  his  power  of  designation  of  a  newspaper  is  limited 
to  the  case  where  no  newspaper  is  published  in  the  county.  The 
publication  of  the  notice  in  some  newspaper  published  in  the 
county,  or  of  any  additional  notice  ordered  published  therein,  is 
a  function  to  be  performed  by  the  executor  or  administrator. 
(Brouse  ▼.  Law,  152.) 

4.  PowEB  TO  Adjudge  Question  or  Dux  Pubucation. — ^The  power  of 

the  court  to  examine  the  character  of  the  notice  that  has  been 
published,  and  to  adjudge  whether  or  not  due  publication  has 
been  made,  and  to  refuse  to  adjudge  due  publication  if  it  was 
not  sufficient,  does  not  involve  the  power  to  designate  in  the  original 
order  the  newspaper  in  which  the  notice  is  to  be  published.     (Id.) 

5.  Pbofbbtt  Less  than  Fifteen  Hundbed  Dollabs — ^Rights  or 
Widow — ^Revocation  or  Lettebs — ^Notice  to  Cbeditobs — ^Maxim. — 
A  widow,  who  is  administratrix  of  her  deceased  husband,  can- 
not have  her  letters  revoked  for  failing  to  give  notice  to  cred- 
itors for  more  than  two  months  after  her  appointment,  under 
section  1511  of  the  Code  of  Civil  Procedure,  where  both  her 
petition  for  letters  and  the  return  of  the  inventory,  and  appraise- 
ment show  that  the  entire  property  of  the  estate  is  of  less  value 
than  fifteen  hundred  dollars.  In  such  case  the  widow,  if  there 
are  no  children,  is  entitled  to  have  the  whole  estate  set  apart  to 
her  under  section  1469  of  the  same  code,  without  any  further  pro- 
ceedings in  the  administration;  and  no  notice  to  creditors  is  nec- 
essary.    (Estate  of  Atwood,  427.) 

6.  Petition  to  Revoke  Lettebs  bt  Pkbsonb  not  Intbbested.— The 
law  does  not  permit  persons  not  interested  to  invoke  the  ma- 
chinery of  the  courts;  and  a  sister  and  niece  of  the  decedent,  who 
can  have  no  interest  in  an  estate  which  the  widow  is  entitled  to 
have  set  apart  to  her,  cannot  authorize  a  person  not  interested  in 
any  manner  in  the  estate  to  file  a  petition  to  revoke  letters  of  ad- 
ministration granted  to  the  widow.     (Id.) 

7.  Accounts  or  Administbatobs — ^Amount  or  Exfenditubes  without 
VoucHEBS. — ^Under  section  1632  of  the  Code  of  Civil  Procedure,  the 
items  of  expenditure  by  an  administrator,  for  which  no  vouchers 
are  produced,  but  which  may  be  allowed  him  on  his  accounting,  are 
expressly  limited  to  items  each  of  which  does  not  exceed  twenty 
dollars,  and  not  aggregating  in  excess  of  five  hundred  dollars.  A 
larger  aggregate  cannot  be  allowed,  notwithstanding  proof  of  the 
items  in  excess  may  be  adduced  in  corroboration  of  the  adminis- 
trator's oath  as  to  their  correctness.     (Estate  of  Hedrick,  184.) 

8.  Semiannual  Retubns  or  Punuo  Adionistbatob^-Acoount  Stat- 
BD — Rights  or  Heirs. — ^The  semi-annual  statements  required  to  be 
returned  by  the  public  administrator,  imder  section  1736  of  the 
Code  of  Civil  Procedure,  are  not  intended  to  be  settled  as  state- 
ments of  account,    and    cannot    be    treated    as    accounts    stated 
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or  M  concluding  the  rights  of  the  hein,  who  may  oontest  any 
unlawful  items  contained  therein  upon  the  final  settlement  of 
the  accounts  of  the  public  administrator.     (Id.) 

9.  Stipulation  of  Heibs  as  to  Retubns — Gontkbt  or  Inics  Un- 
vouoHKD  FOB. — ^A  stipulation  of  the  heirs  that  each  of  the  returns 
show  that  during  the  time  embraced  therein  "the  administrator 
duly  paid  out,  as  expenses  in  this  estate/'  the  aggregate  amounts 
included  therein,  aggregating  a  sum  total,  in  all  of  the  returns,  and 
further  stipulating  that  the  items  embraced  in  the  amended  final 
account  were  correct,  excepting. an  aggregate  sum  stated,  which 
was  contested,  and  which  appears  at  the  hearing  to  be  made  up 
of  items  of  expense  in  the  respective  returns  for  which  no  vouchers 
were  given,  is  not  to  be  construed  as  admitting  conclusively  the 
correctness  of  such  contested  items,  but  as  only  admitting  that 
the  returns  showed  certain  total  expenses  for  given  periods.   (Id.) 

10.  Refusal  of  Extra  Compensation — Discretion  of  Court. — ^The  ac* 
tion  of  the  court  in  refusing  an  allowance  of  extra  compensation 
to  the  administrator  ^vill  not  be  disturbed  upon  appeal,  where 
the  evidence  discloses  no  abuse  of  discretion  by  the  court.     (Id.) 

11.  Settlement  of  Administrator's  Account — Interest. — ^An  admin- 

istrator cannot  be  charged  with  interest  on  money  in  his  hands, 
unless  it  is  shown  or  presumed  that  he  has  profited  thereby,  or 
has  been  guilty  of  such  willful  misfeasarce  as  to  justify  the  court 
in  requiring  compensation  therefor.     (Estate  of  Marre,  128.) 

12.  Pbndenot  of  AonoN  against  Estate — ^Nbguqenge. — If,  at  the 

time  of  the  settlement  of  the  first  account  of  the  administrator, 
an  action  was  pending  against  the  estate  of  the  decedent  as 
trustee  for  an  amount  in  excess  of  the  money  on  hand,  and  no 
willful  negligence  appears  in  the  prosecution  or  settlement  thereof 
until  after  the  filing  of  his  second  account,  he  cannot  be  charged 
with  interest  from  the  date  of  his  first  account,  but  only  from 
the  date  of  any  actual  dereliction  in  duty,  which  may  be  shown  to 
have  caused  loss  to  the  estate.     (Id.  ) 

13.  Appeal  by  Administrator — Bnx    of    Exceptions — ^Unsupported 

Statements — ^Dutt  of  Administrator. — Facts  stated  in  the  settled 
bill  of  exceptions  of  an  administrator  used  upon  his  appeal  from 
an  order  settling  his  account  must  be  accepted  as  true,  for  the  pur- 
poses of  the  appeal.  If  any  of  them  consisted  of  unsupported  state- 
ments of  counsel,  it  was  the  duty  of  the  administrator  to  have  that 
fact  made  to  appear  in  the  bill  of  exceptions.     (Id.) 

14.  Oral  Objections  to  Account — Waiat:r. — The  requirement  that  the 

objections  to  the  administrator's  account  shall  be  made  in  writ- 
ing is  waived  by  the  administrator,  where  the  hearing  was  had 
upon  oral  objections  made  in  his  presence,     and     in     the     pres- 
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enoe  of  the  court,  without  kdj  demand  that  they  be  reduced  to 
writing.    (Id.) 

15.  PBOpntTT  Set  Apavt  to  Use  or  Family — ^Discharge  or  Adminis- 
TBATOB — FoscciX)St7BE  OF  MoBTOAOB — Pabttes. — Where  it  appears 
that  the  whole  of  the  estate  of  a  deceased  person  has  been  set 
apart  to  the  use  of  the  family,  subject  to  encumbrances  upon  the 
peal  estate,  under  section  1469  of  the  Code  of  Civil  Procedure,  and 
the  administrator  has  been  discharged,  he  need  not  be  made  a 
party  defendant  to  the  forecloeure  of  a  mortgage  on  the  real  es- 
tate set  apart  to  the  family  aa  a  homestead.  (Browne  y.  Sweet, 
332.) 

16.  MOBTOAOE    UPON    HOHESTtAD — ^PBESENTATION    OF    CLAIM — ^PBORATE 

HoMEBTEAD. — ^It  scems  that  a  mortgage  upon  a  homestead,  though 
declared  by  the  decedent  in  his  lifetime,  should  not  be  deemed  lost 
for  want  of  presentation  of  the  daim,  where  the  entire  estate  was 
set  apart  to  the  use  of  the  family,  subject  to  such  mortgage,  and 
no  further  proceedings  were  permissible,  and  no  opportunity  was 
allowed  for  the  presentation  of  claims;  but  where  the  mortgage 
is  merely  upon  a  probate  homestead  set  apart  for  the  use  of  the 
family,  no  presentation  of  the  mortgage  claim  is  required.     (Id.) 

17.  Pbbbumftion  against  Plkadeb— Absence  of  Avebmbnt — ^Dbolabed 
Homestead  not  Pbbsumed. — ^The  presumption  against  the  pleader 
does  not  warrant  the  presumption  of  facts  not  averred;  and  an 
averment  in  the  action  to  foreclose  the  mortgage,  that  the  court 
set  apart  the  mortgaged  property  as  a  homestead,  is  to  be  under- 
stood as  averring  a  probate  homestead,  and  not  a  homestead  de- 
clared by  the  decedent,  which  is  not  averred.     ( Id. ) 

18.  Obdeb  Setting  Afabt  Homestead  Adsolutelt — Sefabatx  Pbof- 
ebtt  of  Husband— Title  of  Widow. — ^An  order  setting  apart  to 
the  widow,  in  general  and  absolute  terms,  the  whole  of  a  farm 
as  a  homestead,  which  was  in  fact  the  separate  property  of  the  de- 
ceased husband,  without  limiting  the  homestead  to  a  life  estate, 
is  erroneous,  but  not  void;  and,  if  the  time  for  appeal  from  the 
order  has  expired  without  appeal,  the  title  to  the  homestead  un- 
der the  order  is  vested  in  the  widow  in  fee.  (Estate  of  Huelsman, 
275.) 

19.  Specific  Devise — Poweb  of  Coubt. — The  fact  that  the  property 
set  apart  to  tlie  widow  as  a  homestead  was  specifically  devised, 
one-half  to  the  widow,  and  the  other  half  to  two  children,  cannot 
affect  the  power  of  the  court  to  set  it  apart  as  a  probate  home- 
stead, which  is  paramount  to  the  power  of  the  testator  to  devise  his 
estate.     (Id.) 

20.  Encumbbance  upon  Pbobate  Homestead — Dischabqb  bt  Ezxcu- 
tobs — ^PowFJt  of  Coubt. — The  court  has  no  power  to  order  the 
executors  to  discharge  the  encubrance  of  a  mortgage  upon  the 
probate  homestead,  the  title  to  which  is  vested  in  fee  in  the  widow, 
where   no    claim   for   the   debt    has    been    presented   against    the 
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estate,  and  the  reoourse  of  the  mortgagor  ia  limited  solely  to 
the  mortgaged  property  bo  set  apart  in  fee.    (Id.) 

21.  CoNBTBUcnoN  or  Code— Encumbrances  upon  Deczabxd  Hoiob- 
STEADS. — Section  1475  of  the  Code  of  Civil  Procedure,  making  pro- 
vision for  the  extinguishment  of  liens  and  encumbrances  upon 
homesteads,  is  limited  exclusively  to  homesteads  declared  during 
the  lifetime  of  the  spouses,  and  can  have  no  application  to  pro- 
bate homesteads,  in  respect  to  which  there  is  no  corresponding 
provisions  in  tne  code.    (Id.) 

22.  Exemption  or  SFEOinc  Devises — ^TnxB  or  Widow  undeb  Homb- 
BTEAD  Obdeb. — ^Tho  title  of  the  widow  being  under  the  homestead 
order  in  fee,  and  not  under  the  devise,  she  cannot  take  advantage 
of  the  provisions  of  section  1544  and  1563  of  the  Code  of  Civil 
Procedure,  exempting  specific  devises  from  the  payment  of  the 
debts  of  the  estate.     (Id.) 

23.  Allowed  Claim  upon  Note — ^Inetisctivs  Mobtgaob  not  Descbibbd. 

An  allowed  claim  upon  a  note  against  the  estate  of  a  deceased 
person,  which  makes  no  description  or  mention  of  a  mortgage 
given  by  the  decedent  to  secure  it,  is  a  valid  claim  against  the 
estate,  where  it  appears  that  the  mortgage  was  ineffective,  upon 
the  groimd  that  the  decedent  had  no  interest  in  the  mortgaged 
property,  either  at  the  time  of  the  mortgage  or  at  any  time  subse- 
quent tiiereto.     (Otto  v.  Long,  471.) 

24.  Absence  or  Lien — Constbuction  of  Code — Pebsonal  Liabilitt 
roB  Debt. — ^A  mortgage  of  property  in  which  the  mortgagor  neither 
has  nor  acquires  any  interest  creates  no  lien,  and  cannot  prop- 
erly be  foreclosed;  and,  in  such  case,  it  does  not  violate  the  pol- 
icy established  by  section  720  of  the  Code  of  Civil  Procedure  to 
allow  a  personal  action  upon  the  note.  The  rule  that  the  mort- 
gagee is  personally  liable  for  the  entire  debt  should  the  same 
where  no  lien  is  created  as  where  the  lien  has  been  lost  without 
the  fault  of  the  mortgagee.     (Id.) 

25.  New  Mobtgage  bt  Devisees — Considebation — ^Release  of  Claim 
against  Solvent  Estate — Extension  of  Time.— The  release  and 
acknowledgment  of  satisfaction  and  discharge  of  the  claim  upon 
the  note  against  the  solvent  estate  of  the  decedent,  and  the  exten- 
sion of  time  to  the  devisees  as  the  sole  parties  in  interest  in 
which  to  pay  the  debt,  is  a  sufficient  consideration  for  the  execu- 
tion of  a  new  and  valid  mortgage  by  the  devisees  upon  the  prop- 
erty in  fact  owned  by  them,  which  was  described  in  the  first  in- 
effective mortgage  executed  by  the  decedent.     (Id.) 

26.  Immatebial  Mistakes  as  to  Soubce  of  Title. — The  mutual  mistake 
of  the  mortgagors  and  mortgagee  in  supposing  that  the  mort- 
gaged property  belonged  to  the  estate  of  the  decedent,  that  the 
original  mortgage  executed  by  the  decedent  was  valid,  and  that 
the  devisees  acquired  title  from  his  estate,  whereas  in  fact  they 
owned  it  by  an  independent  title,   is   immaterial,  so  far  as  re- 
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ipects  the  oonsideration  for  the  mortgage  executed  by  them,  and 
the  validity  and  effectivenesa  of  their  mortgage.     (Id.) 

27.  Mistake  as  to  Remission  or  Pabt  or  Debt — Miscaloulatioiv — 
Neglioent  Ionobangb. — ^A  mutual  mistake  of  the  claimant  of  the 
note  against  the  estate  and  the  devisees  as  to  the  amount  due, 
based  upon  a  miscalculation  by  the  claimant,  each  supposing  that 
the  devisees  in  executing  the  new  mortgage  were  receiviDg  the  bene- 
fit of  a  reduction  of  four  hundred  dollars,  the  debt  being  in  fact 
less  than  the  face  of  the  mortgage,  cannot  affect  the  validity  of 
the  mortgage  for  the  sum  actually  due.  The  allowed  claim  hav- 
ing included  a  copy  of  the  note  with  the  credits  thereon,  the  mort- 
gagors were  as  chargeable  as  the  mortgagee  with  information  as  to 
the  amount  of  the  debt;  and  their  failure  to  compute  the  interest 
and  their  ignorance  of  the  truth  was  the  result  of  their  0¥m  gross 
negligence.     (Id.) 

28.  Removal  of  Adminibtbatob — Invaud  Judqmeut  upon  Claim. — 
After  the  removal  of  an  administrator  from  his  trust,  he  ceases  to 
have  any  connection  with  the  estate,  and  no  judgment  rendered 
against  him  while  removed  can  bind  the  estate,  or  have  any  va- 
lidity as  evidencing  the  existence  of  a  claim  against  the  estate. 
(More  V.  More,  460.) 

20.  Appeal  fbom  Ordeb  of  Removal — Suspeivsion  of  AoMiinsTBATOB — 
Judgment  Pending  Appeal — Vacating  Obdeb. — ^An  appeal  from 
an  order  removing  an  administrator  does  not  revive  or  restore  his 
powers,  but  he  remains  suspended  from  office  pending  the  ap- 
peal, and  has  ceased  from  the  date  of  the  removal  to  be  prac- 
tically and  in  effect  the  administrator  of  the  estate,  until  such 
time  as  the  order  may  be  reversed.  No  judgment  can  properly 
be  rendered  against  him  pending  such  appeal;  and  an  order  va- 
cating a  judgment  upon  a  claim  so  rendered  is  proper,  and  must 
be  affirmed.     (Id.) 

30.  AcnoN  UPON  Wbittbn  Pbomise  of  Decedent — Statute  of  Limita- 

tion.— ^An  action  upon  a  written  promise  of  a  decedent  to  pay 
money,  brought  more  than  four  years  and  nine  months  after  its 
maturity  and  one  year  and  eight  months  after  the  issuance  of 
letters  of  administration,  is  barred  by  the  terms  of  sections  337  and 
363  of  the  Code  of  Civil  Procedure.     (Barclay  v.  Blackinton,  189.) 

31.  Statutobt  Suspension — Pbesentation  and  Rejection  of  Claim — 
Right  or  Action. — ^In  such  case,  there  is  no  statutory  suspension 
of  the  right  of  action  beyond  the  period  of  ten  days  after  presen- 
tation of  the  claim,  after  which  action  may  be  brought  as  upon 
a  rejected  claim  and  the  limitation  of  one  year  after  the  is- 
suance of  letters  of  administration,  operating  to  extend  the  gen- 
eral statute  of  limitations,  cannot  be  further  extended  by  the 
neglect  of  the  administrator  to  indorse  a  formal  rejection  of  the 
claim  thereupon.     (Id.) 

32.  Special  Statutobt  Limitation  of  Thbeb  Months— EmcT  upon 
Oenebal  Statute. — ^The  special  statutory    limitation    of    three 
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months  after  the  rejection  oi  a  claim  in  which  to  bring  action  there- 
upon, is  independent  of  and  collattfal  to  the  general  statute  of 
limitations.  It  may  shorten,  but  cannot  lengthen,  the  <qMration 
of  the  general  statute.  After  a  claim  is  barred  by  the  general 
statute  of  limitations,  it  can  never  be  allowed  or  made  a  valid  elaim 
against  the  estate  by  any  act  or  neglect  of  the  administrator.     (Id. ) 

33.  Claim  fob  Guabaktbed  Valub  of  Stock— Pabuculabb  or  Claim. 
Under  a  contract  by  which  one  thousand  shares  of  mining  stock 
were  delivered  by  the  decedent  in  part  payment  for  land  pur- 
chased, at  fifty  cents  per  share,  guaranteed  to  be  worth  that  in 
cash  in  two  years,  he  agreeing  to  take  the  stock  from  the  vendor 
of  the  land  at  that  figure  if  at  the  end  of  two  years  the  Yendor 
should  hold  the  stock  and  so  request,  a  claim  presented  against  his 
estate  a  few  days  after  the  expiration  of  the  two  years,  by  the 
vendor  of  the  land  for  five  hundred  dollars,  with  a  copy  of  the 
contract  attached,  and  an  offer  to  surrender  the  shares  of  stock 
to  the  administrator  in  the  same  condition  in  which  they  were 
received,  sufficiently  states  the  particulars  of  the  claim.  (MaurcT 
V.  King,  114.) 

34.  Demand  undeb  Cowtbaot— Matubitt  of  Claim — ^Pbxsentation — 
Limitation  of  Actions. — Conceding  that  the  claim  under  the  con- 
tract for  the  five  hundred  dollars  was  not  due  until  demand  made 
thereunder,  it  became  due  upon  proper  presentation  of  the  claim 
to  the  administrator,  which  is  in  its  nature  a  demand  upon  the 
estate;  and,  upon  rejection  of  the  claim,  an  action  may  be  main- 
tained thereupon  within  three  months  thereafter.  The  provision 
for  an  action  within  two  months  after  the  maturity  of  a  claim  not 
yet  due  is  intended  to  extend  and  not  to  limit  the  three  months' 
peHod.    (Id.) 

35.  Delay  in  Pbesbntino  Claim — Constbuotion  of  Contbaoi>— Extek- 

8I0N  of  Cbbdit->Rea0onabijb  Time  fob  OrnoN.^The  stipulated 
period  of  two  years  allowed  under  the  contract  was  an  exten- 
sion o*  credit  to  the  decedent,  who  could  not,  during  that  period, 
be  compelled  to  pay  the  five  hundred  dollars  in  lieu  of  the  stock; 
and  the  vendor  of  the  land  was  allowed  a  reasonable  time  at  the 
expiration  of  that  period  to  exercise  his  option  to  demand  the 
money  for  the  stock.  A  delay  of  four  days  after  expiration  of 
the  two  years  in  presenting  the  money  demand  to  the  administra- 
tor of  the  decedent  was  not  unreasonable.     (Id.) 

36.  Solvent  Estate — ^Interest  on  Claim. — ^An  allowed  claim  against 
a  solvent  estate  of  a  deceased  person,  which  is  based  upon  a  con- 
tract bearing  a  greater  rate  of  interest  than  the  legal  rate,  con- 
tinues to  bear  the  contract  rate  of  interest  until  its  payment.  Sec- 
tion 1494  of  the  Code  of  Civil  Procedure,  limiting  the  rate  of  in- 
terest to  that  allowed  on  judgments,  applies  only  to  claims  against 
insolvent  estates.     (Richardson  v.  Diss,  68.) 
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37.  CoNsmucTiON  of  Code— Hkaoitote  to  Sbction.— The  headnote  of 
BOctioB  1494  of  the  Code  of  CiTil  Procedure,  to  the  effect  that 
"claims  to  be  sworn  to,  and,  when  allowed,  to  bear  same  interest 
as  judgment,"  cannot  ba  treated  as  an  enactment  of  law  stand- 
ing by  itself,  but  should  be  oonstrued  in  its  contextual  relation  to 
the  whole  section  of  which  it  is  a  part.     (Id.  ) 

38.  Claims — ^Action  upon  Rejected  Claim — Vabianob — lUo  action  can 
be  maintained  upon  a  claim  against  tne  estate  of  a  deceased  per- 
son which  has  not  first  been  presented  for  allowuice,  and  no 
recovery  can  be  had  in  an  action  upon  a  rejected  claim,  upon  any 
cause  of  action  not  included  in  the  claim.  In  an  action  upon  a 
claim  for  specified  tervioes  and  specific  compensation  therefor,  a 
recovery  at  the  rate  of  thirty  dollars  per  month  for  two  years  is 
a  variance  whi<^  has  no  foundation  in  the  claim  presented,  and 
cannot  be  supported*     (Barthe  v.  Rogers,  62.) 

30.  BuBDEN  or  Pboof — ^Failubb  of  Evidence — Nonsuit  not  Re- 
quired.— The  biurden  of  proof  is  upon  the  plaintiff  in  an  action 
upon  a  rejected  claim  to  establish  that  claim.  If  the  evidence 
of  the  plaintiff  fails  to  establish  the  claim  sued  upon,  owing  to 
his  misfortune  in  not  being  competent  to  testify  in  his  own  be- 
half, the  obligation  of  the  administrator  is  not  hereby  varied; 
nor  is  the  administrator  bound  to  move  for  a  nonsuit,  but  he 
may  submit  the  case  upon  the  plaintiff's  testimony,  and  ask  for 
a  judgment  upon  the  merits.     (Id.) 

40.  Rejected  Claim  against  Estate— Part  of  Claim  Barbed  bt  Stat- 
ute.— ^Upon  the  trial  of  an  action  upon  a  rejected  claim  against  the 
estate  of  a  deceased  person,  for  services  rendered  at  his  request, 
the  evidence  must  be  confined  to  proof  of  services  rendered  within 
two  years  prior  to  the  death  of  the  decedent  Neither  the  execu- 
tor nor  the  judge  had  any  right  to  allow  any  part  of  the  claim 
which  was  barred  by  the  statute  of  limitations.  (Etchas  ▼. 
Orena,  588.) 

41.  Broken  Promibb  to  Pbotide  bt  Will  not  Presented  ab  ▲  Claim, 
a  broken  promise  to  provide  by  will  a  compensation  for  services 
rendered  to  the  decedent  must  be  presented  as  a  claim  against 
the  estate,  in  order  to  be  relied  upon  as  a  continuing  contract  for 
services  up  to  the  time  of  his  death,  and,  if  not  so  presented, 
it  cannot  be  relied  upon  to  save  the  bar  of  the  statute  as  to  part 
of  a  rejected  claim  for  services  presented  against  the  estate.  No 
other  cause  of  action  can  be  properly  alleged  or  proved  than 
that  stated  in  the  claim  presented  and  passed  upon  by  the  execu- 
tor.   (Id.) 

42.  Reversal  of  Dbcbkb  of  Butbibuiion— Rsoovsbt  bt  Exeouiobs 
fbom  DiSTBiBUTEa — ^Patmbzit  of  Pebsonal  Debts. — ^Upon  the  re- 
versal of  a  decree  of  distribution,  the  assets  of  the  estate  paid  to 
the  distributee  under  the  decree  may  be  recovered  back  by  the 
executors.     It  is  no  defense  to  such  recovery  that  a  portion  ofi 
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the  asBeti  dutributed  were  applied  by  the  dietributeo  in  pajBient 
of  personal  debts,  and  the  payees  are  not  required  to  make  resti* 
tution.     (Aehton  y.  Heydenfeldt,  442.) 

43.  PbOMFT  COMPLIANaE  WITH  DXOBEB  BT  EXEOUTOBS — ^PSBSUlCPnOK — 

Title  of  Distbibuteb  Ain>  Payees. — ^The  executors  did  not  act  at 
their  peril  in  promptly  complying  with  the  decree  of  distrilm- 
tion  before  the  expiration  of  the  time  for  appeal;  but  they  and 
all  parties  interested  were  entitled  to  presume  that  the  judg- 
ment of  distribution  was  right  and  would  be  affirmed.  The  dis- 
tributee had  a  perfect  title  to  the  money  distributed,  and  might 
transfer  title  thereto  by  payment  to  personal  creditors  at  any 
time  prior  to  an  actual  reversal  of  the  judgment,  which  alone 
could  destroy  or  impair  the  distributee's  right.     (Id.) 

44.  Payment  to  Cbeditobs — ^Tbansfeb  of  Bank  Cbedits. — ^A  payment 

to  creditors  of  the  distributee  is  effected  by  a  transfer  of  bank 
credits  in  a  savings  bank,  and  the  opening  of  a  new  account  by 
the  bank  and  the  issuance  of  a  bank-book  in  the  name  of  each 
creditor  so  paid.     (Id.) 

45.  Pebsonal  Debts  to  Exeoutobs — Settlement  and  Payment— Bs- 

LEABE  of  Mobtgage. — ^A  transfer  of  bank  accounts  in  the  amount 
of  personal  debts  of  the  distributee  to  each  of  the  executors,  ac- 
companied by  a  release  of  a  mortgage  securing  the  samet,  shows 
a  settlement  and  payment  of  such  debts  by  the  distributee;  and 
the  amount  thereof  cannot  be  deducted  from  a  recovery  by  the 
executors  against  the  distributee,  after  reversal  of  the  decree  of 
distribution.     ( Id. ) 

40.  Sale  of  Real  Estate — Suffioienct  of  Petition — Review  upon 
Appeal. — ^A  petition  for  the  sale  of  real  estate  which  shows  a  sub- 
stantial compliance  in  all  respects  with  the  requirements  pre- 
scribed by  section  1537  of  the  Code  of  Civil  Procedure,  is  suffi- 
cient to  sustain  an  order  of  sale  upon  appeal  therefrom;  and  the 
petition  cannot  be  assailed  upon  appeal  for  any  mere  uncertainty 
or  inaptness  of  expression  which  was  not  objected  to  by  special 
demurrer  or  otherwise  in  the  court  below.  (Estate  of  Heyden* 
feldt,  456.) 

47.  Sale  of  Unpboductive  Pbopebty — ^Will — ^Application  of  Pbogbeds 
TO  Debts — Finding  as  to  Pboceeos — Estoppel. — ^Upon  petition  of 
the  executors  to  sell  unproductive  property,  the  proceeds  of  the 
sale  of  which  are  directed  by  the  will  to  be  applied  in  payment 
of  debts,  a  finding  that  the  executors  have  no  proceeds  of  the 
sales  of  such  property  in  their  hands  is  not  barred  by  the  estoppel 
of  a  former  finding,  made  upon  a  previous  petition  of  a  daughter 
of  the  decedent  to  direct  the  executors  to  pay  a  mortgage  debt 
upon  property  willed  to  her,  to  the  effect  that  the  amount  then 
realised  from  the  sales  of  unproductive  property,  inclusive  of  such 
property  then  unsold,  would  largely  exceed  the  mortgage  debt, 
there  can  be  no  element  of  estoppel  in  the  former  finding 
where  it  appears  that  much  of  the  property  had  since  been 
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lor  other  purposes,  that  th«  former  finding  waa  not  necessary 
to  the  judgment  in  that  prooeediiig,  and  that  the  executors  were 
then  on  the  same  side  with  tha  appellant  who  urges  the  estoppel; 
and  either  of  these  facts  is  suiBeient  to  preduda  the  estoppel.    (Id. ) 

48.  Gbrkbai.  Obheb  of  Salb— AmiOATioii  or  Pbocbbimi — ^Pbbsuicftion. 
Where  the  order  of  sale  appealed  from  included  both  unproduc- 
tive and  other  property,  and  the  sale  of  the  entire  property  was 
ordered  for  the  payment  of  debts,  and  of  large  expenses  of  ad- 
ministration, taxes,  etc.,  it  is  to  De  presumed  that  the  court  will 
properly  distribute  the  proceeds  of  sale,  in  view  of  all  the  facts  in 
the  case,  and  the  rights  of  the  parties  interested.     (Id.) 

49.  Sale  of  Rkal  Estate — Competiti\'e  Bids  upok  Heabikg  of  Rictubn 
— ^DiscBETiON  of  Coubt. — ^At  the  hearing  of  a  return  of  sale  of 
real  estate  of  a  deceased  person,  under  section  1652  of  the  Code 
of  Civil  Procedure,  the  court  is  not  bound  either  to  accept  the 
offer  of  a  first  bidder  at  an  increase  of  ten  per  cent  upon  the 
price  bid  at  the  sale,  or  to  order  a  new  sale;  but  the  court  has 
discretion  to  receive  at  such  hearing  as  many  competitive  bids  as 
may  be  offered,  and,  upon  a  consideration  of  all  the  bids,  may 
then  determine  whether  to  accept  the  highest  bid  or  to  order  a 
new  sale.     (Estate  of  Griffith,  543.) 

50.  Postponement  of  Hearing  afteb  Advance  Bid — Jubisdiction. — 
After  the  making  of  an  advance  bid,  the  court  has  jurisdiction 
to  postpone  a  further  hearing  upon  the  matter  until  another  day, 
and  has  the  same  jurisdiction  to  receive  additional  bids  at  the  post- 
poned hearing  which  it  had  at  the  original  hearing.     (Id.) 

61.  CONFIBMATION  OF  SaLE  TO  PUBCHASSB  AT  INOBEASED  BiD. — Where, 

at  the  hearing  of  the  return  of  sale,  an  advance  bid  of  ten  per 
cent  was  made,  and,  at  a  postponed  hearing,  the  purchaser  offered 
a  still  higher  bid,  and  the  advance  bidder  then  declined  to  make 
any  further  bid,  a  confirmation  of  the  sale  to  the  purchaser  at  the 
highest  bid  is  within  the  discretion  of  the  court.     (Id.) 

62.  Action  upon  Note  by  Exeoutob — Countebclaih — Shabe  of  Dece- 

dent's Indebtedness  to  Cobpobation. — In  an  action  upon  a  note 
of  the  defendant  to  the  decedent  brought  by  the  administrator, 
the  defendant  cannot  offset,  by  way  of  counterclaim,  his  alleged 
share  in  an  indebtedness  of  the  decedent  to  a  corporation  formed 
by  them  as  partners,  for  which  alleged  indebtedness  no  claim 
waa  presented  against  the  estate.     (Reed  v.  Johnson,  538.) 

53.  Pleading  of  CouNTEBCuaic — Bubden  of  Pboof — Appeal  fbom 
Judgment — ^Failube  to  Find  upon  Issue — Pbesumption. — The  al- 
leged matter  of  counterclaim  was  deemed  controverted  b^r  the 
plaintiff,  and  the  burden  of  proof  was  upon  the  defendant 
to  establish  it;   and  upon  an  appeal  from  the  judgment,  where 


(32  Estates  of  Deceased  Pbbsonb. 

ESTATES  OF  DECEASED  PERSONS  (Continued). 

the  evidence  cannot  be  reviewed,  it  must  be  presumed,  in  favor 
of  the  judgment  and  against  error  therein,  that  a  failure  to  find 
upon  the  issue  as  to  the  counterclaim  was  not  prejudicial  to  the 
appellant,  and  that  a  finding  thereon,  if  made,  would  be  adverse 
to  the  appellant.     (Id.) 

64.   PnOCBEDUfQ  TO  DBIVftMIlIK  HEBSHXP — ^HOSTIUB  PaBTIES — I]IU»CNI>- 

ENT  ACT0B8 — Cbosb-Examination  OF  WrTNESSEB. — In  a  proeeedin«r 
to  determine  heirship  under  section  1664  of  the  Code  of  Civil 
Procedure,  each  person  who  appears,  and  either  by  complaint 
or  answer  sets  up  a  distinct  claim  of  heirship,  or  right  to  dis- 
tribution of  the  estate,  peculiar  to  himself  is  an  actor,  and  has 
a  separate  and  independent  right  to  conduct  his  case  according 
to  his  own  judgment,  including  the  right  to  cross-examine  the  wit- 
nesses of  hostile  parties;  and  an  independent  actor  styled  a  de- 
fendant cannot  be  compelled  to  yield  his  judgment  as  to  cross- 
examination  of  a  witness  to  that  of  counsel  for  the  plaintiff.  (Es- 
tate of  Kasson,  406.) 

55.  Repetition  of  CBOss-ExAjcnrATiON — Identttt  or  Quebtionb— Die- 
CBEnov  OF  Coubt. — One  party  cannot  be  rightfully  precluded  from 
cross-examining  the  witness  of  a  hostile  party  as  to  a  certain  sub- 
ject matter,  upon  the  ground  that  a  different  hostile  party  had 
previously  examined  him  as  to  that  matter;  but,  where  there  are 
numerous  parties,  the  court  may,  in  its  discretion,  prevent  fre- 
quent and  apparently  useless  repetitions  of  the  same  identical 
questions  by  different  parties.     (Id.) 

56.  Cboss-Examinatiok  of  Matbbial  Witness — Imfbofbe  Restuotion. 
Where  a  hostile  witness  has  testified  to  material  matters  extending 
over  a  long  period  of  time,  upon  whose  testimony  the  court  has 
based  its  findings  against  the  appellant,  a  liberal  latitvde  should 
have  been  given  to  the  appellant  on  cross-examination  to  test  the 
intelligence,  accuracy  of  memory,  disposition  to  tell  the  truth,  bias, 
relation  to  the  parties,  interest,  and  motives  of  the  witness;  and 
a  refusal  to  allow  a  reasonable  cross-examination  of  snch  a  wit- 
ness is  ground  of  reversaL     (Id.) 

57.  Impbofeb  Impeachment  of  Witness — Keefino  House  of  Ili-Fame. 
A  witness  cannot  be  asked  on  cross-examination,  for  purposes  of 
impeachment,  whether  she  did  not  keep  a  house  of  prostitution 
in  a  place  where  she  had  lived.     (Id.) 

58.  Contest  of  Will— Abbitbation— Estoppel  of  PaopainBHTS.— ^The 

matter  of  the  contest  of  a  will  cannot  be  submitted  to  arbitra- 
tion, and  the  proponents  of  the  will  cannot  be  estopped  by  an 
award  thereunder  to  insist  upon  the  probate  of  the  will,  especially 
where  the  principal  beneficiary  under  the  will  is  a  minor,  and 
the  arbitrator  is  to  make  his  award  without  evidence,  and  to 
determine  from  his  own  judgment  what  is  a  reasonable,  just,  and 
equitable  amount  to  be  set  over  to  the  contestants  by  the  bene- 
ficiaries under  the  will.     (Estate  of  CarpenUr,  582.) 
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69.  Pbobatb  or  Wnx— Pbocksdqio  m  REii—STiruLAiioN  ov  Hdbs.— 
The  matter  of  the  probate  of  a  will  is  a  proceeding  «n  rem,  bind- 
ing on  the  whole  world;  and  a  few  persona  claiming  to  be  heirs 
cannot  by  stipulation  determine  a  controversy  in  reference  to  that 
matter.     (Id.) 

60.  EviDKNCS — ^Issus  OF  Insanitt— DiscBXTiON.^The  admission  of  evi- 

dence upon  the  issue  of  insanity  is  largely  in  the  discretion  of 
the  court,  and  ia  not  ground  of  reversal  if  no  abuse  of  discretion 
appears.     (Id.) 

61.  Rbjection  or  EvnnNCB — ^Rblevangk  aitd  Materiautt  not  Shown. 
The  rejection  of  evidence  offered  by  the  contestants,  which  might 
have  been  material,  if  taken  in  connection  with  other  evidence, 
does  not  appear  to  be  grotmd  for  reversal,  where  the  evidence  is 
not  brought  up,  and  where  the  offer  was  not  accompanied  by 
any  statement  showing  its  relevancy,  or  the  purpose  for  which  it 
was  offered.     (Id.) 

62.  RxrusAi.  to  Submit  Isbus  or  Menage — Evidence  not  Shown — 
Ebbob  Presumed  Habmless. — ^It  is  error  to  refuse  to  submit  to 
the  jury  an  issue  as  ito  whether  the  will  was  procured  by  menace, 
even  if  there  was  no  evidence  on  that  issue  for  the  contestants; 
but,  in  the  absence  of  such  evidence,  it  would  be  the  duty  of  the 
jury  to  find  thereupon  for  the  proponents  of  the  will,  and  the 
error  must  be  presumed  harmless,  upon  the  appeal  of  the  contest- 
ants, where  the  record  does  not  show  that  sufficient  evidence  was 
introduced  to  sustain  a  finding  in  their  favor  if  made  upon  that 
issue.     (Id.) 

63.  Stipulation  that  Contestants  Intboduced  Evidence — ^Insuffi- 
cient Showing. — ^A  stipulation,  in  lieu  of  the  evidence  that  the 
''contestants  introduced  evidence  on  the  issue  of  menace,"  is  in- 
sufficient to  show  that  the  evidence  adduced  would  be  sufficient  to 
sustain  a  finding  in  favor  of  the  contestants.  Parties  relying  upon 
a  stipulation  which  takes  from  the  appellate  court  the  power  to 
determine  an  appeal  upon  the  real  facts  should  see  that  they  are 
sufficient.     (Id.) 

See  Aliens;  Appeal,  10-12;  Corporations,  23;  Election,  8;  Mort- 
gage, 1-3;  Wills. 

ESTOPPEL. 
1.  Insolvency — Replevin  bt  Assignee — Supplemental  Answer — 
Judgment  in  Anotheb  Action — Res  Adjudicata. — ^In  an  action  of 
replevin  brought  by  an  assignee  of  insolvent  debtors  to  recover 
property  sold  at  sheriff's  sale  by  preferred  creditors,  the  defend- 
ants may  be  allowed  to  set  up  by  supplemental  answer  that,  in 
another  action  commenced  in  another  county,  by  the  assignee  to 
recover  the  same  property  against  two  of  the  same  defendants, 
judgment  had  been  rendered  in  favor  of  the  defendants  and  against 
tSe  plaintiff.  Such  judgment  is  res  adjudioaia  and  operates  as  an 
estoppel  between  the  parties  thereto,  whether  erroneous  or  not. 
(Keech  v.  Beatty,  177.  ) 
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2.  Evidence — OPuaoN  of  Juocn— Iboal  Etfbot  of  Judgment. — The 
opinion  of  the  judge  rendering  the  judgment  relied  upon  as  an 
estoppel  IS  not  admissible  to  control  the  legal  effect  of  the  judg- 
ment where  the  record  shows  that  ^e  cause  of  action  and  the 
parties  are  the  same,  as  respeeta  the  plaintiff  and  two  of  the  de- 
fendants to  the  present  action.     (Id.) 

3.  Findings— Defeat  of  Rsoovkbt.— Where  the  court  finds  upon  sufli- 
cient  evidence  in  favor  of  the  defense  of  re$  judicata  as  to  two 
of  the  defendants,  and  that  the  onlj  other  defendant  did  not  have 
in  his  possession  any  of  the  property  described  in  the  complaint 
at  the  commencement  of  the  action,  and  that  plaintiff  is  net, 
and  never  has  been,  the  owner,  nor  entitled  to  the  possession  of 
the  property,  the  plaintiff  is  not  entitled  to  recover.     (Id.) 

4.  GONSIBTEKGT  OF  FINDINO8 — ^PXTBCHASB  AT  ShEBIFF'S  SaLE — INTENDED 

Pbefebence  bt  Insolvents — Estoppel  bt  Judgment — Ownership. 
Findings  that  one  of  the  defendants  purchased  the  property  de- 
scribed in  the  complaint  at  sheriff's  sale,  and  had  disposed  of 
a  large  part  of  it  before  the  commencement  of  the  action,  and 
that  he  and  another  defendant,  parties  to  the  suit  in  which  the 
other  judgment  was  rendered,  seized  the  property  upon  execution 
for  the  purpose  of  obtaining  a  preference,  having  reasonable  cause 
to  believe  the  debtors  insolvent,  are  not  inconsistent  with  the 
findings  that  the  judgment  is  an  estoppel  between  the  parties 
thereto,  and  that  the  plaintiff  is  not,  and  never  has  been,  the 
owner  of,  nor  entitled  to  the  possession  of,  the  property.     (Id.) 

5.  Sale— Dblivbbt  and  Change  of  Possession — ^Ebtoffsl  of  Attach- 
ing Cbeditob. — An  attaching  creditor  is  estopped  to  attack  the 
validity  of  a  sale  of  personal  property  made  by  the  debtor  on  the 
ground  that  it  was  void  as  to  creditors  for  want  of  an  immediate 
delivery  and  actual  and  continued  change  of  possession,  as  de- 
manded by  section  3440  of  the  Civil  Code,  where  it  appears  that 
the  sale  was  consented  to  and  recognized  as  valid  by  the  attaching 
creditor,  with  full  knowledge  of  the  facts  that  the  purchase  was 
made  for  a  valuable  consideration,  in  good  faith,  and  without  in- 
tent to  defraud  the  creditors  of  the  vendor,  and  that,  acting  there- 
upon, the  purchaser  was  induced  to  expend  a  large  sum  of  money, 
which  would  not  otherwise  have  been  expended.  (Sullivan  y.  John- 
son, 230.) 

6.  Claim  and  Delivebt — Shxbiff  Bound  by  Estoppel. — ^In  an  action 
of  claim  and  delivery  brought  by  the  purchaser  against  the  sheriff 
who  levied  the  attachment^  the  sheriff  stands  in  the  shoes  of  the 
attaching  creditor,  and  is  bound  by  the  estoppel  against  such  cred- 
itor, and  cannot  defend  the  action  by  justifying  under  the  writ  of 
attachment.  (Id.) 

See  Counties,  2,  3;  Estates  of  Deceased  Persons,  47,  68;  Land- 
lord and  Tenant,  3;  Mistake,  2;  Mortgage,  9. 
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BVIDENOB. 

1.  Assumpsit  fob  Wobk  and  Labor— Defense— Joiirr  Vkrtuub  to 

Pbosfbot  fob  Mutes — ^Vabiance. — In  an  action  to  recoTer  the  value 
of  work  and  labor  performed  for  the  defendant  as  bookkeeper, 
salesman,  and  clerk,  where  the  answer  pleaded  as  a  defense  that 
the  work  and  labor  was  done  under  an  agreement  made  prior 
thereto  between  plaintiff,  defendant,  and  a  third  person,  to  under- 
take a  joint  enterprise  to  prospect  for  mines,  under  which  de- 
fendant and  the  third  person  were  to  do  the  prospecting  and  to 
share  equally  with  the  plaintiff  in  mineral  discoveries,  in  con- 
sideration of  his  services,  in  the  absence  of  evidence  of  the  agree- 
ment alleged,  evidence  of  a  subsequent  agreement  made  after  eight 
months'  services  had  been  rendered  by  the  plaintiff,  as  to  future 
prospecting  for  mines,  is  properly  excluded,  as  not  being  within 
the  issues  presented  by  the  pleadings.    (Crusoe  v.  Clark,  341.) 

2.  Impeachment  of  Witness — Contbaoiotoby  Statements — ^Ibbbub- 
VANT  Mattebs. — ^A  witness  cannot  be  impeached  by  contradictory 
statements  as  to  matters  irrelevant  to  the  issues;  and  it  was  not 
error  to  refuse  to  permit  the  plaintiff  to  be  contradicted'  as  a  wit- 
ness by  proof  that  an  irrelevant  conversation  as  to  future  pros- 
pecting, which  the  plaintiff  had  denied,  was  in  fact  had  between 
the  plaintiff,  the  witness,  and  the  defendant.     (Id.) 

3.  Conclusion  of  Witness — ^UNdebstandino  of  Othebs — ^Expecta- 
tion OF  PLAiNTiFr. — Questions  asked,  calling,  not  for  facts,  but  for 
the  conclusion  of  the  defendant  as  a  witness,  as  to  what  the  plain- 
tiff and  a  third  person  understood,  in  reference  to  the  interest  of 
the  plaintiff  in  a  prospecting  venture,  and  as  to  whether  the  plain- 
tiff expected  wages  from  the  defendant,  were  properly  disallowed. 
(Id.) 

4.  DiSBUBSEMENTS  IN  PROSPECTING  VeNTUBB — PLEADING. — ^The  amOUnt 

of  disbursements  made  by  the  defendant  in  the  prospecting  ven- 
ture, in  reference  to  which  the  pleadings  were  silent,  and  upon 
which  there  was  no  issue,  is  immaterial  and  not  admissible  in  evi- 
dence.    (Id.  ) 

6.  Value  of  Plaintiff's  Sebvices — Qualifications  of  Witnesses. — 
Witnesses  residing  in  the  county  in  which  the  services  were  ren- 
dered by  plaintiff,  though  at  a  distance  from  the  place  where  they 
were  rendered,  who  were  in  court  and  heard  the  evidence  of  the 
plaintiff,  and  who  were  business  men  of  experience  and  had  em- 
ployed other  persons  for  like  services,  and  who  testified  that  they 
knew  the  value  of  such  work  in  the  county,  are  qualified  to  tes- 
tify to  the  value  of  the  plaintiff's  services.     (Id.) 

6.  Books  Kept  bt  Plaintift — ^Evh>ence  fob  Defendant. — ^The  books 
kept  by  the  plaintiff  are  admissible  in  evidence  for  the  defend- 
ant upon  the  issue  as  to  the  value  of  the  plaintiff's  services,  and  as 
tending  to  explain  the  nature  and  extent  of  his  work;  and  also 
to  prove  the  amount  of  monthly  sales,  oral  proof  of  which  by 
defendant  was  objected  to  by  plaintiff  on  the  ground  that  the 
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books  were  the  beet  eridenoe.  Defendant  m&j  also,  upon  tbe  ie- 
■ue  as  to  the  value  of  plaintiff's  services,  show  by  another  book- 
keeper who  has  examined  such  books  that  they  were  not  oompli- 
cated,  but  a  simple  set  of  books  to  keep,  and  could  be  kept  by 
any  person  of  ordinary  skill  in  bookkeeping.     (Id.) 

7.  Ebbob  without  Prejudice — ^Inbufrcixnt  Beoobd.— The  error  in 

rejecting  the  books  and  the  evidence  relating  thereto  must  be 
deemed  without  prejudice,  where  the  record  does  not  show  any- 
thing about  their  contents  or  materiality,  o  rdisclose  anything 
to  enable  the  appellate  court  to  determine  whether  the  error  of 
the  superior  eoiurt  was  or  was  not  prejudicial.     (Id.) 

8.  iNBTBUCnON  AS  TO  BASIB  OF  VaLUS  OF  SBBVIGB»— PLAGB  OF  ElCFLOT- 

ment — Compabison  of  Wages  at  Otheb  Plages. — It  is  not  ground 
for  reversal  to  refuse  a  requested  instruction  limiting  the  ooii« 
sideration  of  the  jury  to  evidence  of  the.  rate  of  wages  gener- 
ally paid  at  the  particular  place  of  employment  in  the  county, 
and  telling  them  that  the  value  of  services  cannot  be  based  in 
any  degree  upon  wages  for  like  services  elsewhere  in  the  county, 
without  first  showing  that  the  rate  was  the  same.  A  compariaom 
may  be  made  even  if  the  wages  elsewhere  in  the  county  were  not 
the  same,  which  would  in  some  degree  tend  to  show  the  value  of 
the  services  at  the  place  where  performed.     (Id.) 

9.  Action  to  Detebmine  Claim  to  Monet — ^Bank  Deposit  bt  De- 
ceased Pebson — ^Heabbat. — ^In  an  action  to  determine  a  claim  of 
the  plaintiff  to  money  deposited  in  bank  by  a  deceased  person, 

the  dividends  upon  which  were  made  payable  to  the  order  of  plain- 
tiff, after  evidence  given  of  a  conversation  with  the  deceased  per- 
son about  the  plaintiff,  further  evidence  as  to  the  prior  acts  and 
declarations  of  the  father  of  the  deceased  person  during  hia  last 
illness  is  not  admissible  as  being  explanatory  of  how  the  conver- 
sation arose,  and  such  further  evidence  is  properly  stricken  out  as 
hearsay.     (Cauhape  v.  Security  Sav.  Bank(  197.) 

See  Contract,  1-3;  Criminal  Law,  2,  5,  7,  11-14,  16,  20,  28,  dl-SS, 
35-38,  40,  45-47,  49,  62,  53,  56-60,  66,  67,  69;  Estates  of  De- 
ceased Persons,  64-57,  60-63;  Estoppel,  2;  Findings;  Landlord 
and  Tenant,  2;  Mortgage,  32;  Negligence,  1,  9,  10,  13;  Part- 
nership, 7;  Practice,  3,  4;  Statute  of  Frauds,  2;  Trusts,  6,  7. 


EXECUTION. 

1.  Vacating  Sale  Undsb  FoBBCLOsxTBr— Sepailate  Offeb  or  Pabgoel — 
Sale  en  Masse. — ^A  sale  under  the  foreclosure  of  a  mortgage  by  a 
commissioner  appointed  by  the  courts  without  direction  as  to  the 
manner  of  sale,  cannot  be  vacated  on  the  ground  of  the  sale  of 
separate  parcels  en  mane,  where  it  appears  that  the  commissioner 
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had  complied  viJbh  the  oafocei  of  the  mcortga^or  to  offer  them 
each  for  eale  separately,  «nd  had  received  no  aeparaie  bids,  and 
thereupon  sold  the  same  «ti  ma$ae  for  a  sum  avAetent  to  oatisf j 
the  judgment.     (Connick  v.  Hill,  162.) 

2.  InBUJTjucjjENT  Showibo.— ^  affidavit  to  set  aside  a  eommisMner's 
sale  under  foreclosure  for  selling  certain  parcels  e»  masse  which 
had  been  sepaarately  offered  for  sale  without  a  hid,  aaid  lor  Tefusing 
to  reoffer  in  paroels^  or  to  postpone  the  sale,  whidi  does  net  show 
that  the  parcels  in  question  were  "known  lota  or  paroeis,"  ia  in- 
sufficient.    (Id.) 

3.  Refusal  to  Sell  in  "Combinations  of  Pabgkls"^Statembnt  of 
Gii0UNi>— CoKFUCTiNO  Etidencb. — ^When  no  such  ground  for  set- 
ting aside  the  sale  as  a  refusal  of  ttie  ecHenmissioner  to  sell  in 
"combinations  of  parcels"  was  stated  in  the  notice  of  motion,  or 
in  the  opening  affidavit,  and  the  cewt  found  upon  oonflicting  evi- 
dence that  no  request  for  such  sale  was  made,  it  must  be  pre- 
sumed that  the  finding  is  correct,  and  such  ground,  even  if  other- 
wise tenable,  must  fail.     (Id.) 

4.  Inaubquact  oif  FJUcm^FmoaQ  as  to  VALinB.— Inadequacy  of  price 
is  not  a  sufficient  ground  for  setting  aside  a  judicial  sale  under 
our  practice,  the  judgment  debtor  being  allowed  to  redeem  from  the 
sale.  The  sale  oertainly  eannot  be  disl^urbed  whene  the  court  found, 
under  eonflicting  evidence,  that  the  full  value  ef  the  property  sold 
was  less  than  the  total  purchase  price.     (Id.) 

5.  Refusal  to  Postpone  Sale — ^Discretion. — It  is  not  an  abuse  of 
discretion  for  the  oommissoiner  to  refuse  two  postpone  the  sale, 
where  w>  reason  appears  why  the  sale  should  have  been  postponed. 
(Id.) 

Bee  Appeal,  7,  8,  17;  Injunction;  Interpleader,  3;  Trusts,  1. 

EXECUTORS  AND  ADMINISTRATORS.     See  EsUtes    of     Deceased 
Persons. 

EXTORTION.    See  Criminal  Law,  9-18. 

FALSE  PRETENSES.    See  Criminal  Law,  14-17. 

FEES.    See  Jury  and  Jurom. 

l^INDINGS. 

1.  Aonoir  foe  Sbbviobs  AOADiaT  OosroBAizoH— FiNDiire  AAkOfBt  Evi- 
ttB7CB— Emelotiodnt  bt  8iockhot.iim8  Pbmonallt.*— In  an  action 
against  a  corporation  for  services  rendered  therefor,  at  its  re- 
quest, a  finding  that  the  plaintifif  was  employed  by  the  cor- 
poration is  a^inst  the  evidence,  where  it  appears  without  con- 
vict that  the  employment  of  plaintiff  was  made  by  two  of  the 
ahareholders  of  the  corporation  personally,  acting  in  their  own 
CXXVn.  CAL.--47 
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FINDINQS  (Contiiiued). 

behalf,  and  not  for  the  corporation^  and  that  they  were  not  en- 
titled to  charge  the  corporation  therefor,  if  thej  had  performed 
the  aervioefl  personally.     (Brown  t.  Yall^  View  Min.  Co.,  630.) 

2.  SuwrioiENOT  or  Evidence — Affeajl. — ^Findings  contrary  to  the  evi- 
dence relating  to  immaterial  matters  not  necessary  to  the  sup- 
port of  the  judgment^  which  is  sustained  by  other  findings  of  ulti- 
mate facts  not  inconsistent  with  the  immaterial  findings  assailed, 
are  not  prejudicial  error,  and  will  be  disregarded  upon  appeal. 
(Costa  y.  Silva,  351.) 
See  Estoppel,  3,  4;  Pleading,  8. 

FORECLOSURE.    See  Execution;  Mortgagee 

FORGERY.    See  Criminal  Law,  18. 

FRAUD.    See  Mistake,  1;  Mortgage,  19. 

GAME. 

1.  Void  Countt  Obdihahcb— Unbbasokablb  Rbstbiotion  as  to  Trans- 
FOBTma  Game— Habeas  Corpus. — A  county  ordinance  forbidding 
the  shipment  or  transportation  of  game  from  the  county  which 
has  been  lawfully  killed  therein,  is  an  unreasonable  and  oppressive 
restriction  in  restraint  of  trade,  and  in  violation  of  the  rights  of 
private  property,  and  is  invalid  and  void;  and  a  person  convicted 
thereunder  must  be  discharged  upon  habeas  oorptie.  (Ex  pirte 
Knapp,  101.) 

2.  UNBBABOif ABLE   DiscRiiciHATiOK. — ^Au   Ordinance   intended    to   dis- 

criminate in  favor  of  sportsmen  and  against  all  other  persons  in 
respect  of  the  disposition  of  game  lawfully  killed,  is  not  a  proper 
exercise  of  police  power.  [Per  Temple,  J.,  Van  Vyke,  J.,  and  Harri- 
son, J.]     (Id.) 

GIFT. 

1.  Separate  Pbopbbtt  or  Wm—DEPosir  m  Satxhqs  Bank— Pass- 
book IN  Joint  Names  Payable  to  Either — Got  or  Joint  Owner- 
ship NOT  Shown. — Upon  the  deposit  of  money  which  is  the  separate 
property  of  the  wife,  the  taking  of  a  pass-book  showing  an  ac- 
count in  the  names  of  the  husband  and  his  wife,  ''and  payable  to  the 
orer  of  either  of  them,"  does  not,  by  the  form  of  the  deposit,  indi- 
cate any  gift  to  the  husband,  or  any  joint  interest  of  both  parties 
in  the  deposit,  with  right  of  survivorship,  or  change  the  rules  ap- 
plicable to  a  deposit  of  the  wife's  separate  property  in  the  alterna- 
tive names  of  the  husband  and  wife.  (Denigan  v.  San  Francisco 
Sar.  Union,  142.) 

2.  Burden  of  Proof  upon  Husband's  Donee. — The  burden  is  upon 
the  husband's*^  donee  of  the  deposit  to  show  that  it  ceased  to  be 
the  separate  property  of  the  wife,  and  that  by  the  wife's  inten- 
tion title  thereto  was  vested  in  the  husband,  and,    in    the    ab- 
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sence  of  evidence  tending  to  Bustain  that  burden^  his  claim  must  be 
denied.     (Id.) 

3.  Cbeation  of  Joint  Interest — ^Ezpbess  Declaration  Required. — 
A  joint  interest  in  personal  property,  with  the  right  of  suryivor- 
ship,  can  only  be  created  in  accordance  with  section  683  of  the 
Civil  Code,  which  applies  both  to  real  and  personal  property,  and 
requires  it  to  be  created  by  a  title  vested  in  several  persons  in 
equal  shares  by  a  single  instriunent,  in  which  a  joint  tenancy  is 
expressly  declared.  It  cannot  be  established  in  respect  of  money 
belonging  to  the  wife  by  an  independent  title,  by  depositing  it  and 
taking  a  pass-book  in  the  names  of  the  husband  and  wife  without 
any  express  declaration  that  the  money  should  be  held  in  joint 
tenancy.     (Id.) 

4.  Words  Inconsistent  with  Joint  Interest. — ^The  use  of  the  words 
in  the  pass-book  "payable  to  the  order  of  either  of  them"  is  incon- 
sistent with  a  joint  interest^  and  takes  away  any  valid  claim 
thereof.     (Id.) 

6.  PRESUMpnoN  OF  JoiNT  RiGHT — CONSTRUCTION  OF  CoDE. — ^Tho  pro- 
vision of  section  1431  of  the  Civil  Code,  that  a  right  created  in 
favor  of  several  persons  is  presumed  to  be  joint  and  not  several, 
unless  overcome  by  express  words  to  the  contrary,  has  reference 
only  to  the  relation  between  the  parties  in  whose  favor  the  right 
is  created  and  the  party  against  whom  it  exists,  and  does  not  de- 
termine the  relation  of  joint  interest  and  benefit  of  survivorship  as 
between  the  owners  of  the  right  in  their  relations  to  each  other. 
(Id.) 

6.  SURVIVORSHIF   or    RlQHT   OF   AOTION — ^TRUSTEESHIP   OF    FUND. — ^The 

survivorship  of  a  right  of  action  upon  a  joint  chose  in  action  does 
not  divest  the  beneficial  ownership  of  the  deceased  promisee,  and 
the  surviving  promisee,  upon  collecting  the  fund,  is  a  trustee  of 
the  estate  of  the  decedent,  according  to  his  right,  as  between  them^ 
in  a  part  or  in  the  whole  of  the  fund,  as  the  case  may  be.     (Id.) 

7.  Separate  Propertt  of  Wife — ^Deposit  in  Savings  Bank — ^Pass- 

book IN  Alternative  Names — Gift  to  Husband  not  Shown. — 
Upon  the  deposit  of  money  which  is  the  separate  property  of  the 
wife  in  a  savings  bank,  the  taking  of  a  pass-book  showing  an  ac- 
count with  the  bank  in  the  alternative  names  of  the  husband  or 
wife,  is  consistent  with  the  desire  of  the  wife  to  give  her  husband 
authority  to  withdraw  the  money  for  her  use,  when  needed;  and 
the  wife  having  retained  the  right  to  withdraw  the  whole  of  the 
money,  and  the  pass-book  not  being  shown  to  have  been  delivered 
by  her  to  the  husband,  nor  possessed  by  him  until  after  her  death, 
no  gift  to  the  husband  is  shown  or  indicated,  but  the  money  re- 
mained the  separate  property  of  the  wife,  and  is  to  be  adminis- 
tered upon  as  such.     (Denigan  v.  Hibernia  Sav.  etc.  Soc.,  187.) 
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8.  BiTBDDr  OF  Pbcx)F  tiTON  BowBB  OF  HusBAKD.— The  burden  of  proof 

is  upon  a  donee  of  the  deposit  claiming  under  the  husband,  with- 
out consideration,  to  show  affirmatively  that  the  husband  had  ac- 
quired a  title  to  what  had  been  the  wife's  separate  property,  and 
that  it  had  ceased  to  be  such.     (Id.) 

9.  Pbesumfiion — Natubb  of  Gift— Benuncxation  of  Right  of  Qtvesl 
There  is  no  presumption  In  favor  of  a  gift.  A  gift  in  its  nature 
divests  the  donor  of  all  title,  and  requires  a  renunciation  of  all 
claim  and  interest  of  the  donor  in  the  subject  of  the  gift.  The 
retention  by  the  wife  of  the  right  to  withdraw  the  whole  of  the 
deposited  money  in  her  own  name  from  the  bank  is  ineonai stent  with 
the  idea  of  a  gift  thereof  to  her  husband.    <Id.) 

10.  Gift  Claimed  aftis  Death — Pboof  Required. — ^When  the  daim 
of  a  gift  is  not  asserted  until  after  the  death  of  the  alleged  donor, 
clear  and  satisfactory  evidence  of  every  element  which  is  refuisite 
to  constitute  a  gift  is  required  to  sustain  such  claim.     (Id.) 

11.  Appeal  by  Claimant  undeb  Husband— Payment  "BT  Bank  on  Hus- 
band's Order — Question  of  Authority  not  Iitvolved. — ^The  hus- 
band not  having  title  to  the  deposit,  could  give  none  to  his  donee 
thereof,  and  upon  appeal  by  one  claiming  as  such  donee  from  a 
judgment  sustaining  the  title  of  the  wife's  administrator  to  the 
residue  of  the  deposit,  after  deducting  a  payment  made  by  the 
bank,  after  the  husband's  death,  to  a  third  person  on  the  hus- 
band's written  order,  cannot  question  the  authority  of  the  bank 
to  make  such  payment.     (Id.) 

(juardian  and  ward. 

1.  Guardianship  of  Incomfeisrt  Pbr60(n — ^Kouce  of  HEAsms — 
Jurisdiction — ^Von>  Appointment.— An  incompetent  person  must 
be  served  with  proper  notice,  both  of  the  time  and  place  of  hear- 
ing of  an  application  for  guardianship  of  his  person  and  estate, 
before  the  court  can  acquire  jurisdiction  to  make  the  appoint- 
ment. An  order  and  notice  specifying  merely  a  day  for  hearing, 
without  specification  of  hour  or  place,  is  insufficient;  and,  after  an 
adjournment  of  the  hearing  until  Tuesday,  March  3d,  the  appoint- 
ment of  a  guardian  on  Tuesday,  March  2d,  is  without  jurisdiction 
juid  void.     (McGee  v.  Hayes,  336.) 

2.  Presence  of  Incompetent  Person — ^Waivsr  op  Notice — Consent 
to  Jurisdiction. — ^The  required  presence  of  the  incompetent  person 
at  the  hearing  cannot  have  the  effect  to  dispense  with  or  waive 
proper  notice  of  the  hearing.  He  is  incapable  of  consenting  to  the 
jurisdiction,  and  cannot  waive  any  steps  necessary  to  confer  juris- 
diction upon  the  court.     (Id.) 

3.  Collateral  Attack  upon  Jurisdiction. — ^A  void  appointment  of  a 
guardian  of  an  incompetent  person,  which  shows  upon  the  face  of 
the  record  that  the  court  was  without  jurisdiction  to  make  the 
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ord«r^  it  subject  to  eoUateral  atftadc  in  an  action  brought  in  the 
name  of  the  incompetent  pemm  by  such  guardian.     (Id.) 

HOM£ST£AD.    See  Eetatee  of  Deceased  Persons,  16-22;  IwuilwwBj,  6. 

HUSBAND  AND  WIFE.    See  Oilt;  Partnership,  6,  7. 

INJUNCTION. 

1.  Execution  of  Judomeivt. — ^An  injunction  will  not  lie  to  restrain  the 
execution  of  a  judgment  upon  grounds  which  were  ayailable  to 
the  defendant  in  the  original  action.     (Hollenbeak  v.  McCoy^  21.) 

2.  IxsuFFiciEivT  Complaint— Judgment  in  Justice's  Coubt — ^Neglect 
TO  Appeal. — ^A  complaint  for  an  injunction  to  restrain  the  enforce- 
ment of  a  judgment  in  the  justice's  court,  from  which  it  appears 
that  the  grounds  therefor  were  known  to  the  plaintiff  within  a 
week  after  the  verdict  against  him,  and  that  the  plaintiff  negligently 
failed  to  avail  himself  of  the  remedy  therefor  by  appeal  within 
the  time  limited  by  law,  does  not  state  a  cause  of  action  for  the 
interference  of  a  court  of  equity.     (Id.) 

3.  Pbomibe  op  Justice  to  Grant  New  Xbial— Postponement  or  Heab- 
iNG — ^Denial  or  Motion — Insufficient  Excuse. — ^The  reliance  of 
the  plaintiff  in  the  injunction  suit,  as  defendant,  In  the  justice's 
court,  upon  the  promise  of  the  justice  to  grant  a  new  trial,  which 
the  plaintiff  in  the  justice's  court  does  not  appear  to  have  parti- 
cipated in  or  known,  and  the  postponement  of  the  hearing  of  the 
motion  lutil  after  the  expiration  of  the  time  for  appeal,  and  the 
final  denial  thereof  by  the  justice,  cannot  excuse  the  negleet  of 
the  defendant  to  f4>peal  from  the  judgment,  or  entitle  him  to  relief 
in  equity  against  the  judgment.     (Id.) 

4.  Void  Sale  and  Deed — Cloud  on  Tttlb. — ^An  injunction  will  not  be 
granted  to  restrain  the  street  superintendent  of  the  city  of  Los  An- 
geles from  selling  real  property  in  that  city  under  a  void  sale  to 
satisfy  a  void  assessment  for  opening  a  street  in  proceedings  taken 
under  the  general  law  in  1898.  His  deed  under  such  sale  would 
be  void,  and  would  cast  no  cloud  upon  the  plaintiff's  title.  (Byrne 
V.  Drain,  663.) 

5.  PLEADiNa — MuLTiPLicriT  OF  SuiTS. — ^A  mere  naked  averment  in  the 
complaint  that  the  granting  of  the  injunction  will  prevent  a  multi- 
plicity of  suits,  which  does  not  fairly  appear  from  the  nature  of  the 
subject  matter,  or  from  any  facts  averred,  is  not  a  suflScient  ground 
to  sustain  tne  injunction.  The  fact  that  the  owner  of  the  land 
might  be  compelled  to  defend  his  title,  or  to  prosecute  an  action 
to  quiet  an  adverse  claim,  cannot  support  an  injunction,  but  the  fact 
that  he  may  successfully  do  either  ia  ground  against  the  injunction. 
(Id.) 

See  Interpleader,  2. 
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INSANE  PERSONS. 

1.  State  Hospital — Insanttt  Law — QuAuncATiOKS  of  'Msdioal 
SuFEBiNTENDENT. — ^Under  the  ^'iiiMnity  law"  of  March  31,  1897,  es- 
tablishing a  state  lunacy  commission  for  state  hospitals,  theretofore 
known  as  state  insane  asylums,  the  qualifications  prescribed  for 
the  medical  superintendent  are  imperative,  and  the  board  of  man- 
agers of  a  state  hospital  cannot  appoint  a  medical  superintendent 
for  the  hospital,  who  has  not  had  at  least  three  years*  experience 
in  the  care  and  treatment  of  the  insane.  (People  ex  rel.  Moore 
V.  King,  670.) 

2.  Rights  of  Fobmeb  Supertntendkwt. — ^A  new  appointee,  not  possess- 
ing the  qualifications  prescribed  by  the  law  of  1897,  cannot  oust  the 
former  medical  superintendent  of  the  insane  asylum,  who  has  the 
requisite  qualifications,  though  his  term  of  office  has  expired,  he  be- 
ing entitled  to  hold  over  as  medical  superintendent  under  the  act 
of  1897  until  a  qualified  successor  takes  his  place.     (Id.) 

3.  Insanitt  Law  Constitutional. — ^The  insanity  law  is  not  special 
legislation,  nor  devoid  of  uniform  operation,  nor  does  it  embrace 
subjects  not  expressed  in  its  title;  but  it  is  in  all  of  these  respects 
valid  and  constitutional.     (Id.) 

See  Criminal  Law,  40;  Estates  of  Deceased  Penoni,  60;  Guar- 
dian and  Ward. 


INSOLVENCY. 

1.  Involuntaby  Insolvency — Insufpicient  Pititxok  of  Gbd>itob8. — 
A  petition  of  creditors  in  involuntary  insolvency  against  the  mem- 
bers of  a  partnersliip,  which  alleges  that  the  debtors  made  a  transfer 
of  their  estate,  with  intent  to  defraud  their  creditors,  and  that  in 
contemplation  of  insolvency  they  have  made  a  payment  and  transfer 
of  their  estate,  without  stating  that  the  first  alleged  transfer  was 
made  ''being  insolvent,''  or  that  the  debtors  are  insolvent,  or  stating 
any  time  when  they  made  any  payment  or  transfer,  or  to  whom  it 
was  made,  or  what  property  was  transferred,  is  insufficient,  both 
upon  general  and  special  demurrer,  and  cannot  sustain  an  adjudica- 
tion of  insolvency.     (Matter  of  Mealy,  103.) 

2.  Iksufficiency  of  Bond — ^Waivkb  of  Objbotionb.— A  bond  not  signed 

by  two  sureties  and  by  all  of  the  petitioning  creditors  as  princijMils 
is  insufficient;  but  objection  thereto  is  waived  if  not  made  in  the 
court  below  at  the  proper  time,  and  cannot  be  urged  upon  appeal 
for  the  first  time.     (Id.) 

3.  Insolvent  Bank — ^Voluntabt  LiQuiDATioir— Pbefbbenge  of  Cbsd- 
ITOB. — ^The  resolution  of  an  insolvent  bank  to  go  into  liquidation  is 
a  voluntary  act,  which  does  not  change  the  relative  status  of  itself 
and  its  creditors,  or  preclude  it  from  preferring  one  creditor  above 
another,  in  the  absence  of  actual  fraud.  (Merced  Bank  y.  Ivett> 
134.) 
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4.  GoirsisuoiioiT  or  Codb  as  to  PiunauNCB  or  Gbbxitobs.— Seetion 
3432  of  th«  Civil  Code,  which  proyides  th&t  ''a  debtor  maj  pay  one 
of  the  creditors  in  preference  to  another,  or  maj  give  to  one 
creditor  Becurity  for  the  payment  of  his  demand  in  preferenoe  to 
another/'  in  the  use  of  the  broad  term  "debtor,"  includes  corpora- 
tions, as  veil  as  partnerships  and  individuals  who  are  indebted,  and 
gives  to  corporations  equally  with  individuals  tha  right  to  prefer 
<me  creditor  above  another.     (Id.) 

6.  OnxBE  BxLATiKo  TO  Cbop  17T0H  HoiauR!BAi>— AmAX.  Bbb  Adjudx- 
OATA— Acmoir  vob  Yalvm  of  Cbof— Aasioia  &um>  ImnvmuALLT. 
— An  order  denying  the  right  of  an  insolvent  debtor  to  the  proceeds 
of  a  grape  crop  grown  upon  land  claimed  by  him  as  a  homestead, 
and  affirming  tiie  right  of  the  assignee  thereto,  is  appealable;  and 
upon  failure  to  appeal  therefrom  within  the  time  limited,  it  becomes 
res  (idjudioatii,  and  is  a  bar  to  an  action  brought  by  the  claimant  of 
the  land  to  recover  the  value  of  the  crop  against  the  assignee  in 
his  individual  capacity.     (Sunkler  v.  McKensie,  654.) 

6.  Ideiytttt  of  Action  Ain>  Pabtibs. — ^The  final  determination  of  a 
substantial  matter  of  right  upon  a  motion  or  petition  upon  which 
the  interested  parties  have  a  right  to  be  heard,  is  res  adjudicaia, 
where  the  same  subject  matter  is  sought  to  be  litigated  in  an  in- 
dependent action ;  and  the  substantial  identity  of  the  two  proceed- 
ings cannot  be  affected  or  destroyed  by  the  fact  that  an  assignee  in 
insolvency  was  a  party  to  the  motion  or  petition  for  a  fund  held 
by  the  assignee  in  his  official  capacity,  and  is  sued  in  the  action,  in 
his  individual  capacity,  in  relation  to  the  same  subject  matter. 
(Id.) 
See  Corporations,  12,  13,  18,  19;  Estoppel,  1-4;  Mortgage,  26-80. 


INSTRUCTIONS.    See  Criminal  Law,  10,  21,  24-27,  89,  47,  50,  51,  03; 
Evidence,  8;  Negotiable  Instruments,  4,  5* 


INSURANCB. 

1.  FiBB   iNSUBAirOB— POXJOT  TO   MOBTOAOKB— NOTIGB  tOt  ChANQI     OT 

OwmOtSHIF— BbOOBD  of      UNDBLIVEBKD      DEBD — ^NONAOOEPTAlfGB. — 

Under  a  policy  of  fire  insurance  issued  to  a  mortgagee,  a  condition 
that  the  mortgagee  shall  give  notice  of  any  change  of  ownership  in 
the  mortgaged  property,  is  not  broken  by  a  failure  to  give  notice 
of  a  recorded  deed  which  was  never  in  fact  delivered  to  the  grantee, 
and  which  he  refused  to  accept,  and  which  did  not  therefore  result 
in  a  change  of  ownership.     (Whitn^  v.  American  Ins.  Co.,  404.) 

2.  Delivbbt  of  Deed— QiTBSTioN  of  Fact— IimNnoK  of  Both  PABma 

Essential. — ^The  delivery  of  a  deed  is  a  question  of  fact,  depending 
more  upon  the  intention  of  the  parties  than  upon  the  mode  of  ful- 
filling the  intention.    The  intention  both  of  the  grantor  and  of  the 
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grmtee^Mifc  Uwr  detd  AtXk  optr>t#  tm  >  ^titvcrril  linitmawit  k  f- 

OTBtial  to  a  ctefivery  thcuMf.     fid.) 

3.  PROFosmoif  FOB  ExcHANGK— 1>EED  TO  Thukd  Pabtt— Dblitbst  to 

Intebestep  Agent — ^Repudiation  bt  Gbanixe. — Under  a  proposi- 
tion for  the  exchange  of  property,  and  for  a  deed  to  a  third  partj  in 
settlement  of  accounts  against  the  proposer  of  the  exchange,  a  de- 
lirery  of  the  deed  to  the  latter  and  his  record  thereof  as  agent  of  the 
grantee,  while  acting  in  his  own  interest,  and  without  the  knowl- 
edge ov  eonseni  of  thm  grantee  ov  Ue  rabeeqaeni  approval  eaanofc 
operate  as  delivery  to  ihe  grantee,  and  npoa  kie  repodiaiieB  ei  tlie 
transaction  and  refnsal  to  aoeqA  the  deed;  no  rheage  oi  owBerahip 
is  effected  thereby.     (Id.) 

4.  AsBvurrwff  ov  Fikb  Taucnm  bt  New  Oompant— Ament  or  Poxior- 

HoiJiEB— Action— Pbitot  or  Coktbaot.— The  assumpUoB  of  all  the 
fire  imurance  policies  of  an  insnranee  oompsny  by  a  new  oDrnpaay 
is  nifch  broader  than  a  mere  naked  oontract  of  reinsuranoe  under 
the  code;  and  a  ho^Ider  of  a  policy  issued  by  the  former  oompsny 
suffieiently  manifests  his  consent  ta  the  contract  by  whieh  the  pay- 
ment of  the  policy  was  assumed  by  bringing  an  action  against  the 
new  company  iq>on  the  policy.  The  law  creates  the  pririly  neees 
sary  for  the  maintenance  of  the  action.     (Id.) 

ft.  JomT  Liaxhjtt  ov  Oomfanibb.— -The  old  ooa^soiy  sad  the  new 
company  aawiming  its  policies  sfe  Jointfy  Unbio  mpen  the  policj^ 
and  may  be  sued  thereupon  as  eod^endants*     (Id.) 

0.  Revocation  of  Agencies  or  Old  Compant— Fitoor  or  Lobb  to 
Agents  or  New  Cokpant. — ^Where  all  of  the  sgencies  of  the  old 
company  were  revoked  and  transferred  to  agents  of  the  new  oom- 
^  pany  which  assumed  its  policies,  proof  of  loss  dtreeted  to  the  com- 
pany which  issued  the  policy,  and  presented  to  the  authorised 
agents  of  the  new  company  within  proper  time  after  the  flrc^  is 
sufficient  as  against  both  eompanies.     (Id.  ) 

7.  Fire  Inbubancb — Bbeaoh  or  Conditiok  or  Pouor— Bebd  to  Avoid 
Pbobate  Expenses — ^Loss  atteb  Death  or  Insubbd.— Under  a 
policy  of  fire  insurance  containing  the  usual  provisions  avoidlBg  the 
policy  in  case  of  change  of  title  in  the  property  insured,  a  deed 
made  by  the  insured  person  a  few  days  before  death  to  a  brother 
in  order  to  avoid  probate  expenses,  without  a  transfer  of  the  policy, 
avoids  the  policy  from  the  time  when  the  deed  becomes  effective, 
whether  at  its  date,  or  at  the  death  of  the  insured,  and  no  recovery 
can  be  had  thereupon  by  the  administrator  of  the  insured  person 
for  a  loss  occurring  after  the  death.  (Gillon  v.  Northern  Aisur. 
etc.  Co.,  4800 

8.  Notice  or  Tbansfeb— Qood  Faith. — ^Notice  of  the  transfer  given 

to  the  agent  of  the  insurance  company  before  the  fire^  and  13ie  good 
faith  of  the  transfer  cannot  alter  the  effect  of  a  yiolatien  of  the. 
condition  of  the  policy,  or  aid  the  administrator  of  the  iasared* 
person  to  recover  upon  the  policy.     (Id.) 
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9,  JvwoBAjxcE  rpoN  PEBgoiTAL  PkionBTT— Fbevatubk  AcnoK— Fboofs 
OF  Loss. — Where,  by  the  terms  of  the  policy,  H  was  not  payable 
VBill  sixty  days  after  proola  of  Iobs  had  been  receired  by  the  com- 
pany, an  action  to  recover  for  the  loss  of  personal  property  favored, 
brought  within  the  period  of  nxty  days  after  the  presentation  of  the 
proofs  of  loss,  is  premature,  and  cannot  be  maintained.     (Id.) 

10.  Waives  of  Time  fob  Pboof.— The  waiver  of  time  limited  for  the 
presentation  of  proofs  of  loss  is  not  a  waiver  of  the  requirement 
of  proofs,  nor  of  the  conditioH  for  payment  within  sixty  days  after 
the  making  of  the  proofs  of  loss.     (Id.) 

11.  PiJCADiNG — Presentation  of  Proofs  of  Loss — ^Waives  not  Alleged. 
—Where  the  complaint  avers  that  the  proofs  of  loss  were  presented 
more  than  sixty  days  before  the  commencement  of  the  action,  and 
does  not  aver  or  count  upon  a  waiver  of  the  proofs  of  loss,  such 
waiyer  cannot  be  relied  upon  to  sustain  the  action.     (Id.) 

INTEREST.    See  Corporations,  11;  Estates  of  Deceased  Persons,  11, 
12,  36,  37;  Negotiable  Instruments,  3,  4. 

INTERPLEADER. 

J.  Amendment  to  Code— Deposit  m  Court. — ^The  amendment  of  1881, 
added  to  section  380  of  the  Code  of  Civil  Procedure,  permits  an  ac- 
tion of  interpleader  to  be  maintained  against  conflicting  claimants 
of  personal  property  or  of  the  right  to  the  performance  of  an  obliga- 
tion in  whole  or  in  part^  and  does  not  require  as  a  condition  pre- 
cedent to  the  action  that  the  property  or  money  involved  shall  be 
deposited  in  court  at  the  commencement  of  the  action,  and  an 
order  requiring  such  deposit  may  be  made  pending  the  action. 
(Fox  V.  Sutton,  515.) 

2.  Bill  by  Executor — Interfleadeb  between  Trustees  and  Distrib- 
utees— Injunction  against  Distributees — ^Parties  to  Degree. — 
In  an  action  by  an  executor  individually  and  in  his  official  capacity 
to  compel  an  interpleader  between  persons  claiming  a  special  fund, 
as  trustees  thereof,  adversely  to  the  estate,  and  who  had  brought  an 
action  against  the  executor  to  recover  the  fund,  and  other  persons 
claiming  the  same  fund  as  distributees  of  the  estate,  the  plaintiff, 
upon  paying  the  money  into  court  under  its  order,  is  entitled  to  an 
injunction  to  prevent  the  distributees  from  enforcing  the  decree 
of  distribution  pending  the  action  for  an  interpleader  between  them 
and  the  alleged  trustees  who  were  not  parties  to  that  decree  and 
were  not  concluded  thereby.     (Id.) 

3.  Dismissal  as  to  Plaintiff — ^Reversal  or  Judoment  between 
LmeANTfr— Costs  upon  Affbal— Order  Restraining  Execution— 
Certiorari— Mandamus. — ^Where  an  action  of  interpleader  involv- 
ing a  disputed  right  to  a  fund  which  the  plaintiff  deposited  in 
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conrt  was  diamissed  as  to  him,  and  the  defendants  litigated  their 
respective  claims  to  the  fund,  and,  upon  appeal  from  the  final 
judgment^  the  interpleader  was  approved,  and  the  judgment  re- 
versed as  between  the  litigants,  execution  for  the  costs  of  appeal  can- 
not issue  against  the  plaintiff.  An  order  restraining  such  ezeea- 
tion  cannot  be  annulled  upon  oertiorari;  nor  will  mandamut  lie  to 
compel  the  clerk  to  issue  it.  (Long  v.  Superior  Court  of  the  Citj 
and  County  of  San  Francisco,  686.) 

INTERVENTION.    See  Appeal,  12;  Receiver,  4. 

IRRIGATION  DISTRICT. 

1.  Public  Cobtobation — Offigebs. — ^An  irrigation  district  is  a  public 
corporation,  and  its  officers  are  public  officers.  (Perry  v.  Otay  Irr. 
Dist.,  665.) 

2.  ASSESBMEKTS    COLUECTED — SaIABT    AlVD   EXFEIVSES    OT    COIXECTOB — 

Setoff. — ^Assessments  collected  by  the  collector  of  an  irrigation 
district  constitute  a  public  fund,  and  not  private  property;  and  the 
collector  cannot  offset  against  such  fund  his  claim  for  salary,  com- 
missions, and  expenses  paid  out  in  litigation,  but  his  claim  therefor 
can  only  be  paid  out  of  the  treasury  after  allowance  by  the  board, 
and  upon  a  warrant  properly  drawn  therefor.     (Id.) 

3.  Illegal  C]k>LLEcnoN8. — ^The  fact  that  the  moneys  received  by  the 
collector  for  assessments  were  illegally  collected  cannot  affect  the 
duty  of  the  collector  to  pay  them  over  into  the  treasury  of  the  dis* 
trict.  If  they  were  paid  without  protest,  they  cannot  be  recovered 
back;  but,  whether  so  or  not,  all  moneys  collected  by  the  collector 
in  his  official  capacity  for  and  on  behalf  of  the  irrigation  distriei 
belong  to  the  district.     (Id.) 

JUDGMENT.    See  Appeal,  1-4,  7,  8,  13,  17-20;  Assignment;  Corpora- 
tion, 12- 15,  22,  23;  Election,  8;  Estates  of  Deceased  Persons,  29; 
Estoppel,  1,  2,  4;  Injunction,  1-3;  Justice's  Court,     1,    4,    6; 
Mechanic's  Lien,  7,  8;  Mortgage,  11-14;  Summons,  3-5;  Surety, 
1-3,  5;  Torts;  Water  and  Water  Rights. 

JURISDICTION.    See  Guardian  and  Ward;  Justice's  Court;  Mechanic'a 
Lien,  7-9;  Summons,  3-5. 

JURY  AND  JURORS. 

Fees  of  Jurors  in  Criminal  Cases — San  Fsancisoo — Constbuciion  of 
Statute. — ^A  person  who  has  served  as  a  juror  in  criminal  causes 
prosecuted  in  the  superior  court  of  the  city  and  county  of  San  Fran- 
cisco, is  not  entitled  to  payment  for  such  services  out  of  the  munic- 
ipal treasury.  Neither  the  act  of  March  5,  1870,  nor  the  act  of 
February  27,  1866,  nor  the  consolidation  act  (Stats.  1856,  p.  145), 
nor  the  act  of  March  28,  1895,  confers  any  right  to  such  paymeat. 
(Birch  V.  Phelan,  49.) 
See  Criminal  Law,  34,  43-44,  65;  Equity. 
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JUSTICE'S  COURT. 

1.  JuBiSDiOTiozr— Yagatino  JuDOiosNT  BT  Befauio^— Answeb  Sent  by 
MAiir— FnjNO — Obdkb  Nunc  pbo  Toko. — A  justice's  court  has  no 
jurisdiction  to  interfere  with  its  judgment  except  in  the  man- 
ner provided  hj  law;  and  it  has  no  power  more  than  ten  days 
after  the  entry  of  a  judgment  by  default  to  vacate  it  upon  the 
ground  of  mistake,  surprise  or  excusable  neglect  of  the  defendant; 
nor  has  it  jurisdiction,  upon  a  motion  of  the  defendant,  made 
more  than  forty  days  after  the  judgment,  to  hear  and  determine 
issues  of  law  and  fact  as  to  whether,  after  service  of  summons 
upon  the  defendant  in  another  county,  an  answer  addressed  to  the 
justice  and  sent  by  mail,  and  received  by  the  constable,  in  the 
absence  of  the  justice,  had  been  filed  prior  to  the  default,  or  to 
order  such  answer  filed  mmo  pro  tunc.  (Simon  v.  Justice's  Court, 
45.) 

2.  Obdsbs  Withoxtt  JuBxaraonoN — Cebtiobabi. — Orders  of  the  justice's 

court  declaring  void  the  judgment  by  default,  and  staying  execution 
thereon,  and  ordering  the  answer  sent  by  mail  to  be  filed  nimo  pro 
tuno,  as  of  a  date  prior  to  the  judgment,  made  more  than  forty  days 
after  its  rendition,  are  without  jurisdiction,  and  should  be  annulled 
upon  oeriiorari,     (Id.) 

3.  Pbomibbobt  NoTi}— ATTOBinETB'  Fees — Special  Damage. — ^At- 
torneys' fees,  provided  for  in  a  promissory  note  in  the  event  of  suit, 
are  in  the  nature  of  special  damage  under  the  contract.  (De  Jar- 
natt  V.  Marquez,  668.) 

4.  Aonow  IN  JuBTicaB'B   Coubt— Jubisdiction— Void  Judgment.— -A 

justice's  court  has  no  jurisdiction  of  an  action  upon  such  a  prom- 
issory note,  where  the  amount  of  the  principal  sum  and  the  at- 
torneys' fees  demanded  under  the  contract  exceed  the  sum  of 
three  hundred  dollars;  and  the  judgment  rendered  in  such  action 
is  void.  (Id.) 

6.  JtJDGMENT  IN  SUPEBIOB  COUBT — ^APPEAL  TO  SUPBEME  OOUBT. — ^Wliere 

the  superior  court,  upon  appeal  from  the  void  justice's  judgment, 
tried  the  case,  and  rendered  a  judgment  exceeding  three  himdred 
dollars,  exclusive  of  interest,  the  supreme  court  has  jurisdiction 
of  an  appeal  from  that  judgment,  even  though  it  be  void;  and  such 
an  appeal  cannot  be  dismissed  for  want  of  jurisdiction.     (Id.) 

6.  Dismissal  of  Appeal — Sufficiency  of  Undebtaking — Failube  of 
SuBETiEB  TO  JusTiFT— Attobnet  AS  SuBETY. — ^The  appeal  to  the 
supreme  court  from  such  judgment  of  the  superior  court  cannot  be 
dismissed  upon  the  groimd  that  the  sureties  upon  the  three  himdred 
dollar  undertaking  upon  appeal  failed  to  justify,  nor  upon  the 
ground  that  one  of  the  attorneys  of  appellant  became  a  surety 
upon  the  undertaking,  in  violation  of  a  rule  of  the  superior  court. 
(Id.) 

7.  Violation  of  Rule  of  Supebiob  Coubt  Cognizable  Thebein. — Tlie 
violation  of  a  rule  of  the  superior  court  that  an  attorney  for  the 
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JUSTICE'S  COURT.    (Continued). 

appellant  shall  net  beoame  a  lureiy  npon  tke  wndftrtaking  en  ap- 
peal is  a  matter  eognizable  before  that  ooui^  to  be  dealt  with  as 
it  may  be  advised.     (Id..) 
See  Injunctioa,  2,  3. 

LANDLORD  AND  TENANT. 
L  Lease  of  Hoctsb-— Ikicoba^  Pcbpogwi — ^Kkowuedqi  m  Lbmqb.— 
Void  Contbagt. — ^A  lease  of  a  house  for  a  term  of  years  for  the 
purpose  of  conducting  it  aa  a  house  of  prostitution  and  assignation, 
with  the  knowledge  and  ooasent  of  the  lessor,  is  unlawful  and  void ; 
and  a  eourt  wUl  not  sM  either  party  in  an  attempt  to  enioroe  such 
a  coniraet.     (Demartini  y.  Anderson,  39.) 

2.  EviDEirat— Bad  Ckabacieb  or  Imf ates— Rbpctcation  cht  HotJSE. — 
Evidence  is  admissible  to  piove  the  bad  eharaeter  and  repntation 
of  the  inmates  and  frequenters  of  the  house  leased,  and  to  prove  the 
reputation  of  the  house  as  a  bouse  of  ilT-fame,  bo4iit  prior  and  sub- 
sequent to  the  date  of  the  lease.     (Id.) 

3.  Pbiob  Refutation — KnawLEDQE  or  Leb8(» — Estoffel. — ^Evidence 
of  the  prior  bad  reputation  of  the  house  before  the  date  of  the  lease 
is  not  only  admissible  as  tending  to  show  its  reputation  afterward, 
but  also  as  tending  to  show  the  knowledge  of  the  lessor,  who  may 
not  shut  his  eyes  to  that  which  is  patent  to  the  community,  and 
stop  his  ears  from  that  whieh  has  become  notorious  among  his 
neighbors,  and  say  he  has  no  actual  knowledge.     (Id.) 

LARCENY.     See  Criminal  Law,  14-17,  20-25. 

LOS  ANGELES.     See  Municipal  Corporations,  3,  4. 

MALICIOUS  PROSECUTION. 

1.  Chabges  of  MiBDEicBANOft— Bubder  OF  ¥w)Gr. — ^In  aa  action  for  a 
malicious  prosecution  by  the  defendant  of  the  plaintiff  in  eansing 
his  arrest  and  prosecution  upon  a  charge  of  misdemeanor,  malicionsly 
and  without  probable  cause,  the  burden  of  proof  is  upon  the  plain- 
tiff to  show  both  maliee  and  want  of  probable  cause.  (Davis  v. 
Pacific  Tel.  etc.  Co.,  312.) 

2.  Want  of  Pbobable  Cause. — In  proving  want  of  probable  eause,  the 
plaintiff  must  show  that  the  arrest  and  proeecution  were  not  under 
such  circumstanees  as  would  justify  the  suspieion  in  a  reasonable 
man  that  the  charge  was  true.     (Id.) 

3.  WiLLTui.  Cutting  of  Teleqsaph  Wires — ^Want  of  Pborabu  Cause 

NOT  Shown. — ^Where  telegraph  wires  were  willfully  cut  by  the  plain- 
tiff under  the  advice  of  counsel  for  the  purpose  of  testing  the 
legality  of  wires  erected  and  maintained  under  a  franchise  of  the 
board  of  supervisors,  and  with  the  expectation  of  ariest  therefor, 
probable  cause  appears  for  the  prosecution,  and  the  fact  that  the 
plaintiff  was  discharged  in  the  police  court  does  not  establish  a 
want  of  probable  cause  for  the  prosecution,  nor  require  the  sub- 
mission to  the  jury  of  that  question.     (Id.) 
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MALICIOUS  PROSECUTION.   (Continued). 

4.  Regovebt  liiiOTED  TO  COMPLAINT — ^Vabiance.— A  reooverjr  can  only 

be  had  upon  the  cause  of  action  alle^^d  in  the  complaint;  and  no 
recovery  can  be  had  upon  some  other  and  distinct  cause  of  action 
developed  by  the  proofs.     (Id.) 

5.  Chabob  or  Maijoious  Pbosboutiov — ^Faubc  Imfbisonmbht  not  Al- 
UDaip— Inoonbibtent  Gaxwes  or  Action. — Where  the  gist  of  the 
action,  as  brought,  appears  from  the  complaint  to  be  a  malicious 
prosecution  for  a  misdemeanor,  and  an  arrest  therefor  undn-  legal 
process,  there  can  be  no  recovery  for  a  false  Imprisonment,  which 
must  proceed  upon  an  allefpaiion  of  arrest  without  l^gal  authority, 
and  no  evidence  upon  the  latter  charge  should  be  submitted  to  the 
jury,  nor  should  any  instructions  be  given  thereupon.  Each  of 
these  causes  of  action  is  distinct  from  the  other,  and  the  two  are 
inconsistent  with  each  other.     (Id.) 

6.  AuTBOUTT  VOB  AjncsT— PLKaBUMh— ftnuiCFTKm.r— A  private  per- 

son, as  well  as  an  officer,  may  arrest  aaotfaer  tor  a  pablic  offense 
committed  or  attempted  in  liis  presenoe,  and  where  the  com- 
plaint alleges  that  the  plaintiff  was  charged  with  a  criminal  o|- 
fense,  and  that  the  defendant  proenred  a  police  officer  to  arrest  the 
plaintiff,  and  does  not  allege  that  the  arrest  was  without  authority, 
it  must  be  presumed  to  have  been  made  by  the  cfficer  upon  a  proper 
warrant,  or  by  reason  o(f  the  commission  of  the  offense  in  the  presence 
of  the  officer.     (Id.) 

7.  PiXADZNCi — ^Tbriunatioit  of  PBOflBOUTOON. — ^In  an  action  for  mali- 
cious prosecution,  it  must  he  alleged  that  the  prosecution  is  at  an 
end,  etther  by  alleging  -Quit  the  defendant  was  acquitted  of  the 
charge,  or  by  alleging  facts  showing  the  legal  termination  of  the 
prosecution  oompHaaned  of  in  fwor  of  tiie  defendant  prior  to  the 
eoBuueneement  of  the  action.     (Carpenter  v.  Iffntter,  61.) 

8.  CBABxat  or  Felony — ^Dibmibbal  bt  Judgb. — In  an  action  for  the 
malidouB  prosecution  of  the  plaintiff  on  a  charge  of  felony,  a  com- 
plaint which,  after  setting  out  his  commitment  by  a  justice  of  the 
peace  and  the  filing  of  an  iaiomiation  against  him  in  the  superior 
court  of  a  particular  covnty,  merely  alleges  that  he  was  ^'released 
and  discharged  from  custody  and  the  information  dismissed  by  the 
Hon.  Joseph  H.  Budd,  jndge  of  the  said  superior  court,"  is  in- 
■uffiolent  .to  Aow  a  legal  tconainatian  of  the  prosecution,  because 
the  judge,  acting  as  an  individual  and  not  in  court,  could  not  dis- 
charge the  plaintiff  or  dismiss  the  information,  and  also  because 
no  faets  were  alleged  negativamg  the  power  of  the  court  to  direct 
another  information  to  be  filed  against  him,  under  sections  997,  999, 
and  1987  of  the  Penal  Code.     (Id.) 

MA2>n>AMUS.    See  Phonographic  Reporter,  1. 

MAfH'ER  ^ND  SERVANT.    See  Negligence,  1-it. 
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MEASURE  OF  DAMAGES.  See  Damages. 
MECHANIC'S  LIEN. 

1.  MA.TEBIAI8   VOB    CONSTBUCTION    OF   lUlLBOAlH-GLiaiC  OV   LXEN.— A 

lien  for  materials  used  in  the  construction  of  a  railroad  must,  in 
general,  be  claimed  and  enforced  against  the  entire  road,  and  not 
merely  against  that  part  thereof  for  which  the  materials  were 
furnished.     (Bringham  y.  Knox,  40.) 

2.  SUFFIdEKCfT  OF  DeSOBJFTION — ^NaHX  OF  BOAD  iNDIOATmO  PbOPOSEU 

TBBMnnrs— RinaiENox  to  'Tbesent"  Tbiiminus — ^Iicpuoation.— A 
claim  of  lien  which  stated  that  the  claimant  furnished  certain  ma- 
terials which  were  used  in  the  construction  ''of  that  certain  railway 
known  as  and  called  the  Sierra  Valleys  and  Mohawk  Railway" 
(Mohawk  Talley,  in  Plumas  county,  being  its  proposed  westerly 
terminus),  includes  the  entire  railway  by  general  description.  A 
further  particular  description  of  the  road  as  commencing  at  its 
easterly  starting  point  and  continuing  through  points  specified  "to 
its  present  westerly  terminus,"  particularly  described,  which  was 
twelve  miles  short  of  its  proposed  westerly  terminus,  is  not  incon- 
sistent with  the  general  description,  but  implies  that  the  road  was 
projected  westerly  beyond  the  described  terminus,  and  the  claim  in- 
cludes the  then  incompleted  westerly  extension  of  the  railroad.    (Id. ) 

3.  Record  of  Claim — ^Railboad  Lying  in  Two  Counties. — The  statute 

does  not  require  the  claim  of  lien  to  be  recorded  in  each  county 
in  which  the  railroad  is  situated ;  and,  where  it  lies  in  two  counties, 
the  daim  of  lien  may  be  recorded  in  either  county.     (Id.) 

4.  Void  Cont&aot — Statement  in  Claim — ^Value  of  Materials — Con- 

TRAOT  Price. — Where  the  contract  for  the  construction  of  an  ex- 
tension of  the  railroad  was  void  for  want  of  record,  the  claim  of 
lien  may  properly  state  the  contract  price  for  the  materials,  and 
such  statement  is  a  sufficient  showing  prima  facie  of  their  value. 
(Id.) 

5.  Pleadiko — ^AiUBGATioif  OF  Valitb—Cebtaintt. — ^The  complaint  for 

foreclosure  of  the  claim  ot  lien  sufficiently  alleges  the  value  of  the 
materials  by  alleging  the  contract  price  at  which  they  are  furnished 
in  the  absence  of  a  demurrer  for  uncertainty.     (Id.) 

6.  Pboof  of  Valxtb — ^Admission  of.  Answbb. — ^Where  the  averment  of 

the  complaint  as  to  the  contract  price  for  the  materials  was  neither 
specially  demurred  to  nor  denied  by  the  answer,  the  value  of  the 
materials  need  not  be  proved  at  the  trial.     (Id.) 

7.  Invalid  Claims  of  Lien — Several  Demands  Below  Jurisdiction— 

Joint  Pebsonai  Judgment. — In  an  action  to  foreclose  several  me- 
chanics' liens,  where  the  demand  oi  each  claimant  is  less  than  three 
hundred  dollars,  if  the  liens  claimed  are  invalid,  and  the  equity 
jurisdiction  to  enforce  them  fails,  the  superior  court  has  no  juris- 
diction to  render  a  personal  judgment  against  the  owners  of  the 
land*  Such  Judgment,  if  rendered,  must  be  several  and  not  joint;  and 
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the  seTeral  demands  cannot  be  cumulated  for  the  purpose  of  juris- 
diction. A  joint  personal  judgment  in  fayor  of  several  plaintiffs, 
for  a  sum  in  excess  of  three  hundred  dollars,  the  respective  demands 
being  severally  less  than  that  sum,  cannot  be  sustained.  (Miller  v. 
Carlisle,  327.) 

8.  Intaud  Claims  of  Licn — Sxtkral  Demaihmb  Bbldw  JuxiSDionoN — 
Joint  Pebsonal  Judgment. — A  joint  personal  judgment  in  excess 
of  three  hundred  dollars,  in  favor  of  several  plaintiffs,  in  an  action 
to  enforce  mechanics'  liens,  where  the  several  demands  of  each 
lien  claimant  were  less  than  three  hundred  dollars,  and  the  claims 
of  lien  were  found  invalid,  held  erroneous,  and  not  within  the  juris- 
diction  of  the  superior  court,  upon  the  authority  of  Miller  v.  Carlisle, 
ante,  p.  327.     (Miller  v.  Carlisle,  331.) 

9.  FOEBCLOSUBE  OF  MoBTOAOS— ATTOBNKTE'  FEES  X}PON  APFEAIr-JUBIS- 

DiGTioN  OF  SuPEBiOB  CoTTBT. — ^Upou  appeal  from  a  judgment  in  an 
action  to  foreclose  a  mortgage,  rendered  in  favor  of  certain  de- 
fendants directing  the  payment  of  mechanics'  liens  claimed  by  them 
out  of  the  proceeds  of  sale  prior  to  the  payment  of  plaintiff's  mort- 
gage, the  appellate  court  will  not  pass  upon  the  question  of  the  al- 
lowance of  attorney's  fees  for  defending  against  the  appeal  by  the 
plaintiff,  but  application  for  any  further  proper  allowance  for  rea- 
sonable attorney's  fees  in  the  supreme  court,  imder  section  1195 
of  the  Code  of  Civil  Procedure,  must  be  made  to  the  superior  court, 
which  has  jurisdiction  to  determine  that  question.  (Williams  v. 
Gaston,  641.) 

See  Corporations,  1-3. 
BCENES  AND  MINING. 

1.  Mmmo  CoBPOBATioNs — DisposmoH  or  ''MnoNG  GB0t7in>''— Rativi- 

OAnON  BY  StOCKHOM>EB8 — CONSTBUOTION  OF  STATUTE. — ^Thc   act  of 

April  23,  1880,  "for  the  further  protection  of  stockholders  in  min- 
ing corporations,"  requiring  that  any  disposition  of  its  "mining 
ground"  must  be  ratified  by  the  holders  of  at  least  two-thirds  of 
its  stock,  does  not  import  that  its  "mining  ground"  shall  be  subject 
to  mineral  entry,  or  shall  be  valuable  for  minersl  deposits  in  the 
sense  of  the  federal  statutes  relating  to  public  lands,  but  applies 
to  any  ground  acquired  by  such  corporation  for  mining  purposes, 
and  subjected  by  it  in  good  faith  to  the  ordinary  process  of  mining 
with  a  view  to  utilize  the  product  for  commercial  purposes,  regard- 
less of  the  chemical  or  geological  character  of  the  article  mined,  and 
regardless  of  whether  the  mining  is  at  a  profit  or  at  a  loss,  or 
whether  sound  judgment  would  or  would  not  approve  of  that  use  of 
the  land.      (Johnson  v.  California  Lustral  .Co.,  283.) 

2.  MovroAQE  ON  'Taint-Stone"  Mine— Meaning  of  Tebv  "Minino 

Gboitnik" — A  mortgage  on  ground  owned  and  mined  by  a  mining 
corporation,  for  rock  called  *1ustral,"  or  "paint-stone,"  which  is 
worked  by  the  ordinary  process  of  mining  and  pulverised  in  a  mill. 
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asd  the  product  8old  to  be  used  in  ihe  manufacture  of  paint,  is  a 
mortgage  on  '^mining  ground"  within  the  meaning  of  the  statute, 
and  is  not  valid  unless  ratified  by  the  holders  of  at  least  two-thirds 
of  the  capital  stock.     (Id.) 

3.  Statute  Limited  to  "Minino  GBOUin>." — The  act  of  April  23,  1880, 
M  limited  in  its  operation  to  Uie  '^mining  ground'  of  the  mining  cor- 
poration, and  the  appurtenances  connected  therewith,  and  does  not 
apply  to  other  real  property  of  the  corporation.     (Id.) 

4.  MiNINO    COEPOBATIOlfB — AOT    POB    PBOTECnON    OF    StOCKHOLDEBS — 

Chaivob  or  Penaiat— ^NDBneinHBNT  Pbovision — Oonstitdtional 
I»AW. — ^The  change  of  penalty  by  the  amendment  of  1897  to  the  act 
of  1874,  lor  the  protection  of  stockholders  of  mining  corporations, 
so  as  to  limit  the  reoofery  for  tlie  failure  of  the  directors  to  post 
monthly  accounts,  and  weekly  statements  of  superintendents,  to  the 
actual  damage  alleged  and  proTed,  is  a  valid  and  independent  pro- 
vision, not  alFected  by  the  question  whether  the  amendment  of  1897 
is  in  part  unconstitutional,  either  because  it  includes  foreign  cor- 
porations not  embraced  in  the  title,  or  because  it  makes  an  arbitrary 
classification  of  corporations  whose  stock  is  listed  and  offered  for 
sale  at  public  exchange.  (Johnson  v.  Tautphaus,  606.) 
See  Corporations,  9,  10;  Partnership,  4-6;  Trusts,  6-7. 

MISTAKE. 

1.  MiSBBPBESENTATIOKS  Ad  TO  TOCB  VOB  RSDEICPTHm-— EMPUOnORT  OF 

DEFENDAirr'8  Attobnets — Refusal  of  Tender — Fsaud — Equitable 
Relief. — Where  the  plaintiff,  in  an  action  to  foredoae  a  mortgage 
executed  prior  to  1897,  employed  the  defendant's  attorney  to  make 
tke  bid  at  the  aak^  and  mitrepraeufeed  through  them  to  tiw  de- 
fendant that  he  had  twelve  months  in  which  to  redeem,  and  de- 
fendant, relying  on  the  truth  of  tiie  representations,  negleeted  to 
redeem  within  six  months,  as  he  otherwise  would  have  done,  and 
tendered  a  full  redemption  wiUiin  ttie  twelve  montlia,  the  relnsal  to 
Accept  the  tender  opesated  as  a  fraud  upon  the  defendant,  and  he  is 
entitled  to  equitable  relief,  r^gavdlees  of  whether  the  minepersent- 
ations  were  fraudulently  or  honeitly  made.  (Benson  v.  tenting, 
532.) 

2.  Equtiabub  Estoppbl  or  PcAOiTiFrw— In  such  ease,  the  plaintiff  is 

eguitahly  esti^iped  to  insist  upon  the  statutory  period,  on  the  ground 
that  the  defendant  was  luUed  by  the  plaintiff's  asnxanees  into  a 
false  security,  notwithstandii^  the  assurances  wane  not  in  writing, 
■and  were  made  without  consideration.  (Id.) 

3.  Mutual  Misxake  ab  to  tbb  Law. — ^A  plain  and  acknowled|(ad  mis- 

take «f  law  is  not  heyond  tiie  reach  of  equity;  and  where  all  parties 
understood  the  law  alike,  all  making  the  same  ndstalDs,  and  where 
the  mistake  operates  to  deprive  one  of  the  parties  of  a  Taluable 
right,  such  as  that  of  redemption,  and    to  give  to  the  other  party 
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a  material  advantage  not  contemplated  by  either,  a  court  of  equity 
will  adjust  their  rights  sm  though  the  law  relating  therfcto  was  in 
fact  as  the  parties  supposed  it  to  be,  if  necessary  to  do  justice  be- 
tween them.     (Id.) 

See  Estates  of  Deceased  Persons,  26,  27. 

MONEY  HAD  AND  RECEIVED. 

AonoN  roB  Money  Had  and  Received — Equity  and  Good  Conscience. 
— ^An  action  for  money  had  and  received  is  based  upon  the  prin- 
ciple that  one  party  has  money  which  in  equity  and  good  conscience 
belonge  to  another;  and,  where  the  defendant  has  no  money  which 
belongs  in  equity  and  good  conscience  to  the  plaintiff,  the  action 
cannot  be  maintained.  (County  of  Sacramento  v.  Southern  Pac. 
Co.,  217.) 
See  Equity. 

MORTGAGE. 

1.  Estate  of  Deceased  Person — Mortgage  by  Executor — Obdeb  roB 
Mortgage — Note. — Under  section  1578  of  the  Code  of  Civil  Proce- 
dure, prescribing  the  proceedings  requisite  in  order  to  mortgage 
real  property  belonging  to  the  estate  of  a  deceased  person,  a  prom- 
issory note  and  mortgage  of  such  property,  executed  by  the  executor 
in  pursuance  of  an  order  of  the  court,  are  not  invalidated  merely 
because  the  order  directing  the  execution  of  the  mortgage  omitted 
to  direct  the  execution  of  the  note.     (Fast  v.  Steele,  202.) 

2.  Date  or  Payment. — ^An  order  made  under  said  section,  directing 
that  the  mortgage  should  be  made  payable  "  on  or  before  two  years" 
after  its  date,  is  complied  with  by  the  execution  of  a  note  and  mort< 
gage  which  are  made  payable  "on  or  before  one  year"  after  their  date. 
(Id.) 

8.  Obal  DntEcnoNS  or  Judge. — ^An  oral  direction  made  by  the  judge 
to  the  executor,  at  the  time  of  making  the  order,  instructing  him 
to  pay  or  individually  secure  the  interest  to  become  due  on  the  note 
which  was  to  be  secured  by  the  mortgage,  does  not  affect  the  rights 
of  the  mortgagee,  if  he  was  without  knowledge  or  notice  of  such 
direction.     (Id.) 

4.  Note — Mortgage  as  Collateral  Security — Foreclosure — Bid  in 
Interest  or  Principal  Debtor — AccorNTiNo — Trust. — Where  a 
loan  evidenced  by  a  note  given  by  direction  of  the  lender  to  his  agent 
was  collaterally  secured  by  a  note  and  mortjiifage  for  a  much  larger 
sum  assigned  to  the  same  agent,  whicli  was  foreclosed  by  the  agent 
under  an  agreement  with  the  principal  debtor  that  the  bid  should 
not  be  less  than  the  amount  thereof  for  his  benefit,  such  debtor  is 
not  entitled  to  demand  an  accounting  and  payment  of  the  surplus 
of  tlie  collateral  note  and  mortgage  above  the  original  debt  se- 
oured,  and  a  decree  declaring  that  the  land  purchased  under  the 
foreclosure,  and  the  deficiency  judgment  therein,  are  held  in  trust 
CXXVII.    Cal.— 48 
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by  the  agent  as  security  for  the  principal  debt,  and  refusing  an  ac- 
counting, will  be  affirmed  upon  appeal  of  the  debtor  thenfrooL 
(Hoult  V.  Ramsbottom,  171.) 

5.  Collection  of  Collatebal  Securitt — Right  of  Debtob  to  Ao- 
oouNTiNa. — ^The  holder  of  a  mortgage  as  collateral  security  may 
foreclose  the  lien,  and  if  he  does  so  of  his  own  notion,  without 
fraud,  he  takes  the  absolute  legal  title  to  the  property  free  from 
any  trust  therein,  and  must  account  to  the  debtor  for  the  proceeds, 
if  there  is  any  surplus  thereof.  But  where  the  bid  is  made  larger 
than  it  otherwise  would  be  at  the  request  of  the  debtor,  and  fbr 
his  benefit  in  respect  of  the  amount  of  the  excess,  it  would  be  in- 
equitable to  compel  an  accounting  of  the  surplus,  which  eodsted 
only  by  reason  of  the  act  of  the  debtor;  and  he  must  be  limited  in 
Budi  case  to  a  right  of  redemption  upon  paying  the  principal  debt, 
or  to  a  right  to  have  the  trust  property  sold  and  the  proceeds 
ratably  apportioned.     (Id.) 

0.  Harmless  Rejection  of  Evidence. — ^The  rejection  of  evidence  as 
to  the  relations  between  the  lender  and  his  agent,  which  could  not 
in  anywise  prejudice  the  rights  of  the  appellant,  under  the  findings 
and  decree  entered  in  his  favor,  or  entitle  him  to  any  relief  other  or 
greater  than  that  awarded,  cannot  be  ground  for  reversal  upon 
his  appeal.     (Id.) 

7.  FOBBCLOSUBB— MaTUBITT — SELECTION      BT      MOBTQAQEB— SlIFUlATED 

Dismissal  op  Action — Statute  of  Limitations.— Under  a  mort- 
gage providing  for  an  election  of  the  mortgagee  upon  nonpayment 
of  interest  for  thirty  days  to  treat  the  mortgage  as  due  and  to  fore- 
close it,  where  a  former  action  of  foreclosure  was  dismias^d  by 
stipulation  upon  payment  of  all  interest  then  due,  in  discharge  of 
the  default,  and  interest  was  thereafter  paid  for  several  years,  Uie 
statute  of  limitations  against  a  second  action  brought  after  ma- 
turity of  the  note  does  not  begin  to  run  from  the  oommenoament 
of  the  first  action,  but  only  from  the  maturity  of  the  note.  (Cali- 
fornia Sav.  etc.  Soc.  v.  Culver,  107.) 

8.  Provision  fob  Benefit  of  Mobtqaqee — ^Waiver  of  Penalty. — ^The 

provision  for  foreclosure  by  the  mortgagee,  at  his  election,  upon 
default  of  interest,  is  for  his  benefit,  and  the  mortgagor  cannot 
cUim  that  the  note  secured  is  due  until  its  maturity.  The  mort- 
gagee may  waive  the  penalty  for  the  default;  and  the  bringing  of 
a  foreclosure  suit  does  not  put  it  out  of  his  power  to  waive  the 
penalty,  by  accepting  a  payment  of  all  interest  due  and  dismissing 
the  action.     (Id.) 

0.  EsTOPFEL  OF  Mortgagor. — ^The  mortgagor,  having  claimed  that  all 
interest  was  paid  prior  to  the  commencement  of  the  first  aetioBy 
and  afterward,  upon  payment  of  interest  to  the  date  of  dfamissaly 
having  stipulated  with  the  mortgagee  for  dismiasal  thereof,  and 
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having  continued  to  pay  interest  thereafter,  is  estopped  from  setting 
up  the  statute  of  limitations  as  having  run  from  the  date  of  the 
first  action  against  another  action  to  foreclose  the  mortgage  after 
maturity  of  the  note.     (Id.) 

10.  MOBTaAOB  BT  DEED  ABSOLUTE — ^TlTLE  OF  MORTGAGOR. — In  this  state 

a  deed  absolute  in  fcM'm,  but  intended  as  a  mortgage,  is  a  mortgage, 
and  conveys  no  title  to  the  grantee  named  in  the  instrument. 
(Byrne  v.  Hudson,  264.) 

11.  Action  to  Declare  Deed  a  Mortgage — Power  op  Court — Strict 

Foreclosure — Erroneous  Judgment. — In  an  action  to  have  it  ad- 
judged that  a  deed  from  plaintiff's  grantor  to  the  defendant  is  a 
mortgage,  the  court,  after  having  found  that  it  is  a  mortgage,  has 
no  power  under  our  system  to  make  a  strict  foreclosure  thereof  in 
the  action,  and  to  bar  and  destroy  plaintiff's  equity  of  redemption 
and  other  right  to  the  property  at  the  end  of  twenty  days  after 
written  notice  of  the  judgment,  if  the  mortgage  should  not  then 
be  paid.  Sueh  a  judgment  is  erroneous,  though,  perhaps,  not  void, 
if  not  appealed  from.     ( Id. ) 

12.  Written  Notice  or  Judgment — Forfeiture  of  Rights. — The  pro- 

vision in  the  judgment  for  a  forfeiture  of  the  plaintiff's  rights 
within  twenty  days  after  written  notice  of  the  entry  of  the  judg- 
ment, if  no  redemption  should  be  made  within  that  period,  must  be 
construed  as  requiring  a  separate  written  notice  expressly  intended 
for  the  purpose  of  starting  the  period  of  time  mentioned  in  the  judg- 
ment.    (Id.) 

13.  Incidental  Recital  in  New  Trial  Notice — Knowledge  of  Judg- 

ment.— ^A  mere  incidental  recital  of  the  rendering  of  the  judgment 
in  a  notice  of  motion  for  a  new  trial  is  not  a  sufficient  compliance 
with  the  terms  of  the  judgment  respecting  written  notice;  nor  is  the 
actual  knowledge  by  plaintiff  of  the  rendition  of  the  judgment  ma- 
terial upon  the  question  of  such  compliance.     (Id.) 

14.  Final  Judgment  Barring  Plaintiff's  Rights — Appeal. — A  sub- 

sequent judgment  assuming  to  bar  the  plaintiff  from  all  equity  of 
redemption  or  other  right  to  the  mortgaged  premises,  and  dismiss- 
ing the  action  for  noncompliance  with  the  terms  of  the  judgment 
as  to  the  time  for  redemption,  is  a  final  judgment  as  respects  the 
rights  of  the  plaintiff,  and  is  appealable  by  the  plaintiff  as  such.  . 
(Id.) 

16.  Corporations — Vacanot  in  Board  of  Direotobs — Corporate  Act 
BY  Majority  of  Full  Board— Validity  of  Mortgage. — Notwith- 
standing a  vacancy  in  the  board  of  directors  of  a  corporation  or- 
ganized under  the  laws  of  this  state,  it  seems  that  a  vote  of  a  ma- 
jority of  the  full  board  is  valid  as  a  corporate  act  to  sanction  the 
execution  of  a  mortgage  upon  property  conveyed  to  the  corporation 
by  the  mortgagee.     (Porter  v.  Lassen  County  Land  etc.  Co.,  261.) 
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16.  Ratification  of  Mobtgage  bt  Full  Boabd. — ^The  subsequent  s^ 
tion  of  a  full  board  requiring  the  mortgagee  to  make  additional  ad- 
vances on  the  security  of  his  mortgage,  and  recognizing  iU  validity 
in  a  resolution  authorizing  a  second  mortgage  upon  the  property,  is 
a  full  ratification  of  the  first  mortgage.     (Id.) 

17.  PuBADiiro  or  Mobtoage  bt  Ck>BPOEATioN — ^Pboof  of  Ratifica- 
tion.— ^Where  a  mortgage  executed  by  the  corporation  is  pleaded, 
proof  of  a  subsequent  ratification  is  as  pertinent  to  support  the  al- 
legation as  proof  of  a  prior  authorization.     (Id.) 

18.  Inoompbtbnct  of  One  Dibectob  to  Act. — ^The  incompetency  of  one 
director  to  act,  by  reason  of  his  interest  in  the  transactions  lead- 
ing to  the  conveyance  of  the  property  to  the  corporation,  and  to 
the  execution  of  the  mortgage  by  the  corporation,  cannot  affect  the 
validity  of  the  original  authorization  of  the  mortgage  by  a  ma- 
jority of  the  full  board  of  directors  to  which  his  vote  was  not  neces- 
sary, nor  affect  the  subsequent  ratification  ot  the  mortgage  by  a  new- 
ly elected  full  board  of  directors,  of  which  he  was  a  member.     (Id.) 

19.  Sbcubitt  fob  Advances— Demand  and  Refusal — Fbaud.— Where 
the  mortgagee  did  not  bind  himself  by  the  terms  of  the  mortgage 
to  make  further  advances  which  were  provided  for  therein,  except- 
ing such  advances  within  a  specified  limit  as  might  be  required  to 
compromise  any  hostile  claim  to  the  mortgaged  property,  when 
requested  so  to  do  by  the  corporation,  a  mere  demand  by  the  corpora- 
tion for  further  advances  without  reference  to  such  a  compromise, 
and  a  refusal  to  make  the  advances  demanded,  does  not  show  any 
fraud  committed  by  the  mortgagee  upon  the  corporation.     (Id.) 

20.  Pleading — ^Vabiance — Exclusion  of  Evidence. — ^Where  the  an- 
swer alleged  merely  a  demand  by  the  corporation  for  further  ad- 
vances, and  a  refusal  by  the  mortgagee  to  make  any  further  ad- 
vances, an  offer  to  prove  a  demand  for  an  advance  to  carry  out  a  com- 
promise of  a  hostile  claim  is  properly  refused,  and  evidence  thereof 
properly  excluded,  upon  the  ground  that  it  had  not  been  pleaded. 
(Id.) 

21.  Refusal  to  Make  Promised  Advances— Recoupment — Pleading.— 
The  refusal  of  the  mortgagee  to  make  promised  advances  cannot 
render  the  mortgage  wholly  void  and  incapable  of  enforcement;  but 
the  mortgagor,  in  such  case,  can  only  recoup  the  actual  damage 
shown  to  have  resulted  from  the  breach  of  that  stipulation  in  the 
contract,  under  a  pleading  justifying  such  recoupment     (Id.) 

22.  Application  of  Advances. — The  mortgagee  is  not  bound  to  see  that 
advances  made  by  him  to  be  expended  in  the  care  and  preserva- 
tion of  the  mortgaged  property  are  so  expended  by  a  representa- 
tive of  the  oorportion  to  whom  the  advances  are  properly  paid. 
(Id.) 
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28.  COHSIDERATION    OF    MOBTOAGB — ^ADVANCES    InUBINO    TO    BENEFIT    OF 

CoBPOBATiONS. — ^A  mortgage  executed  to  secure  advances  made  bj 
the  mortgagee  for  the  care  and  preservation  of  the  property  of  the 
corporation,  and  of  trust  property  which  inured  to  its  benefit,  and 
which  was  conveyed  to  it  by  the  mortgagee,  has  a  sufficient  con- 
sideration for  its  support.     (Id.) 

24.  Agreement  with  Owneb  of  Stock  Pebsonally — Conveyance  of 
Trust  Property — Corporate  Property — ^Assumption  of  Liabili- 
ties BY  Corporation. — The  consideration  of  the  mortgage  is  not 
affected  by  the  facts  that  the  mortgagee  became  trustee  of  lands  con- 
veyed to  him  as  security  for  advances  thereupon  under  a  personal 
contract  made  with  the  owner  of  nearly  all  of  the  stock  of  the  cor- 
poration, who  was  then  acting  in  his  own  name,  but  for  the  benefit 
of  the  corporation  (the  corporation  being  then  dormant),  and 
that  such  owner  assumed  to  convey  to  said  trustee  as  security  the 
property  which  then  belonged  to  the  corporation,  and  that  such 
property,  together  with  the  other  property  held  in  trust,  was  con- 
veyed by  the  trustee  to  the  corporation,  after  assumption  by  it  of 
all  the  acts  and  liabilities  of  the  owner  of  such  stock,  without  dis- 
pute as  to  their  correctness.     (Id.) 

26.  Chattel  Mortgage — Necessity  of  Record — Invalidity  as  to  Cred- 
itors.— The  record  of  a  chattel  mortgage  upon  personal  property 
pursuant  to  section  2957  of  the  Civil  Code  is  intended  to  take  the 
place  of  the  immediate  delivery  and  continued  change  of  possession 
of  personal  property  required  in  other  cases  of  transfer  by  section 
3440  of  that  code;  and  if  the  mortgage  is  not  acknowledged  or 
proved,  certified,  and  recorded  as  required  by  section  2957,  it  is 
void  as  to  the  creditors  of  the  mortgagor.  (Ruggles  v.  Cannedy, 
290.) 

26.  Prompt  Recobd  Essential — Insolvency  of  Mobtoagob — ^Delayed 

Record — Subsequent  Creditors — Action  by  Assignee. — A  prompt 
record  of  the  chattel  mortgage  is  essential  in  order  to  make  it  valid 
as  against  the  creditors  of  the  mortgagor;  and  where  the  record 
thereof  was  delayed  for  more  than  six  months,  and  was  made  only 
two  days  prior  to  the  adjudication  in  insolvency  of  the  mortgagor, 
the  mortgage  is  void,  especially  as  to  the  subsequent  creditors  of  the 
mortgagor,  who,  without  notice  of  the  mortgage,  rendered  credit 
to  him ;  and  the  assignee  in  insolvency,  representing  such  creditors, 
who  have  proved  their  claims,  may  maintain  an  action  to  have  the 
mortgage  adjudged  null  and  void  as  to  them.  [Garoutte,  J.,  Van 
Dyke,  J.,  and  Harrison,  J.,  dissenting.     (Id.) 

27.  Gknkbal  Rights  of  Cbeditobb — Specific  Luen  ob  Intebest. — In 
general,  a  creditor  at  large  cannot  set  aside  a  chattel  mortgage  for 
want  of  record,  or  any  transfer  of  personal  property  for  want  of 
an  immediate  delivery  and  change  of  possession,  if  he  has  not  first 
acquired  an  attachment  lien,  or  a  judgment  and  levy  under  execution 
or  Bome  specific  interest  in  the  mortgage  property.     (Id.) 
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28.  PiiTTEZiTioN  or  Suit  bt  Insoltenct— Paoor  or  CLAma  aqainst  In- 

SOLVENT   DBBI0B--RCPBKaENTATI01f   Or   XllTKRBBT  BT       AbSIONBE. — 

Where  creditors  of  an  insolvent  mortgagor  of  personal  property 
are  prevented  from  suing  by  reason  of  tbe  adjudication  of  his  in- 
solvency, and  are  limited  to  the  proof  of  their  claims  against  him, 
such  proof  is  the  equivalent  of  a  judgment,  and  shows  sufficient  in- 
terest of  the  creditors  in  the  mortgaged  property  to  warrant  the 
assailing  of  the  chattel  mortgage  as  a  void  act  for  want  of  prompt 
record,  and  the  assignee  in  insolvency  represents  the  interest  of  the 
creditors,  and  may  recover  the  property  for  their  benefit.     ( Id. ) 

29.  VoLUNTABT  iNBOLVENcnT— EmcT  OT  Adjcdicatior. — ^Where  the 
debtor  goes  into  voluntary  insolvency,  the  adjudication  in  insol- 
vency, in  the  absence  of  a  showing  to  the  contrary,  is  sufficient  proof 
of  the  inadequacy  of  the  property  to  pay  the  debts  in  full  to  justify 
a  proceeding,  on  behalf  of  the  creditors,  to  avoid  a  transfer  or  chat- 
tel mortgage  which  is  void  as  to  the  creditors.     (Id.) 

80.  Code  Pbovibions  as  to  AsBioifBB— Genebal  Powee  uivdeb  Insol- 
vent Act. — ^The  inclusion  of  the  assignee  in  insolvency  in  section 
3440  of  the  Civil  Code,  and  the  omission  to  refer  to  him  in  section 
2957  of  that  code,  does  not  affect  the  general  power  of  the  assignee 
in  insolvency  conferred  by  the  Insolvent  Act  to  represent  the  in- 
solvent estate,  and  to  maintain  suits  for  the  benefit  of  the  creditors 
of  the  insolvent  debtor  in  cases  arising  under  section  2957.     (Id.) 

31.  Sale  undeb  Fobbclosube— Time  iob  Redemption — Change  of 
Statute. — ^The  change  of  the  statutory  time  for  redemption  from 
six  months  to  twelve  months  by  the  amendment  of  1897  to  section 
702  of  the  Code  of  Civil  Procedure  did  not  affect  the  time  for  re- 
demption under  foreclosure  of  a  mortgage  executed  prior  to  that 
amendment.     (Benson  v.  Bunting,  532.) 

32.  Action  upon  Note— Bbgital  of  Mobtgaqe  in  Note— Pleading— 
Priica  Faoie  Evidencsb— Nonsuit. — In  an  action  upon  a  note  which 
contains  a  recital  that  it  is  secured  by  mortgage,  though  such  re- 
cital may  not  be  sufficient  as  a  statement  of  fact  in  a  pleading,  yet 
when  the  note  was  offered  in  evidence,  the  recital  became  prima 
facie  evidence  of  the  fact  stated,  and  a  nonsuit  was  properly  granted, 
upon  the  ground  that  the  note  was  secured  by  mortgage,  and  that 
no  action  was  brought  to  foreclose  it.  (Hibernia  Sav.  etc.  Soc.  v. 
Thornton,  575.) 

83.  Assumpsit — Defense — Conveyance  of  Real  Property  to  Plain- 
tiff— Payment — Secubitt — Sale  and  Appucation  of  Proceeds. — 
It  is  a  defense  to  an  action  of  assumpsit  for  money  paid  for  the 
use  of  the  defendant  at  his  request,  that  the  defendant  conveyed 
real  property  to  the  plaintiff  either  in  payment  of  the  debt,  or  by 
way  of  security,  for  the  purpose  and  intention  that  the  plaintiff 
should  sell  the  property  and  apply  the  proceeds    to    the    payment 
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of  tha  indcbtedneae,  and  that  plaintiff  has  not  exhausted  the  se- 
curit/.     (Hodgkins  ▼.  Wright,  688.) 

34.  Absoluti  GoNTSTAiTCES  TO  Sbcuiud  Debt— Oontsabt  Stipuiations 
Imicatesiai.. — Conveyanoes,  absolute  in  form,  given  in  fact  to  secure 
the  payment  of  a  debt,  are  mortgages,  subject  to  foreclosure  and 
to  the  right  of  redemption,  no  matter  how  expressly  the  parties 
haTe  stipulated  that  they  shall  not  be  so  deemed,  or  that,  in  case 
of  a  failure  to  pay,  the  title  of  the  mortgagee  shall  be  absolute,  and 
that  no  foreclosiupe  need  be  had,  and  that  the  debtor  does  not  in- 
tend to  redeem*     (Id.  ) 

35.  Tbust  Deeds — ^Abseitob  of  Writing — Parol  Evidence — ^Pboof  of 
MoBTGAGE  Secubjtt. — Ck>nveyances  absolute  in  form  may  be  shown 
by  evidence  to  be  mortgages,  but  not  to  be  trust  deeds  to  secure  in- 
debtedness from  the  grantor  to  the  grantee.  Trusts  in  real  estate, 
other  than  resulting  trusts,  can  be  created  only  by  writing;  and  oral 
eyidence  that  it  was  intended  that  the  grantee  should  sell  the 
property  and  give  the  grantor  credit  for  the  proceeds,  does  not 
establish  an  express  trust,  but  indicates  a  mortgage  security.    ( Id. ) 

36.  Doctrine  and  Effect  of  Trust  Deeds — Personal  Action. — ^The 
doctrine  of  trust  deeds  to  secure  indebtedness  will  not  be  extended 
to  deeds  which  are  not  expressly  of  that  character.  In  effect,  they 
are  mortgages  with  power  to  sell,  though  not  requiring  foreclosure. 
It  seems  that  one  who  has  conveyances  which  are  expressly  trust 
deeds  to  secure  indebtedness  cannot  bring  a  personal  action  until 
the  security  is  exhausted.     (Id.) 

37.  FOBEOLOBTTBE  OF  MORTOAGES — CROSS-COMPrJklNT — MORTGAGES  OF  DIS- 
TINCT Tracts  to  Secure  One  Debt — New  Parties. — In  an  action 
to  foreclose  two  several  mortgages  executed  by  each  of  the  makers 
of  a  joint  and  several  note  to  plaintiff,  upon  his  individual  property, 
a  subsequent  mortgagee,  made  a  party  defendant,  who  holds  a  note 
of  one  of  the  same  makers,  secured  by  a  mortgage  executed  by  him 
and  a  third  person  upon  a  larger  tract,  and  also  secured  by  a  sub- 
sequent mortgage  executed  by  the  same  maker  upon  a  wholly 
distinct  tract,  may,  by  cross-complaint,  foreclose  both  of  his  mort- 
gages, bringing  in  whatever  new  parties  are  necessary  to  such  fore- 
closure. It  is  error  to  strike  out  from  the  cross-complaint  allega- 
tions oonoeming  the  mortgage  upon  the  distinct  tract  securing  the 
same  debt  secured  by  the  mortgage  of  the  larger  tract,  which  in- 
cluded premises  covered  by  one  of  the  plaintiff's  mortgages.  ( Stock- 
ton Say.  etc.  Soc.  v.  Harrold,  612.) 

38.  Loss  OF  LiEif  not  Fobbolosed. — If  the  defendant  were  to  sue  in  an 
independent  action  of  foreclosure,  he  would  lose  the  lien  of  the  mort- 
gage of  the  distinct  property  securing  the  same  debt,  if  it  were 
omitted  from  the  foreclosure;  and  he  cannot  be  oompelled  to  loae 
part  of  his  seearity,  when  foreclosing  his  mortgages  by  way  of  cross- 
eonplaint.    (Id.) 
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39.  Right  of  Cboss-Cokplainaivt — ^Additional  Land — New  Pabtics. — 
The  provision  in  aection  442  of  the  Code  of  Civil  Procedure  for  a 
cross-complaint,  where  affirmative  relief  is  sought  affecting  the  prop- 
erty to  which  the  action  relates,  only  requires  that  there  shall  be 
some  connection  between  the  cause  of  action  in  the  cross-complaint 
and  the  property  to  which  the  action  relates;  and  the  fact  that  the 
cause  of  action  of  the  defendant  includes  additional  land  as.  well  as 
that  with  which  the  plaintiff  is  concerned,  and  the  further  fact  that 
new  parties  are  brought  in  by  the  cross-complaint,  are  not  ten- 
able objections  thereto.     (Id.) 

40.  Mortgage  of  Distinct  Land  Secubing  Distinct  Notes — ^Restric- 
tion OF  Foreclosure  by  Cross-Complaint — Decree  Saving  Lien. — 
Where  the  mortgage  of  the  distinct  tract  of  land  not  included  in 
the  complaint  not  only  secured  a  joint  note,  which  was  also  secured 
by  a  mortgage  inclusive  of  part  of  the  land  described  in  the  com- 
plaint, but  also  secured  a  wholly  distinct  note  of  one  of  the  parties 
to  the  joint  note,  it  cannot  be  foreclosed  by  cross-complaint,  so  far 
as  respects  such  distinct  note;  but  the  decree  of  foreclosure  should 
save  from  the  effect  of  the  sale  the  lien  of  the  mortgage  securing 
such  distinct  note.     (Id.) 

41.  Successive  Foreclosures — CtoNSTBUCTioN  of  Code. — Section  726  of 
the  Code  of  Civil  Procedure,  providing  that  there  shall  be  but  one 
action  to  recover  any  debt  secured  by  mortgage,  does  not  prohibit 
successive  foreclosures  for  distinct  debts  secured  by  the  same  mort- 
gage when  the  circumstances  render  that  course  proper.     (Id.) 

See  Estates  of  Deceased  Persons,  16- 17,  23-27,  46;  Executions; 
Insurance,  I;  Mechanic's  Lien,  0;  Mines  and  Mining,  2;  Mis- 
take, I;  Negotiable  Instruments,  7;  Replevin,  1,  2;  Summons, 
4,  6. 

MUNICIPAL  CORPORATIONS. 

1.  Control  of  Charter  by  General  Laws — Construction  of  Con- 
*  BTiTUTiON — Suspension    of    Chabteb   Provisions. — ^Section   6   of 

article  XI  of  the  constitution  as  it  stood  prior  to  the  amendment  of 
1896,  providing  that  "cities  and  towns  heretofore  or  hereafter  or- 
ganiEed,  and  all  charters  thereof  framed  or  adopted  by  the  authority 
of  this  constitution,  shall  be  subject  to  and  controlled  by  general 
laws,"  is  not  to  be  construed  as  providing  that  charter  provisions 
shall  be  repealed  by  a  general  law  upon  the  same  subject  matter, 
but  only  that  the  operation  of  the  inconsistent  charter  provisions 
shall  be  suspended  during  the  paramount  operation  of  the  general 
law.      (Byrne  v.  Drain,  663.) 

2.  Amendment  of  Constitution— -Exception  of  Municipal  Affaibs — 
Retbosfectiyb  Opebation— Restoration  of  Chabteb  Pbovisionb. — 
The  amendment  of  1896  to  section  6  of  artide  XI  of  the  eonstitution, 
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inserting  the  words  "except  in  municipal  affairs/'  was  retrospective 
in  its  operation,  and  applied  to  all  existing  charters.  It  had  the 
effeet  to  remove  the  paramount  control  of  general  laws  in  respect 
to  municipal  affairs,  and  to  restore  the  operation  of  municipal  char- 
ters in  respect  to  such  affairs,  which  were  suspended  by  general 
laws  prior  to  that  amendment.      (Id.) 

3.  Ofkbuxq  and  Widening  Streets — General  Law  of  1890 — Chabtee 

or  Los  Angeles. — The  opening  and  widening  of  streets  are  "muni- 
eipal  affairs"  within  the  meaning  of  the  constitution ;  and  the  pro- 
visions of  the  charter  of  Los  Angeles  on  that  subject  matter  which 
were  suspended  by  the  general  law  of  March  6,  1889,  were  relieved 
from  the  control  of  that  statute  by  the  amendment  of  1896  to  sec- 
tion 6  of  article  XI  of  the  constitution.     (Id.) 

4.  Void  Assessment  under  General  Law. — ^The  general  law  of  March 

6,  1889,  having  ceased  to  be  operative  in  the  city  of  Los  Angeles,  in- 
1896,  an  assessment  thereafter  made  in  that  city  based  upon  pro- 
ceedings taken  under  the  general  law,  and  not  under  the  charter, 
Is  void.     (Id.) 

See  Counties;    Game;    Irrigation  District;    Schools;    Street  As- 
sessment; Taxation. 

MURDER  AND  MANSLAUGHTER.     See  Criminal  Law,  26-40. 

NAMES.    See  Criminal  Law,  41,  42,  61,  62. 

NATIONAL  BANK.    See  Attachment 

NEGLIGENCE. 

1.  Evidence  of  Negligence — Interprbtation  foe  Plaintiff— Injury 
in  Untimbered  Tunnel. — Upon  a  motion  for  nonsuit  in  an  action 
by  an  employee  to  recover  damages  suffered  from  the  falling  of  a 
rock  in  an  untimbered  tunnel,  evidence  that  timbers  were  required 
to  make  the  tunnel  reasonably  safe  is  to  be  taken  in  connection  with 
other  evidence  which,  though  susceptible  of  two  constructions,  may 
be  interpreted  in  favor  of  the  plaintiff,  to  the  effect  that  no  timbers 
were  provided  for  use  in  the  tunnel,  and  that  the  injury  was  in  a 
completed  part  of  the  tunnel,  and  such  interpretation  of  the  evi- 
dence miist  be  taken  as  true  for  the  purposes  of  the  motion.  (Han- 
ley  V.  California  Bridge  etc.  Co.,  232.) 

2.  Questions  of  Fact — Contributory  Negligence — ^Assumftign  of 

Risks. — The  question  as  to  the  negligence  of  the  defendant  and  the 
contributory  negligence  of  the  plaintiff  or  his  assumption  of  the 
risks  of  his  employment,  with  full  knowledge  of  its  dangers,  must 
be  left  to  the  jury  as  questions  of  fact  to  be  determined  by  them, 
and  not  disposed  of  as  questions  of  law  upon  motion  for  a  nonsuit, 
where  it  cannot  be  said  that  all  reasonable  men  must  draw  the 
same  inference  as  to  the  freedom  of  the  defendant  from  negligenoe, 
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or  as  to  the  contributory  negligence  of  the  plaintiff,  or  aasumption 
of  risks  by  him.     (Id.) 

3.  Masteb  Ain)  Servant — DtnrY  of  Master  to  Pbovidb  Says  Pulcb — 
Pebmansnt  Tunnel — Fall  of  Ovebhanoino  Rock. — ^The  rule  of  law 
requiring  the  master  to  provide  a  safe  place  in  which  his  servants 
may  work  applies  to  the  construction  of  a  permanent  tunnel  in  a 
mountain,  and  it  is  the  duty  of  the  master,  in  so  far  as  the  work 
therein  is  completed,  to  make  the  tunnel  reasonably  safe,  so  as  to 
prevent  the  fall  of  overhanging  rock.     (Id.) 

4.  Action  of  Fkllow-Sbbvants. — ^The  rule  as  to  the  erection  ol  tem- 
porary structures  by  fellow-servants  has  no  application  to  the  con- 
struction of  a  permanent  tunnel;  and  the  fact  that  feUow-serrants 
are  engaged  in  such  construction  cannot  relieve  the  defendant  from 
his  duty  to  provide  a  safe  place  for  his  servants.     (Id.) 

5.  RiOHTB  OF  Sebvant— Pbesumption.— The  servant  has  a  right  to  pre- 

sume that  the  master  has  performed  his  duty  in  making  the  place 
in  which  he  is  directed  to  work  reasonably  safe,  and  to  proceed  upon 
that  presumption,  unless  a  reasonably  prudent  person,  in  performing 
the  work  assigned  to  him,  would  have  learned  facts  from  which  he 
would  have  apprehended  danger  to  himself.     (Id.) 

6.  Inexfbbienced  Sbbvant — ^Unobvioub  Danoeb — ^Absence  of  Wabn- 

ING — Contbibutoby  Neolioence. — ^An  inexperienced  servant  is  not 
chargeable  as  matter  of  law  with  contributory  negligence,  where  the 
danger  to  him  was  not  so  obvious  and  threatening  that  a  reasonably 
prudent  person  in  his  situation  would  have  avoided  it,  and  where 
he  had  no  warning  of  the  danger  occasioned  by  the  fault  of  the 
defendant  in  not  providing  a  safe  place  in  which  to  work.     (Id.) 

7.  Masteb  and  Sebvant^Defbctivb  Afpuanoib — ^Amumftiov  of 
Risk. — ^Notwithstanding  the  n^ligenoe  of  a  master  in  furnishing 
the  servant  with  defective  appliances,  the  servant  sHsumes  the  risk 
of  working  therewith,  and  impliedly  agrees  to  release  the  master 
from  liability  therefor,  if  he  either  continues  to  use  them  with 
knowledge  of  their  dangerous  character  and  without  objeoUon  or 
protest,  or  continues  to  use  them  with  like  knowledge  for  aa  un- 
reasonable time,  after  notification  given  to  the  master* of  their  de- 
fective character,  and  after  the  servant  has  no  right  to  ezpeet 
that  the  defect  will  be  remedied.     (Id.) 

8.  Lapbs'of  Unbeasonablb  Timb— Que8tion0  of  Fact  aitd  Law. — 

Generally,  the  question  of  reasonable  time  is  one  of  fact  for  the 
jury;  but  where  it  appears,  without  conflict  in  the  evidsnoe,  that 
the  servant  continued  his  employment  for  nine  months  after  notifi- 
oation  to  the  master  of  the  defective  appliance,  and  without  any  in- 
timation from  the  master  that  the  defect  would  be  repaired,  diiriog 
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all  of  which  time  the  defect  was  obvioiu  to  his  senses,  the  delay 
is  unreasonable  as  matter  of  law,  and  is  fatal  to  his  cause  of  action 
for  injury  resulting  from  the  defect.     (Id.) 

9.  Evidence — Remedy  of  Defect  afteb  Accident. — ^In  an  action  for 
negligence  of  a  master  in  furnishing  defective  appliances,  evidence 
is  not  admissible  to  show  that  the  defects  were  remedied  after  the 
accident.     (Id.) 

10.  ExFEBT  Evidence — Safety  of  Appliances. — It  is  not  proper,  in 
such  an  action  to  admit  the  testimony  of  expert  witnesses  as  to 
what  appliances  were  safe,  and  what  were  unsafe.  A  master  is 
not  bound  to  furnish  the  safest  appliances.  The  jury  is  the  proper 
judge  of  the  safety  of  the  appliances  actually  used;  and  the  safety 
of  other  appliances  is  immaterial.     (Id.) 

11.  Pboximate  Cause — ^Unlawful  Speed  of  Electric-Cab — Break- 
ing OF  Flange — Question  for  Jury. — ^The  running  of  an  electric- 
car  at  an  unlawful  rate  of  speed  is  evidence  of  negligence,  though 
not  per  ae  of  the  proximate  cause  of  injury  to  the  plaintiff;  but 
where  the  evidence  shows  that  the  plaintiff  was  precipitated  from 
his  seat  and  thrown  wholly  across  the  car  through  a  window  on  the 
opposite  side  thereof,  to  the  ground,  owing  to  the  breaking  of  the 
flange  of  a  wheel  upon  a  curved  track,  and  the  throwing  of  the 
car  violently  from  the  track,  it  cannot  be  said  as  matter  of  law  that 
the  unlawful  speed  of  the  car  was  not  the  proximate  cause  of  the 
injury.  That  question  is  for  the  jury  to  determine  from  the  evi- 
dence, and  it  is  their  province  to  decide  whether  the  plaintiff  would 
not  have  been  injured  as  he  was  if  the  car  had  been  traveling  at  an 
ordinary  and  lawful  rate  of  speed.  (Johnsen  v.  Oakland  etc.  Ry., 
608.) 

12.  Latent  Defect  in  Wheel.— The  fact  that  there  was  a  latent  defect 
in  the  wheel,  not  discovered  or  known  to  exist,  after  the  best-known 
tests  were  applied,  is  not  necessarily  a  complete  defense  to  the 
action;  and  is  not  ground  for  setting  aside  the  verdict  for  the 
plaintiff,  which  may  have  been  properly  based  upon  a  finding  that 
the  unlawful  speed  of  the  car  was  the  proximate  cause  of  the  in- 
jury complained  of.     (Id.) 

13.  Opinion  Evidence  of  Passengebs—Speed  of  Cab. — ^The  testimony 

of  passengers  who  were  riding  on  the  car  at  the  time  of  the  ac- 
ddent,  and  who  were  regular  travelers  upon  this  line,  the  schedule 
and  statutory  time  of  which  was  eight  miles  per  hour,  to  the  effect 
that  the  car  was  going  very  fast,  and  at  an  unusual  rate  of  speed, 
was  proper  evidence  to  go  to  the  jury.  The  law  reopgniaes  a  very 
broad  and  liberal  rule  in  the  reception  of  opinion  evidence  of  non- 
experts as  to  the  rate  of  speed  at  which  oars  may  be  traveling.  (Id.) 
See  Estates  of  Deceased  Persons,  12,  27. 
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negotiable  instruments. 

L  Pboiusbobt  Note— Extension  ov  Time  fob  Patment-^ra.l  Aqbee- 
ifBNT. — The  time  for  the  payment  of  a  promissory  note  past  due 
cannot  be  extended  for  a  definite  period,  so  as  to  bind  the  payee,  by 
an  unexecuted  oral  agreement  that  the  maker  sliall  pay  the  interest 
monthly,  according  to  the  terms  of  the  note,  for  such  period. 
(Henehan  v.  Hart,  656. 

2.  Action  upon  Note— Security  fob  Overdraft — Pleading — Nonpay- 

ment OF  Overdraft  and  Note. — In  an  action  by  a  bank  upon  a 
promissory  note  given  by  the  defendants  to  secure  the  bank  against 
an  overdraft  by  a  partnership  firm,  a  complaint  alleging  that  be- 
tween the  making  and  delivery  of  the  note,  and  the  time  of  its 
maturity,  the  overdraft  by  the  firm  greatly  exceeded  the  amount 
of  the  note,  and  that  no  part  of  the  overdraft,  or  of  the  principal 
sum  or  interest  of  the  note  has  been  {uiid,  states  a  cause  of  action 
and  shows  a  liability  of  the  defendants  to  the  plaintiff  for  the  full 
face  value  of  the  note.  (County  Bank  of  San  Luis  Obispo  v.  Green- 
berg,  26.) 

3.  Intebest  upon  Ovebdraft — ^Amount  of  Note — Verdict. — Where 
the  amount  of  the  overdraft,  with  interest  thereon  at  the  legal  rate, 
after  crediting  all  payments,  exceeded  the  full  amount  of  the  note 
bearing  interest  at  ten  per  cent  per  annum,  payable  quarterly,  and 
compounded  at  the  same  rate,  to  the  date  of  the  verdict,  the  verdict 
should  be  for  the  full  amount  of  the  note,  but  for  no  sum  in  excess 
thereof.     (Id.) 

4.  Rbtubal  of  Inbtbuction  ab  to  Rate  of  Interest — ^Harmless  Rul- 
INO. — ^The  refusal  of  an  instruction  requested  by  the  appellant  as 
to  the  rate  of  interest  to  be  charged  in  the  absence  of  a  special 
agreement  cannot  be  held  injurious  to  the  appellant  if  the  record 
contains  no  specification  of  the  insufficiency  of  the  evidence  to  sus- 
tain the  verdict  in  the  allowance  of  legal  interest  on  the  overdraft, 
and  if  there  is  no  question  on  the  evidence  that  the  amount  of  the 
overdraft  and  legal  interest  equaled  the  amount  of  the  note,  and 
appellant  at  the  trial  recognized  that  legal  interest  should  be  al- 
lowed on  the  overdraft,  in  computing  the  amount  of  the  verdict 
on  the  note.     (Id.) 

6.  Amount  of  Overdrait — Continued  Transactions — ^\^aryixg 
Amount — Concrete  Obligation — Misleading  Instructions. — The 
note  to  secure  the  amount  of  the  overdraft  contemplated  continuing 
transactions  with  the  bank,  and  a  varying  amount  of  overdraft  from 
time  to  time;  but  it  secured  whatever  overdraft  existed  at  the 
maturity  of  the  note,  not  exceeding  the  amount  of  the  note  and  ac- 
crued interest.  The  overdraft  thus  secured  was  treated  by  the 
parties,  and  should  be  treated  at  the  trial,  as  one  concrete  obliga- 
tion; and  offered  instructions  based  upon  the  theory  of  several 
obli^tions  for  the  overdrafts  were  properly  refused  as  misleading. 
(Id.) 
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NEGOTIABLE  INSTRTOIEXTS.  (C(utiimod). 

6.  QTJESTIOIV  fob  JuBY — Co^fPUTATION  OF  AMOUNT  OF  OVEBDBAFT. — The 

final  amount  of  the  overdraft  was  the  question  for  the  jurj  to  de- 
termine, and  was  to  be  determined  by  subtracting  all  that  had  been 
paid  into  the  bank  from  all  that  had  been  drawn  out,  giving  credits 
on  account  of  interest  as  the  law  or  the  agreement  between  the 
parties  might  indicate.    (Id.) 

7.  mortoace  of  fibm  to  secure  overdraft — foreclosure — separate 

Note  as  Collateral — Res  Adjudicata — Construction  of  Code. — 
A  mortgage  executed  to  the  bank  by  a  member  of  the  firm  to  secure 
the  amount  of  the  overdraft  made  by  the  firm  is  a  distinct  obliga- 
tion from  a  separate  promissory  note  executed  by  the  members  of 
the  firm  and  the  appellant  as  collateral  security  for  the  same  over- 
draft, and  does  not  secure  the  payment  of  such  note.  The  fore- 
closure of  the  mortgage  does  not  operate  as  an  adjudication  to  bar 
a  suit  on  the  note,  and  section  726  of  the  Code  of  Civil  Procedure 
is  inapplicable  to  the  case.  (Id.) 
See  Corporations,  6,  6. 

NEW  TRIAL. 

1.  Obdeb  Gbantino  New  Tbial — ^Delay  of  HsABiNa — ^Laches — Con- 
sent— Presumption  upon  Appeal. — ^Upon  appeal  from  an  order 
granting  a  new  trial,  where  the  record  does  not  show  that  any  ob- 
jection was  made  to  delay  in  the  hearing  of  the  motion  on  the 
ground  of  apparent  laches  of  the  moving  party,  it  will  be  presumed 
by  this  court  that  the  tune  for  the  hearing  of  the  motion  was 
extended  by  consent  of  the  parties.     (Churchill  v.  Flournoy,  355.) 

2.  Statement — Reference  to  Map  Tbacing — Stipulation — Presump- 
tion— Clerk's  Certificate. — The  fact  that  the  engrossed  statement 
contained  a  direction  as  to  the  insertion  of  a  map  tracing,  which 
at  the  trial  had  been  directed  to  be  filed  in  lieu  of  a  map  used  in 
evidence,  and  that  it  was  not  inserted,  and  does  not  appear  in 
the  transcript,  does  not  show  a  skeleton  statement  inconsistent 
with  an  order  granting  the  motion,  where  it  appears  that  both 
parties  stipulated  that  the  statement  was  properly  engrossed,  and 
that  such  stipulation  was  approved  by  the  judge.  It  must  be 
presumed  in  support  of  the  order  that  the  map  tracing  was  properly 
used  upon  the  hearing;  and  the  clerk's  certificate  that  it  was  not 
on  file  cannot  be  considered,  and  has  no  efTect  against  such  pre- 
sumption.    ( Id. ) 

3.  Parties  to  Motion — Service  of  Notice — ^Death  of  Disclaiming 
Defendant — Authority  of  Attorney — Jurisdiction — Affirmance 
OF  Order. — ^The  death  of  a  disclaiming  defendant,  in  an  action  in- 
volving the  title  to  water,  after  a  judgment  in  his  favor,  and  before 
notice  of  the  hearing  of  a  motion  for  a  new  trial,  revokes  the  au- 
thority of  his  attorney;  and  the  sei'vice  of  the  notice  upon  his  at- 
torney is  ineffectual  for  any  purpose,  and  cannot  confer  jurisdiction 
upon  the  court  to  grant  the  motion  as  to  him.  But  such  disclaim- 
ing defendant  is  not  a  necessary  or  adverse  party  to  the  motion; 
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NEW  TRIAL  (Contimied). 

and  the  affirmance  of  an  order  granting  the  motion  will  n^  have 
the  effect  to  vacate  the  judgment  in  his  faTor.     (Id.) 

4.  Opinions  of  Tbial  Judge  and  of  Judge  Gbanting  New  Trial.— 
The  opinion  of  the  trial  judge,  whether  appearing  in  the  briefs  of 
counsel  or  in  the  record,  can  onlv  be  useful  to  indicate  the  points 
involved,  and  the  views  of  the  trial  court  thereupon,  and  cannot 
be  considered  to  affect  or  change  the  facts  as  found;  nor  can  the 
reason  given  in  the  opinion  of  the  judge  granting  a  new  trial  con- 
trol the  legal  effect  of  a  general  order  gi-anting  the  same.     (Id.) 

6.  SuFPOBT  OF  Obdeb  Gbantinq  New  Tbial. — ^An  order  granting  a  new 
trial  will  be  aflSrmed,  if  it  can  be  justified  on  any  ground  made  by 
statute  a  ground  for  new  trial,  which  is  included  in  the  motion,  re- 
gardless of  the  ground  on  which  the  court  below  may  have  based 
its  order.     (Id.) 

6.  Change  of  Judge — General  Order  Granting  New    Tbial — Cow- 

FLiCTiNO  Evidence — Presumption. — Wnere  the  trial  is  had  before 
one  judge,  and  the  motion  for  a  new  trial  is  passed  upon  by  an- 
other judge,  the  latter  stands  in  the  shoes  of  the  former,  and  has 
the  same  power  and  is  charged  with  the  same  duty  as  if  the  mo- 
tion had  come  before  the  former.  If  the  motion  is  made  upon  all 
the  statutory  grounds,  a  general  order  granting  a  new  trial,  made 
by  another  judge,  is  entitled  to  the  same  presumption  that  the  court 
changed  its  opinion  as  to  the  effect,  of  conflicting  evidence  as  if  the 
order  were  made  by  the  trial  judge.     (Id.) 

7.  Engrossment  of  Statement — ^Reference  to  Documents  on  Fqjb. — 

A  statement  in  motion  tor  new  trial  is  not  defectively  engrossed 
for  the  purposes  of  the  hearing  on  the  motion,  where  it  makes 
exact  reference  to  documents  on  file  in  the  action,  as  exhibits,  with 
the  direction  "here  insert,"  without  transcribing  them  at  length, 
though  in  printing  the  transcript  on  appeal  the  documenta  referred 
to  must  be  inserted  at  length.  (Lake  Shore  Cattle  Go.  v.  Modoc 
Land  etc.  Co.,  37.) 

8.  Dismissal  of  Motion — ^Abusb  of  Discbetion. — ^Where  the  party 

moving  for  a  new  trial  engrossed  the  statement  and  presented  it  to 
the  judge  for  his  signature  in  due  time,  and  trifling  omissioiiB  noted 
by  him  were  at  once  corrected,  but  the  judge  departed  from  the 
county,  and  remained  absent  for  a  month,  and,  after  a  return  of 
ten  days,  again  left  the  county,  and  during  his  second  absence,  a 
motion  to  dismiss  the  motion  for  negligence  of  the  mover  was 
served,  upon  tne  hearing  of  which  the  properly  engrossed  statement 
was  presented  to  the  judge  for  his  certification,  the  dismissal  of 
the  motion  for  negligence  was  an  abuse  of  discretion.  The  omis- 
sion to  present  the  statement  during  the  interval  of  ten  days  was 
not  such  gross  negligence  as  to  warrant  the  dismissal.  (Id.) 
See  Appeal,  2,  13;  Criminal  Law,  35;  Injunction,  3. 
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OFFICE  AND  OFFICERS. 

1.  Officebs — Employees — Removal — Caise — Pleasure  of  Appoint- 
ing Power — Constitx'tional  Law. — Though  the  legislature  has 
power  to  provide  that  more  appointees  or  employees  of  a  public 
board,  who  are  not  officers,  may  not  be  removed  without  just  cause, 
implying  the  right  to  notice  and  an  opportunity  to  be  heard  before 
removal,  it  has  no  power  to  make  such  provision  in  relation  to  an 
officer  whose  tenure  of  office  is  during  the  pleasure  of  the  authority 
making  the  appointment  by  the  terms  of  section  16  of  article  XX  of 
the  state  constitution.  (Patton  v.  Board  of  Health  of  City  and 
County  of  San  Francisco,  388.) 

2  Natubb  of  Office — Fixed  Compensation — Public  Duties — Con- 
tinuous Employment. — When  the  legislature  creates  a  position,  to 
which  a  fixed  compensation  or  salary  is  attached,  and  the  duties 
of  which  pertain  to  the  public,  and  are  to  be  exercised  for  the  pub- 
lic benefit,  and  the  employment  in  which  is  continuous  and  not 
merely  temporary,  transient,  or  occasional,  such  position  or  em- 
ployment  is  an  office,  and  he  who  occupies  it  is  an  officer.     (Id.) 

3.  Pbebcbiftion  of  Official  Duties  by  Pubuo  Board. — The  fact  that 

the  prescription  of  the  duties  of  an  office  is  not  directly  deter- 
mined by  the  legislature,  and  that  the  legislature  has  delegated  to 
a  public  board,  directed  to  make  the  appointment,  the  power,  as  su- 
perior officers,  to  determine  the  duties  of  the  officer  appointed  by 
them,  does  not  render  the  position  any  the  less  an  office.     (Id.) 

4.  Health  Inbfectob  an  Officer — Tenure  of  Office — ^Pibasubb  of 

Board  of  Health. — ^A  health  inspector  required  to  be  appointed  by 
the  board  of  health  of  the  city  and  county  of  San  l<1rancisco,  and 
whose  duties  are  to  be  fixed  by  the  board,  under  section  3009  of 
the  Political  Code,  and  whose  salary  is  provided  for  insection  3010 
of  that  code,  is  an  officer  within  the  meaning  of  section  16  of  ar- 
ticle XX  of  the  state  constitution.  His  tenure  of  office,  not  being 
otherwise  fixed,  is  subject  to  the  pleasure  of  the  board  of  health, 
and  is  not  subject  to  the  statutory  requirement  of  section  3009 
against  removal  otherwise  than  for  cause.     (Id.) 

5.  OFfiOKBS — Noraos  of  Bubction — Certificate— Time  fob  Quaufiga- 
TIOH — CoKSrauCTlOK  OF  CoDE. — The  "notice  of  election"  provided 
lor  in  section  907  of  the  Political  Code  is  to  be  given  by  the  issuance 
of  the  certificate  of  election  provided  for  in  section  1284  of  that  coae, 
and  the  time  for  the  qualification  of  an  elected  officer  is  within  ten 
days  after  the  issuance  of  his  certificate  of  election,  or  in  default 
of  such  certificate,  within  fifteen  days  after  the  commencement  of  his 
term  of  office.     (People  ex  rel.  Barker  v.  Shaver,  347.) 

6.  Actual  Knowledge — Canvass  of  Returns  by  Elected  Supervisor. 
— The  actual  knowledge  of  the  result  of  the  election  cannot  dis- 
pense with  or  take  the  place  of  the  issued  certificate  of  election; 
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OFFICE  AND  OFFICERS  (Continued). 

and  the  fact  that  an  elected  supervisor,  as  chairman  of  the  existing 
board  of  supervisors,  participated  in  the  canvass  of  the  returns  of  the 
election,  does  not  affect  the  time  for  his  qualification  for  the  elected 
office.     (Id.) 

7.  Abortive  Attempt  at  Qualification — Forfeiture — Due  Qualifi- 
cation— ^Title  to  Office. — An  abortive  attempt  at  qualification  by 
an  elected  supervisor,  by  way  of  anticipation  of  the  notice  of  elec- 
tion required  by  law,  cannot  work  a  forfeiture  of  his  right;  and,  if 
no  certificate  of  election  is  subsequently  issued,  a  due  qualification 
effected  by  him  within  fifteen  days  from  the  commencement  of  his 
term  is  sufficient  to  entitle  him  to  the  office.     (Id.) 

8.  IwvAUD  Appointment  by  CIovernob. — There  being  no  vacancy  in 
the  office  of  supervisor,  an  appointment  by  the  governor  to  that  of- 
fice is  invalid  and  confers  no  right.     (Id.) 

See  Elections;  Insane  Persons;  Irrigation  District;  Phonographic 
Reporters;  Police  Pension. 

ORDINANCE.     See  Game. 

OVERDRAFT.     See  Negotiable  Instruments,  2-7. 

PARTIES.     See  EsUtes  of  Deceased  Persona,  16;  Mortgage,  37,  39. 

PARTNERSHIP. 

1.  Action  at  Law  by  Partner — Pleading — ^Accounting  and  Settle- 
ment.— ^A  partner  cannot  sue  his  copartners  in  an  action  at  law,  un- 
less an  accounting  and  settlement  of  the  partnership  accounts  is 
alleged  in  the  complaint.     (Dukes  v.  Kellogg,  563.) 

2.  Action  for  Agreed  Salary — Insufficient  CJom plaint. — A     com- 

plaint in  an  action  by  a  partner  against  his  copartners  to  recover 
the  amount  of  an  agreed  salary,  payable  out  of  moneys  received 
by  the  partnership  in  the  prosecution  of  its  business,  which  merely 
alleges  an  unpaid  balance  of  salary,  and  that  the  other  copartners 
collected  moneys  largely  in  excess  thereof,  but  which  does  not  al- 
lege an  accounting  and  settlement  of  tue  partnership,  nor  sue  there- 
for, does  not  state  a  cause  of  action.     (Id.) 

3.  Trusteeship  for    Plaintiff — Indebtedness    of     Partnership — 

Rights  of  Creditors. — It  not  appearing  in  the  complaint  what  was 
tne  condition  of  the  indebtedness  of  the  partnership,  it  cannot  be 
claimed  that  the  copartners  were  trustees  for  the  plaintiff  of  a  speci- 
fic fund.  Outside  creditors  of  the  partnership  are  entitled,  upon 
an  accounting,  to  be  paid  in  preference  to  the  plaintiff;  and  an  ac- 
counting is  necessary  to  settle  the  claims  of  the  creditors  of  the 
partnership,  and  the  rights  of  the  individual  partners  as  between 
themselves.     (Id.) 

4.  MmiNO  Partnership. — A  mining  partnership  exists,  without  an  ex- 

press agreement  to  form  a  partnership,  when  two  or  more  per- 
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PARTNERSHIP   (Continued). 

sons  o^vning  shares  or  interests  in  tlie  mine  actually  engage  in  work- 
ing the  same  for  the  purpose  of  extracting  the  minerals  therefrom. 
(Ferris  ▼.  Baker,  520.) 

6.  AclTON  ros  DiBSOLUTioK,  Accounting,  and  Sale — Evidence  as  to 
Mining  Pabtnekship — Nonsvit. — In  an  action  for  the  dissolution 
of  an  alleged  mining  partnership,  and  for  an  accounting  and  sale  of 
the  miniag  property,  to  repay  money  contributed  by  the  plaintiff  in 
excess  of  his  proper  share  in  the  business  of  working  the  mine, 
where  the  evidence  tends  to  show  the  relation  of  mining  partners  be- 
tween the  parties,  or  tends  to  establish  facts  indicating  that  rela- 
tion which  might  be  reasonably,  though  not  necessarily,  inferred 
from  the  evidence,  it  is  error  to  grant  a  nonsuit.      (Id.) 

6.  Deed  of  Mining  iNTBREdT  to  Wife— >Vork  by  Husband — Agency — 
Ratification — Existence  of  Mining  Partnebship. — Evidence 
showing  that  the  deed  of  the  mining  claim  in  controversy  was  pro- 
cured by  a  husband  to  be  made  in  the  name  of  the  plaintiff  and  of 
his  wife,  made  defendant,  that  the  husband  and  plaintiff  worked  the 
mine  together,  the  husband  assuming  to  represent  his  wife  as  agent, 
that  subsequently  the  husband  and  wife  conveyed  an  undivided  in- 
terest to  another  defendant,  agreeing  that  he  should  "be  at  no  ex- 
pense for  assessment  or  development  work''  on  the  mine,  until  it 
should  "begin  to  produce,"  and  that  the  wife  subsequently  declared 
that  she  owned  the  mii.ing  property  individually,  and  that  her  hus- 
band was  her  agent  in  the  matter,  tends  to  show  a  ratification  of 
the  deed  to  Ler,  and  of  the  acts  of  her  hus))and  as  her  agent,  atid 
to  show  the  existence  of  a  mining  partnership  between  the  plain- 
tiff and  the  wife.     (Id.) 

7.  Dbclabations  of  Husband  as  to  Agency. — ^The  declarations  of  the 
hiubaAd  as  to  his  agency  for  his  wife  were  incompetent  to  establish 
the  fact  oi  agency  as  against  the  wife,  though  competent  for  the 
purpose  of  showing  that  the  plaintiff  dealt  with  him  as  agent,  and 
not  as  principal.     (Id.) 

See  insolvency,  1;  Surety,  10. 

PAYMENT.     See  Corporations,  17-21. 
PHONOGRAPHIC  REPORTERS. 

1.  Obdeb  fob  Payment  of  Compensation — Mandamus — Pleading. — A 
petition  for  mandamu8  against  the  treasurer  to  enforce  payment 
of  the  compensation  of  a  phonographic  reporter  for  services  in 
felony  cases,  ordered  to  be  paid  by  the  superior  court,  under  sec- 
tion 274  of  the  Code  of  Civil  Procedure  as  it  stood  under  the  amend- 
ment of  1880,  must  state  that  the  treasurer  has  funds  in  his  hands 
applicable  to  the  payment  of  the  demand,  else  it  is  insufficient  to 
show  tlukt  the  treasure/  is  under  legal  duty  to  pay  the  order.  (St6y- 
ana  ▼.  Tnunan^  166.) 
CXXVII.  Cal.— 49 
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PHONOGRAPHIC  REPORTERS  (Continued). 

2.  Issue  as  to  Want  of  Funds — Admission  at  Trial  as  to  General 
Fund— Waiter  of  Objection  to  Petition. — Where  the  answer  of 
the  treasurer  pleaded  that  there  were  no  funds  applicable  to  the 
payment  of  the  amount  fixed  by  the  order,  and  both  parties  treated 
the  sufficiency  of  the  various  funds  to  meet  it  as  in  issue,  and  it  was 
admitted  by  the  treasurer  at  the  trial  that  there  was  sufficient  money 
in  the  general  fund  to  pay  the  amount,  and  no  objection  was  made 
to  the  findings  showing  the  amounts  in  the  various  funds,  the  judg' 
ment  should  not  be  reversed  for  want  of  an  allegation  in  the  peti- 
tion as  to  the  sufficiency  of  money  in  the  treasury  for  that  purpose. 
(Id.) 

8.  Audit  of  Claim — ^Payment  from  General  Fund. — ^It  is  not  neces- 
sary to  the  payment  of  a  claim  for  the  services  of  a  phonographic 
reporter,  fixed  by  the  court  pursuant  to  law,  that  it  must  have  been 
presented  to  the  auditor;  nor  is  it  necessary  that  the  order  of  the 
court  for  its  payment  should  have  designated  the  fund  out  of  which 
it  is  to  be  paid,  but  the  order  is  to  be  made  upon  the  treasury  and 
is  payable  out  of  the  general  fund.     (Id.) 

4.  Power  of  Supervisors  to  Designate  Special  Fund. — ^The  super- 
visors have  no  power  to  defeat  the  law  by  designating  a  special 
fund  for  the  payment  of  phonographic  reporters,  which  is  insuffi- 
cient to  pay  all  legal  demands  upon  the  treasury  therefor,  while 
there  is  sufficiency  of  money  in  the  general  fund  to  meet  them. 
(Id.) 

5.  Constitutional  Law — ^Validity  of  Amendment  of  1880 — Judicial 

Action. — ^The  amendment  of  1880  to  section  274  of  the  Code  of 
Civil  Procedure  is  constitutional  and  valid.  The  court,  in  fixing 
the  compensation  of  its  own  reporter  thereunder  is  not  fixing  the 
salary  of  a  county  officer,  but  is  adjusting  compensation  for  services 
of  a  ministerial  officer  of  the  court,  and  in  so  doing  acts  not  in  a 
legislative,  but  in  a  judicial,  capacity.     (Id.) 

6.  Unconstitutional  Amendment  of  1885 — Repeal. — The  amiendment 

of  1885  to  section  274  of  the  Code  of  Civil  Procedure  authorizing 
the  court  to  order  payment  of  a  monthly  salary  of  an  official  re- 
porter out  of  the  treasury  is  unconstitutional  and  invalid  for  any 
purpose,  and  cannot  operate  as  a  repeal  of  the  amendment  of  1880. 
(Id.) 
See  Criminal  Law,  56-59.  * 

.1!        •  I  3 

PLEADING. 

1.  Supplemental  Complaint— Aid  of  Original  Case. — ^The  facts  to 
be  alleged  in  a  supplemental  complaint  must  relate  to  and  be  ma- 
terial to  the  original  case  stated  in  the  complaint.  (Brown  ▼. 
Valley  View  Min.  Co.,  630.) 

2.  New  Cause  of  Action— Immaterial  Issues.— If  a  supplemental 
complaint  merely  sets  forth  a  new  and  distinct  cause  of  .action. 
Independent  of  that  stated  in  the  original  complaint,  it  is  improp- 
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erly  filed,  and  cannot  be  considered;  and  it  is  immaterial  whether 
the  issues  therein  raised  are  supported  by  evidence  or  not.     (Id.) 

8.  COMPLAIKT  FOR   SERVICES — SUPPLEMENTAL    PLEADING   OF    DIFFERENT 

Contract — Ij^ndings. — Where  an  original  complaint  for  services 
was  based  upon  an  express  contract  for  the  payment  of  a  specified 
sum  for  services  performed,  and  did  not  allege  or  show  that  any 
contract  was  made  to  pay  by  the  month  at  any  rate  of  wages,  a 
supplemental  complaint,  setting  up  a  monthly  employment  under 
which  services  were  rendered  before  and  after  the  commencement  of 
the  action,  sets  forth  a  distinct  and  independent  cause  of  action; 
and  findings  based  thereupon  are  outside  pf  the  issues  presented  by 
the  complaint,  and  are  not  in  harmony  therewith.     (Id.) 

4.  Amendment  of  Complaint — Repeated  Opportunities — Discretion 
OF  Court. — The  allowance  of  amended  pleadings  is  largely  in  the 
discretion  of  th£  court;  and  where  ttie  plaintiff  had  been  allowed 
three  opportunities  to  amend  his  complaint,  and  had  failed  to  make 
it  sufficient,  and  a  further  proposed  amended  complaint  was  not 
tendered  by  him  to  the  court  for  its  inspection,  it  is  not  an  abuse  of 
the  discretion  of  the  court,  nor  erroneous,  to  refuse  o  permit  any 
further  amendment.     (Dukes  v.  Keiiogg,  603.) 

6.  Admission  of  Execution  of  Note. — Where  a  copy  of  the  note  bued 
upon  is  set  out  in  the  complaint,  and  the  answer  is  not  verified, 
the  genuineness  and  due  execution  of  the  note  are  deemed  admitted. 
(County  Bank  of  Luis  Obispo  v.  Greenberg,  26.) 
See  Banks;  Estates  of  Deceased  Persons,  17;  Injtmction,  5;  In- 
surance, 1 1 ;  Malicious  Prosecution,  5-7 ;  Mechanic's  Lien,  5,  6 ; 
Mortgage,  17,  20,  21,  32;  Negotiable  Instruments,  2;  Partner- 
ship, 1-3;  Phonographic  Reporters,  1;  Replevin,  3;  Statute  of 
Limitations,  2-6;  Trusts,  1. 

POLICE  PENSION. 

1.  Police  Pension  Fund — ^Amended  Statute  not  Retroactive. — ^The 

act  of  March  2,  1897  (Stats.  1897,  p.  62),  including  therein,  the 
amendment  of  section  3  of  the  act  of  1889  (Stats.  1889,  p.  66),  re- 
lating  to  the  pension  fund  payable  to  retiring  police  officers,  is 
not  retroactive;  and  the  amended  section  has  no  application  to  one 
whose  connection  with  the  police  department  was  at  an  «nd  before 
tne  passage  of  the  amendment.  (Clarke  v.  Police  Life  etc.  Ins. 
Board,  650.) 

2.  Mandamus — Alleged  Discrimination  of  Board. — ^Upon  an  applica- 
tion for  a  mandamus  to  the  police  relief,  life,  and  health  insur- 
ance board  to  compel  the  payment  of  a  pension  to  which  the  appli- 
cant is  not  entitled,  che  alleged  discrimination  of  the  board  in 
awarding  pensions,  under  the  amended  act  to  other  retiring  police 
officers  no  less  deserving  that  applicant  is  immaterial,  and  cannot 
affect  the  applicant's  right.     (Id.) 
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POSSESSION.    See  Replevin. 

PRACTICE. 

1.  Stipulatiok — ^Motion  to  be  Relieved — ^Dibcbetion  of  OouEt.— A 
znotion  to  be  relieved  from  a  stipulation  upon  the  ground  that  it 
was  entered  into  through  inadvertence,  excusable  neglect,  and  mis- 
take of  fact,  is  addressed  to  the  sound  discretion  of  the  superior 
court;  and  this  court  will  not  interfere  with  the  exercise  of  that 
discretion  in  doubtful  cases,  nor  unless  it  is  apparent  that  the  court 
abused  its  discretion.     (Moffit  v.  Jordan,  628.) 

2.  Agreemext  to  Abide  Evert  of  Anotheb  Suit — ^Fchibclosuib  of 
Street  Asbesbment— Delay  iif  Apflicatiok — iNSUFFicmrr  Show- 
ing.— It  is  not  an  abuse  of  discretion  to  refuse  to  set  aside  a  stipu- 
lation agreeing  to  abide  the  event  of  another  suit  for  the  foreclosure 
of  a  street  assessment  lien,  where  the  application  for  relief  was 
not  made  until  after  the  other  case  had  been  decided  adversely,  and 
no  affidavit  of  merits  was  filed  at  the  hearing  of  the  motion,  but  it 
was  merely  shown  that  since  making  the  stipulation  the  applicant 
had  discovered  that  the  lot  described  in  the  complaint  was  not  the 
lot  described  in  the  assessment,  and  was  not  shown  that  the  amount 
was  not  due  on  the  assessment,  and  on  the  lot  therein  described, 
nor  that  the  complaint  could  not  have  been  amended  to  obviate 
the  objection.     (Id.) 

3.  NoKBuiT — ^Motion — ^Admissions — Inteepretation  of  Evidence. — ^A 
motion  for  a  nonsuit  admits  the  truth  of  all  of  the  plaintiff's  evi- 
dence, and  every  inference  of  fact  that  can  be  legitimately  drawn 
therefrom;  and  upon  such  motion  the  evidence  submitted  by  the 
plaintiff  is  to  be  interpreted  most  strongly  against  the  defendant. 
(Hanley  v.  California  Bridge  etc.  Co.,  232.) 

4.  Review  on  Motion  for  Nonsuit. — On  motion  for  a  nonsuit,  what- 
ever facts  relevant  to  the  issue  the  evidence  for  the  plaintiff  tended 
to  prove  must  be  regarded  as  proved,  and  the  plaintiff  ia  entitled 

•  to  the  benefit  of  the  facts  in  testimony,  and  of  the  presumptions  of 
fact  which  might  reasonably  be   drawn  from   them.     (Ferris  v. 
Baker,  520.) 
See  Appeal;  Attachment;  Bill  of  Exceptions;  Evidence;  Execu- 
tion;   Findings;   Instructions;   Interpleader;  Judgment;   New 
Trial;  Pleading;  Summons. 

PROMISSORY  NOTES.    See  Negotiable  Instruments. 

PUBLIC  OFFICERS.    See  Officer  and  Officers, 

QUIETINO  TITIiK.    See  Taxation. 

RAILROAD.    See  Mechanic's  Lien,  1-0;  Negligence,  11-13. 
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RECEIVER. 

1.  BmLDINQ  AND  LOAN   ASSOCIATIONS — ACT   RELATING  TO.  StATB   CoM- 

xisaioNEBS — ^Injunction  Suit — ^Powbb  to  Appoint  Reckivee — ^Prin- 
dPUB  OF  EguiTT — Discbetion. — ^The  act  of  1893  creating  the  com' 
miisioiierB  of  building  and  loan  associations  of  the  state  of  Cali- 
fornia, and  authorizing  the  attorney  general,  upon  complaint  by 
the  commissioners  of  the  unsafe  condition  of  a  building  and  loan 
association,  to  sue  for  an  injunction  to  restrain  it  from  further  con< 
ducting  its  business,  and  giving  the  court  power  in  such  suit  to 
"appoint  one  or  more  receivers  to  take  possession  of  its  property 
and  effects,"  does  not  authorize  the  court  to  appoint  a  receiver 
therein  regardless  of  the  general  principles  of  equity,  but  only  in 
the  discretion  of  the  court  in  a  proper  case  for  such  appointment. 
(People  ex  rel.  Commissioners  of  Building  etc.  Asans.  v.  Union 
Building  etc.  Assn.,  400.) 

2.  Unauthorized  Appointment  of  Receives — ^Rights  ov  Dibbotqbs — 

State  not  Intebebted— Insufficient  Showing. — The  rights  of  the 
directors  of  the  building  and  loan  association  to  wind  up  its  af- 
fairs cannot  be  interfered  with  by  the  appointment  of  a  receiver 
at  the  suit  of  the  state,  which  is  neither  a  creditor  nor  stockholder 
of  the  corporation,  and  has  no  pecuniary  interest  therein,  where  no 
facts  are  alleged  and  found  as  to  fraud,  mismanagement,  or  in- 
competency of  the  directors,  such  aft  would  justify  the  appointment 
of  a  receiver  if  the  application  had  been  made  by  a  creditor  or  stock- 
holder of  the  corporation.     (Id.) 

3.  Appeal — ^Receives  not  a  Pabty — Sbbvioe  of  Notice — Pbtith>n  fob 

Reheabing — Aboument. — ^A  receiver  is  appointed  in  a  cause  litigat- 
ed between  other  parties,  and  can  have  no  interest  in  the  litigat^Qn* 
and  cannot  be  an  aggrieved  party  to  the  judgment.  He  has  no 
right  of  appeal  therefrom,  and  cannot  have  any  standing  in  this 
court  by  the  service  upon  him  of  a  notice  of  appeal  from  the  judg- 
ment, under  which  he  was  appointed  as  receiver.  He  cannot  be  au- 
thorized by  such  service  to  file  a  petition  for  rehearing,  or  to  file 
a  brief  otherwise  than  as  amtcut  cwricte,    (Id.) 

4.  Review  upon  Appeai  fbom  Judgment — Intebvention  not  Disposed 

ov-«-Absence  of  Bii«l  of  Exceptions — ^Presumption. — ^A  oomplaint 
in  intervention  which  was  not  finally  disposed  of,  but  remains  pend- 
ing upon  demurrers  thereto  and  a  motion  to  strike  out,  cannot,  in 
the  absence  of  a  bill  of  exceptions,  be  considered  upon  appeal  from 
the  final  judgment  rendered  in  the  cause;  but  it  must  be  presumed 
that  the  intervener  did  not  apply  for  a  postponement  of  the  trial 
lutil  issues  could  be  formed  upon  his  complaint,  but  that  action 
thsreup<Hi  was  waived,  so  far  as  the  trial  of  the  other  issues  between 
the  original  parties  was  concerned.     (Id.) 

5.  Rsvnw  of  Obdeb  Ai^ointing  Receiveb — ^PuuiniNGa  anp  Find- 

mes— Absence  of  Evidence — Presumption. — Upon  appeal  from  the 
judgnteit,  where  facts  warranting  the  appointment  of  a  receiver  are 
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neither  averred  in  the  pleadings  nor  shown  in  the  findings,  it  can- 
not be  presumed,  in  the  absence  of  the  evidence  that  the  court  re- 
ceived evidence  outside  of  the  issues  which  may  have  justified  the 
order;  but  the  order  making  the  appointment  is  properly  reversed 
upon  the  judgment-roll.  (Id.) 
See  Corporations,  21. 

RECORDING.     See  Mechanic's  Lien,  3;  Mortgage,  25,  36. 
REDEMPTION.    See  Mistalce;  Mortgage,  31. 

REPLEVIN. 

1.  Replevin — Chattel  MoBxaAOB — Stipulation  fob  Possession. — A 

stipulation  in  a  chattel  mortgage  expressly  giving  the  mortgagee  a 
right  of  possession  upon  default  of  the  mortgagor  in  the  payment 
of  the  note  or  the  interest  is  valid;  and  the  mortgagor  or  his  as- 
signee, upon  such  default,  is  entitled  to  maintain  replevin  for  the 
mortgaged  property.     (Flinn  v.  Ferry,  648.) 

2.  MATUBIT7  OF  NOTE  AND  MOBTQAOE   BEPOBE  TbL4L— ReTUBN  OF  Re- 

PLEVINED  Pbopebtt  NOT  Requibed — CosTS. — ^Wherc  the  note  and 
the  mortgage  containing  such  stipulation  for  right  of  possession 
became  mature  before  the  trial,  even  if  the  defendant  was  entitled 
to  the  possession  of  the  replevied  property  at  the  commencement 
of  the  action,  the  court  should  not  decree  the  return  thereof  to  the 
defendant  at  the  trial,  merely  that  it  might  again  be  replevied  by 
the  plaintiff,  but  should  leave  the  possession  of  the  property  where 
it  belongs,  and  give  the  defendant  judgment  for  costs  only.  ( Id. ) 
8.  Pleading — ^Aideb  of  Complaint  bt  Answeb. — Where  the  com- 
plaint alleged  that  plaintiff  was  in  possession  of  the  property  and 
entitled  thereto  on  the  day  before  the  commencement  of  the  action, 
and  that  defendant  then  wrongfully  took  possession  of  the  prop- 
erty, and  refused  to  return  it  upon  demand,  any  defect  therein  is 
aided  and  cured  by  the  answer  taking  issue  upon  plaintiff's  right 
of  possession  on  the  day  named,  or  at  any  other  time,  and  af- 
firmatively averring  that  defendant  is  and  at  all  of  tlie  times  herein 
mentioned  was  the  owner  and  entitled  to  the  immediate  possession 
of  the  property,  which  affirmative  averments  must  be  deemed  denied. 
(Id.) 

4.  Tbial  of  Issues — Objection  upon  Appeal. — The  defendant  having 
gone  to  trial  upon  the  theory  that  the  title,  or  right  of  possession 
of  the  property,  was  in  issue,  cannot,  upon  appeal,  for  the  first 
time  be  heard  to  say  that  here  was  no  such  issue.     (Id.) 

5.  Takino  Possession  of  Pbopebtt — Immatebial  Mattebs. — ^The  facts 

that,  prior  to  the  commencement  of  the  action,  plaintiff  had  gone 
to  defendant's  lodging-house  and  taken  possession  of  the  propert^^, 
and  that  the  property  was  retaken  by  the  defendant  upon  an  order 
made  by  the  police  court,  are  immaterial  matters  having  nothing  to 
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do  with  the  right  of  possession  of  the  porperty.  (Id.) 
••  Etidbhcb— IifFBOPia  Examination  bt  Coubt.— Where  the  defend- 
ant had  testified  nothing  about  what  occurred  prior  to  the  com- 
mencement of  the  action  as  to  taking  possession  of  the  property, 
either  upon  direct  or  cross-examination,  it  was  prejudicial  error  for 
the  court,  against  the  objection  of  the  plaintiff,  to  question  the  de- 
fendant as  to  immaterial  details  of  what  occurred  when  plaintiff 
took  possession  of  the  property,  which  details  could  only  tend  im- 
properly to  arouse  the  passion  and  prejudice  of  the  jury  against  the 
plaintiff.  (Id.) 
.  See  Estoppel,  1. 

ROBBERY.    See  Criminal  Law,  45-51. 

SALE.    See  Estoppel,  6,  k;  Statute  of  Frauds. 

SAK  FRANCISCO.    See  Jnry  and  Jurora 

SCHOOLS. 

1.  School  DniTRiOT— Divisiolv  by  Enlaboed  Citt  Boundabibs— Ah- 
NBXATiON  roB  SoHooL  PuBPOBES — CoNSTBUCTioN  OT  CoDB. — Section 
1576  of  the  Political  Code,  providing  for  the  amiexation  by  the 
supervisors  for  school  purposes  of  the  remainder  of  a  school  dis- 
trict divided  by  the  organization  of  an  incorporated  city  or  town, 
upon  petition  of  the  majority  of  the  heads  of  families  residing 
therein,  is  to  be  liberally  construed,  as  permitting  such  annexation 
where  the  district  is  divided  by  the  reincorporation  of  a  city  or 
town  with  enlarged  boundaries.     (Kramm  v.  Bogue,  122.) 

2.  Rmhts  <jir  Pupils  in  Annbxbd  School  Dibtbict— Reoistbation. — 
Pupils  resident  in  the  remainder  of  the  school  district,  which  has 
been  annexed  by  the  supervisors  to  a  city  for  school  purposes,  are 
entitled  to  attend  the  public  schools  of  the  city,  though  not  resi- 
dents of  the  city,  in  the  order  of  their  registration,  which  must 
be  made  by  the  board  of  education.     (Id.) 

3.  EQUITABLB  GbOUND  fob  ANNKXATION — GONVETANCE  OF  SCHOOL  PBOP- 

SBTT  TO  Citt. — ^The  conveyance  to  the  city  of  school  property  of 
great  value  in  the  remainder  of  the  divided  school  district,  includ- 
ing the  schoolhouse  situated  therein,  in  consideration  that  all  the 
residents  of  the  district  shall  have  the  rights  and  privileges  of 
the  public  schools  of  the  city,  even  if  such  contract  was  not  valid, 
affords  a  strong  equitable  ground  for  the  exercise  by  the  supervisors 
of  their  power  to  annex  the  remainder  of  the  district  to  the  city  for 
idiool  purposes.    (Id.) 

,4.  RlBVLt  OF  ANNEXATION^APPUCAtlON  OF  PUPIL — CONSENT  OF  TbUB* 

lOBB. — The  result  of  the  annexation  to  the  city  of  the  remainder 
of  the  school  district  for  school  purposes  is  to  destroy  it  as  a  sep- 
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arate  school  district,  and  there  beuig  «o  tnutea  th«rfof,  their 
conacat  ia  Hot  required  to  an  applkatiem  oi  a  pupil  t^  attend  Uie 
public  schools  of  the  city.     (Id.) 

5.  AHfilQVITT  or  CoHfUaifT^RCSUKNGK  Of  ^UPU^— GJENVUI^  Db- 
MURSEB. — ^A  complaint  by  a  parent  to  establish  the  ri^t  of  his  son 
to  attend  the  public  schools  of  the  city,  which  avers,  that  when 
the  demand  was  made  he  was  a  resident  of  a  city  school  district, 
and  which  also  avers  that  he  was  and  is  residing  in  the  former 
school  district  by  its  name,  which  it  is  further  alibied  became 
and  is  a  part  of  the  city  school  district  by  the  alleged  action  of 
the  board  of  supervisors  in  annexing  it  for  school  purposes,  is  not 
misleading,  nor  subject  to  a  general  demurrer.  (Id.; 
See  Contract,  1-3. 

STATUTE  OF  FRAUDS. 

1.  SaUC      of      PeBSONAL      PbOPBBTT — MeM^BAMWU — ^TBUQBAIU— IMM- 

URES AND  Abbreviations — Intcbpbetation. — ^Upon  a  sale  of  per- 
sonal property  within  the  statute  of  frauds,  where  the  memoran- 
.  .  •  dum  of  agreement  consisted  of  tel^ams  bearing  the  sanne  date, 
and  containing  symbolic  figures  and  abbreviated  terms,  they  should 
not  only  be  read  together,  for  the  purpose  of  determining  their  suf- 
tciency,  but  the  court  is  permitted  to  interpret  the  terms  used 
therein  by  the  light  of  all  the  circumatanoes  under  which  they 
were  sent  and  received,  and  in  the  light  of  all  the  knowledge  of 
the  meaning  of  the  terms  which  the  parties  to  the  transaction  had 
at  the  time,  and,  if  it  can  thus  be  plainly  seen  from  the  proper 
understanding  of  the  telegrams  who  were  the  parties  to  the  con- 
tract, and  what  were  its  subject  matter  and  terms,  the  memoran- 
dum should  be  held  sufficient.  (Brewer  v.  Horat  k  I^bcIukwnI  Qq., 
643.) 

2.  AuiisaiHUTY  ov  Parol  EviD(BNOB.~Parol  evidence  ia  admissible 

in  such  case  to  esEplain  all  of  the  ciroumstanoes  aurnoumding  the 
parties,  to  show  in  what  sense  the  figures  and  abbreviated  .terms 
were  used  and  understood  by  the  parties,  and  to  connect  the  de- 
scription of  the  subject  matter  with  the  thing  intended.  (Id.) 

STATUTE  OF  LIMITATIONS. 

2.  GONSTHUOTiON  OP  STATUTES  OF  LIMITATION. — Statutes  of  limitation 
are  intended  to  prevent  stale  demands  from  springing  up  after 
long  periods  of  time,  and  not  as  defenses  to  just  demands  of  re- 
cent origin.  They  uphold  defenses  whieh  ate  olearly  within  them, 
however  unjust  and  unconscionable  they  may  bei  tuiti  whste  the 
lacts  relied  upon  leave  it  greatly  in  doubt  whether  or  not  the 
case  is  within  the  statute  pleaded,  the  court  will  not  iadulge  in  a 
strained  construction  in  order  to  support  it.  (Cali^^mia  8a¥.  ete. 
Soc.  V.  Chilver,  107.) 
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8.  AcTXQiv  UPON  New  Acknowuimment  of  Pboicise^Bar  of  Statute 
— <X>NiiiTi02iAL  Promise. — Actioii  musit  be  brought  not  upon  the 
originitl  obligation,  but  upon  the  new  acknowledgment  or  promise, 
if  made  after  the  original  obligation  is  barred  by  the  statute  of 
limitations,  and  also  upon  a  conditional  promise  made  before  such 
bar  has  attached,  if  the  action  is  brought  thereafter.  (Rodgers  v. 
Byers,  528.) 

3.  CoMPl^iNT  UFOlT  GoNDiTioHAL  Pbomise. — Where  a  conditional 
promise  is  relied  upon,  it  must  be  pleaded  as  made,  and  the  breach 
of  the  condition  must  be  averred  and  proved,  and  the  recovery  had 
after  such  showing.   (Id.) 

4.  Action  vfon  Note — Pleading — Continuing  Contract — ^Absolute 

Promise. — ^A  complaint  in  an  action  upon  a  note  which  alleges 
absolute  written  promises  made  by  the  defendant  before  the  bar  of 
the  statute  attached  upon  the  note  to  pay  the  amount  thereof,  and 
which  shows  upon  its  face  that  the  note  would  otherwise  be  barred, 
avers  a  continuing  contract,  and  the  action  appears  to  be  prop- 
erly brought  upon  the  original  obligation.     (Id.) 

6.  Variance — Promise  to  Pay  when  Able. — The  action  upon  the 
note  as  a  continuing  contract  cannot  be  sustained  by  proof  of 
letters  containing  a  conditional  promise  to  pay  the  note  when  able. 
In  such  case,  the  variance  is  fatal;  and  the  action  could  only  have 
proceeded  upon  the  promise  as  made,  with  an  averment  in  the 
complaint  of  condition  broken,  after  defendant's  ability  to  per- 
form.    (Id.) 

6.  AcnoN  for  Services— rPi.EAi>iNG. — In  an  action  for  the  value  of 
services  rendered,  where  the  complaint  does  not  show  upon  its 
face  that  the  cause  of  action  is  barred  by  the  statute  of  limi- 
tations, the  plea  of  the  statute  cannot  be  raised  by  demurrer,  but 
is  properly  presented  by  answer.     (Etchas  v.  Orena»  688.) 

7.  Agreement  not  to  Plead  the  Statute — Execution  bt  Bank — Au- 

thority OF  President — Support  of  Finding. — Where  an  agree- 
ment not  to  plead  the  statute  of  limitations  was  executed  in  the 
name  of  a  bank  by  its  president,  evidence  that  the  president  was 
the  general  manager  of  the  bank,  having  general  power  under 
its  by-laws  to  manage  its  affairs,  and  to  perform  all  duties  which 
its  interests  may  require,  when  not  limited  by  its  by-laws,  or  by 
express  inatructioiDS  from  the  board  of  directors,  and  that  the 
president  and  vice-president  thought  the  execution  of  the  agree- 
ment was  for  the  best  interest  of  the  bank,  is  su^cient  to  sup- 
poFt  a  Hodiiig  tHat  the  bank  ex^uted  the  aST««w«Qt.  The  fact 
that  the  president  signed  it  as  such  and  not  also  as  maiwger,  is 
immaterial.     (WelUw  Fargo  k  Cq.  v.  Enright,  669.) 

•S.  OoNiiDBRATiON  OP  AGRSEMEKr^FoRBSARANCi  TO  8u«.-— Where  the 
agrtament  not  to  plead  the  statute  of  limitatiaaa  expressed  on 
ila  face  thai  the  promise  was  made  ia  omsideratien  of  a  premise 
by  the  ereditor  to  refrain    from     iastltuting  suit  lor  the  period 
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of  six  months,  before  tlie  expiration  of  which  the  bar  of  the 
statute  would  otherwise  attach,  though  it  had  not  attached  at 
the  date  of  the  agreement,  and  the  plaintiff  forbore  to  sue  for 
that  period  of  time,  such  forbearance  and  suspension  of  the  plain* 
tiff's  rigiit  to  sue  is  a  valuable  consideration  for  the  agreenmet. 
(Id.) 

9.  Validity  of  Agreement — Waiveb  of  Personal  Privilege— Estop- 
pel— Public  Policy. — An  agreement  not  to  plead  the  statute  of 
limitations  is  a  mere  agreement  to  forego  a  personal  privilege 
secured  to  the  debtor  by  statute,  which  the  debtor  may  waive,  and 
such  agreement  may  operate  to  estop  him  from  a  defense  of  the 
statute.  Such  agreement  is  not  opposed  to  any  public  policy,  but 
is,  on  the  contrary,  a  valid  agi-eement  which  sound  morals  require 
should  be  enforced.     (Id.) 

10.  Reasonable  Limitation. — It  seems  to  be  a  reasonable  limitation 
to  allow  an  action  to  be  brought  after  such  an  agreement  at  any 
time  within  the  period  of  statutory  limitation  dating  from  the 
agreement.     (Id.) 

See  Banks,  1;  Corporations,  5,  6*8;  Estates  of  Deceased  Persons, 
30-32,  40;  Mortgage,  7;  Taxation. 

STIPULATION.     See  Practice,   1. 

STOCK  AND  STOCKHOLDERS.    See  Corporations. 

STREET  ASSESSMENT. 

L  Strret  Improvement — Jurisdiction  of  City  Council— Protest  of 
Owners  of  Frontage — Assessment — Finding — Review  upon  Ap- 
PEAL.^Upon  appeal  from  a  judgment  enforcing  an  assessment  for 
a  street  improvement,  where  the  jurisdiction  of  the  city  council 
to  order  the  improvement  is  assailed,  upon  the  ground  that  the 
-  owners  of  a  majority  of  the  frontage  had  protested  against  it,  if 
the  record  is. silent  as  to  the  amount  of  the  entire  frontage,  the 
finding  of  the  superior  court  against  the  sufficiency  of  such  protest 
cannot  be  disturbed;  and  it  is  immaterial  to  consider  whether 
erasures  upon  the  protest  were  properly  made.  (Pacific  Paving 
Co.  V.  Mowbray,  1.) 

'2.  Error  not  to  be  Presumed — Duty  of  Appellant. — Error  is  not  to 
be  presumed,  but  must  in  alt  cases  be  made  to  appear  affirma- 
tively before  the  appellant  is  entitled  to  a  reversal;  and,  if  the 
appellant  seeks  to  have  a  finding  set  aside,  it  is  incumbent  upon 
•him  to  show  upon  the  record  that  it  was  contrary  to  the  evidence. 
(Id.) 

3.  Regulabitt  of  Assessment— Prima  Facie  Evidence — lifBVFwicnan 
Pbotest.— rThe  assessment  and  other  documents  connected  ther^ 
with  are  made  by  the  statute  prtnia  facie  evidence  x>f  its  segn- 
larity  and  correctness^  and  of  the  prior  proceedings .  and .  aeU  of 
the  city  oouncili  and  such  j)riina  fajBie  evidence  is  not  epreroomc 
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oy  evidence  of  a  protest  not  proved  to  have  been  signed  by  the 
owners  of  a  majority  of  the  frontage.     (Id.) 

i.  Pbotest  not  Pubpobtino  to  be  Properly  Signed — Action  of  Coun- 
cil Unnecessabt. — ^Where  the  protest  did  not  "purport"  to  be 
signed  by  the  owners  of  a  majority  of  the  frontage,  it  was  not  neces- 
sary that  the  city  council  should  determine  or  enter  of  record  its 
judgment  that  it  had  not  been  so  legally  signed.     (Id.) 

5.  "Remonstrance" — ^Appeal." — The  distinction  between     a    "remon- 

strance" and  an  "appeal"  under  the  street  improvement  law  is,  that 
the  former  is  made,  before  assessment,  to  the  action  or  proceedings 
of  the  council,  while  the  latter  is  made  after  the  assessment,  and 
relates  to  the  acts  of  the  superintendent  of  streets  which  are  speci- 
fied as  grounds  for  appeal.     (Girvin  v.  Simon,  491.) 

6.  Form  or  "Appeal" — Use  of  Word  "Remonstrate." — A  written  ob- 
jection addressed  to  the  city  council  by  the  owner  of  property  as- 
sessed, and  filed  with  the  clerk  after  the  assessment,  though  not 
designated  as  an  "appeal,"  and  purporting  to  "respectfully  remon- 
strate against  the  acceptance  of  the  contract"  described  therein, 
upon  the  "claim"  that  "said  contract  has  not  been  done  according 
to  specifications  on  file  in  the  office  of  the  street  superintendent,"  and 
stating  what  work  the  "claim"  Includes,  is  an  effective  appeal  in 
form  and  in  substance.     (Id.) 

7.  Effect  of  Appeal — Stay  of  Proceedings — Duty  of  Council  as  to 

Notice  of  Hearing. — An  appeal  taken  by  one  assessed  owner  of 
property,  going  to  the  whole  of  the  work  done  under  the  contract, 
operates  to  stay  proceedings  against  all  assessed  owners  until  the 
appeal  is  regularly  determined  after  published  notice  of  hearing, 
which  it  is  the  imperative  duty  of  the  council  to  give,  and  not  of 
the  appellant  to  ask  for.     (Id.) 

8.  PowEB  OF  Council — Rights  of  Property  Owners. — The  council  has 
no  power  to  dismiss  an  appeal,  or  to  bind  the  appellant  or  other  as- 
sessed owners  of  property  by  deciding  without  notice  or  hearing 
that  the  appeal  is  insufficient.  The  appeal  is  to  be  deemed  pend- 
ing, notwithstanding  such  action;  and  all  assessed  owners  have 
a  right  to  be  heard  thereupon,  and  can  only  be  concluded  by  deter- 
mination thereof  after  due  notice  of  hearing.  The  appellant  and 
all  other  parties  assessed  may  safely  rest  until  due  notice  is  given. 
(Id.) 

9.  Premature  Foreclosure. — An  action  to  foreclose  any  street  assess- 

ment pending  an  appeal  by  any  other  property  owner  assessed 
upon  different  property  involving  the  validity  of  the  assessment, 
and  which,  if  determined  in  favor  of  the  appellant,  would  pre- 
clude a  recovery  against  any  of  the  parties  assessed,  is  prema- 
ture, and  cannot  be  sustained.     (Id.) 

10.  New  AssBSfiMENT — Pleading — ^Resolution  of  Boabd  upon  Appeal 
-—Due  Passage. — ^A  complaint  upon  a  new  street  assessment  which 
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alleges  that,  upon  appeal  from  the  original  asseument,  the  board 
of  supervisors  "duly  made  and  passed"  a  resolution  setting  the 
assessment  aside,  and  directing  the  superintendent  to  issue  a  new 
assessment,  warrant,  and  diagram,  sufficiently  states  in  legal  ef- 
fect, under  section  456  of  the  Code  of  Civil  Procedure,  that  every- 
thing necessary  to  be  done  to  give  the  resolution  validity  has  been 
done.     (Williams  v.  Bergin,  578.) 

11.  AVEBMGNT  AS  TO  RETURNS — REFERENCE  TO  PREVIOUS  AVEBMENTB  OF 

Dkhand. — ^Where  the  demand  alleged  is  fully  set  forth  in  the  com- 
plaint, and  accords  with  the  provisions  of  the  statute,  an  aver- 
ment that  the  return  stated  the  nature  and  character  of  the  de- 
mand "as  set  forth  aforesaid"  sufficiently  alleges  a  return  comply- 
ing with  the  re<}uirements  of  the  statute  as  to  such  statement. 
(Id.) 

12.  ASSESSMEICT  TO  UNKNOWN  OWNERS — PART  PAYMENT  BT  OWNERS  OF 

Half  of  Lot — Statement  in  Return — Lien  not  Released. — Where 
one-half  of  the  assessment  of  a  lot  to  unknown  owners  was  paid 
by  the  owners  of  half  of  the  lot  between  the  making  of  the  de- 
mand and  the  return,  it  is  proper  so  to  state  in  the  return;  but 
the  lien  against  the  lot  is  an  entirety  for  the  whole  and  every  part 
of  the  assessment,  and  such  part  payment  cannot  have  the  effect  to 
release  any  part  of  the  lot  assessed  from  the  lien  for  the  amount 
remaining  unpaid.     (Id.) 

13.  Notice  of  Aw ari>— "Conspicuous"  Posting — Form  of  Averment — 

Demurrer. — The  objection  that  the  complaint  does  not  allege  that 
the  notice  of  award  was  posted  "conspicuously"  by  the  clerk  goes 
to  the  form  of  the  allegation,  rather  than  its  substance,  and  can 
ooly  be  reached  by  special  demurrer.  The  allegation  that  such  no- 
tice was  posted  by  the  clerk  is  sufficient  as  against  a  general  de- 
murrer.    (Id. ) 

14.  Time  of  Commencement  of  Work. — It  is  not  necessary  that  the 

superintendent  of  streets  should  fix  in  the  contract  the  "day"  upon 
which  the  work  should  commence;  but  it  is  sufficient  that  the 
time  be  fixed  as  within  a  specified  number  of  days  from  the  date 
el  the  contract.     (Id.) 

15.  Demand  and  Return  by  Agent— ^ufficienot  of  Averments. — 

Averments  In  the  complaint  that  a  certain  person,  as  agent  of 
the  plaintiffs,  on  a  specified  day,  with  and  by  virtue  of  the  war- 
rant, assessment,  and  diagram  entered  upon  the  lot  and  publicly 
demanded  thereon  payment  of  the  amount  of  the  assessment,  and 
returned  the  warrant  to  the  superintendent,  with  a  statement  of 
the  natura  and  character  of  the  demand  indorsed  thereupon  signed 
and  verified  by  him*  sufficiently  state  a  demand  and  return  made 
by  such  person  at  the  instance  of  the  plaintiffs.  It  is  pot  necessary 
to  set  forth  the  terms  of  the  agency,  or  to  allege  specifically  that 
tha  plaintiffs  had  authoriaed  such  person  t^  make  the  denuind. 
•  (Id.) 
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16.  Record  of  Ejtgineeb'b  Certificate— Clebical  Defect.— In  an  ac- 
tion to  foreclose  the  lien  of  a  street  assessment,  a  clerical  defect  in 
the  record  of  the  certificate  of  the  engineer,  owing  to  the  omission 
of  the  words,  "depth  being  0.  K,"  where  the  exact  depth  is  stated 
in  the  recorded  certificate,  and  the  remainder  of  the  certificate,  to- 
gether with  the  assessment,  diagram  andwarrant,  were  correctly  re- 
oorded,  does  not  affect  any  substantial  right  of  the  owner  of  the  lot, 
but  shows  a  substantial  compliance  with  the  statute.  (Moffit  v. 
Jordan,  622.) 

17.  Showing  of  Reoobd  Pbiob  to  Dbmani>— Pbesumption. — Where  it 
is  plain  from  the  record  that  the  plaintiff  had  the  assessment,  war- 
rant, and  diagram  in  his  possession  after  they  were  recorded,  and 
when  the  demand  was  made  nearly  thirty  days  subsequent  to  the 
record,  it  cannot  be  presumed  that  they  may  have  been  delivered  to 
the  plaintiff  before  they  were  recorded.     (Id.) 

18.  Blank  Date  in  Record  of  Return — Immatebial  Omission. — Where 
the  original  return  of  demand,  and  the  verification  thereof  were 
properly  made  and  dated,  a  clerical  omission  to  fill  a  blank  date  left 
IB  the  record  of  the  verification  is  immaterial,  and  could  have  in- 
jured no  one,  and  cannot  operate  to  deprive  the  contractor  of  his 
Uen.     (Id.) 

19.  Pubucation  of  Notices  and  Resolutions— Oollatbbal  Attack.— 

When  the  notices  and  resolutions  concerning  the  assessment  were 
published  in  a  newspaper  designated  by  the  board  of  supervisors, 
the  defendant  cannot,  in  an  action  to  foreclose  the  assessment,  col- 
laterally attack  the  publication  by  proof  that  such  newspaper  was 
Bot  the  lowest  bidder,  and  that  the  publishing  was  not  let  to  the 
lowest  bidder.     (Id.) 

20.  Street  Improvement— Protest  of  Ownebs  of  Majobitt  of  Front- 
age— JUBISDrCTlON   OF  SUPERVISORS — CaSE  AFFIRMED. — ^Thc  protest 

of  the  owners  of  the  majority  of  frontage  upon  a  proposed  street 
improvement,  delivered  to  the  clerk  of  the  board  of  supervisors  of 
the  city  and  county  of  San  Francisco,  within  proper  time,  not  only 
operates  to  suspend  the  jurisdiction  of  the  board  to  proceed  with  the 
improvement  for  the  period  of  six  months,  but  also  precludes  the 
further  ordering  of  the  work  to  be  done  without  the  passage  of  a 
new  resolution  of  intention  therefor;  and  no  lien  can  be  created  by 
an  assessment  for  the  work  without  such  new  resolution.  (Union 
Paving  etc.  Ca  v.  McQovem,  638.) 

21.  Agreement  of  Pbopebtt  Ownebs — ^Assignment  of  Contbagtb— 
Pbopobtional  Assessment  undeb  Obiginal  Contbact — ^Estoppel. — 
The  agreement  by  certain  property  owners  to  obtain  a  contract  for 
the  proposed  work  in  front  of  their  lots  at  a  reduced  rate,  and  to 
assign  the  same  to  one  who  agreed  to  do  the  work  for  them  at  that 
mts,  to  be  paid  "on  ctmipletion  of  said  work/'  without  any  agree- 
■Mat  by  them  to  pay  any  assessment  under  the  original  oontraety 


782  Summons. 


STREET  ASSESSMENT    (Continued). 

and  without  any  representation  by  them  as  to  its  validity,  does  not 
estop-  them  from  disputing  the  validity  of  a  proportional  assessment 
in  favor  of  an  assignee  of  the  original  contract,  who  was  also  an 
assignee  of  the  contract  of  the  owners^  for  work  done  under  the 
original  contract,  in  the  completion  of  two  blocks  out  of  six  in- 
cluded therein.     (Id.^ 

22.    FOBECLOBUBB    OP    StBERT    ASSESSMENT — STATUTORY    PBOGEBDIHaS — 

Estoppel  in  Pais  Inapplicable. — In  an  action  to  foreclose  a  street 
assessment,  the  lien  of  which  exists  only  by  virtue  of  a  strict  com- 
pliance with  the  provisions  of  the  statute,  and  the  proceedings  in 
which  are  purely  statutory,  and  without  the  enforcement  of  any 
personal  liability,  the  doctrine  of  estoppel  in  pais  has  no  applica- 
tion.    (Id.) 

See  Injunction,  4,  6;  Municipal  Corporations,  3,  4;  Practice,  2. 

SUMMONS. 

1.  Practice— Default — Service  of  Summons — ^Return. — ^After  a  serv- 
ice of  summons  has  been  set  aside  and  vacated,  and  so  long  as  the 
order  therefor  remains  in  force,  the  county  clerk  has  no  authority, 
and  cannot  be  compelled  by  mandamus  to  enter  the  default  of  the 
defendant  for  failure  to  answer  upon  the  return  of  such  vacated 
service.     (Elder  v.  Grunsky,  67.) 

2.  FOBEIQN     AND     DOMESTIC     CORPORATIONS — INSUFFICIENT     RSTUBN.-^ 

Where  an  action  is  brought  against  a  corporation,  alleged  in  the 
complaint  to  be  organized  under  the  laws  of  the  state  of  California, 
and  the  return  of  the  service  of  summons,  which  recites  that  the 
defendant  is  a  foreign  corporation,  is  insufficient  to  show  a  valid 
service  upon  a  domestic  corporation,  the  county  clerk  is  justified  in 
refusing  to  enter  the  default  of  the  defendant  for  failure  to  answer. 
(Id.) 

8.  Service— Proof — Jurisdiction— Judgment  bt  Default.— The  serv- 
ice in  fact  of  the  summons,  rather  than  the  proof  of  service,  gives 
the  court  jurisdiction  of  the  person  of  the  defendant.  If  the  sum- 
mons was  served,  and  the  return  of  service  purports  upon  its  face 
to  have  been  made  by  proper  authority,  even  though  not  in  fact  so 
made,  the  court  has  jurisdiction  to  hear  and  determine  the  cause, 
and  may  render  a  valid  judgment  therein  by  default.  (Bank  of 
Orland  v.  Dodson,  208.)  . 

4.  Unauthorized  Return  of  Service — Foreclosure  or  Mobtgaoe— 
Valid  Decree  and  Sale. — ^The  fact  that  the  name  of  the  sheriff 
was  signed  to  the  return  of  service  of  the  summons  in  an  action  to 
foreclose  a  mortgage,  by  one  assuming  to  act  as  deputy  who  was 
not  an  authorized  deputy,  cannot  affect  the  jurisdiction  of  the 
eourt,  by  virtue  of  the  service  actually  made,  to  render  a  valid 
decree  of  foreclosure,  or  affect  the  validity  of  the  sale  made  under 
the  decree.     (Id.) 

6*  Alias  Sumiconb— Void  Pbooeedincm— Dismissal.— After  the.  plain- 
tiff has  obtained  title  under  a  valid  foreclosure  of  a  modigage  and 
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the  judgment  hat  been  fully  satisfied  and  the  deficiency  judgment 
paid,  and  the  time  for  appeal  therefrom  has  expired,  there  is  no 
authority  for  the  issuanoe  and  service  of  an  alias  summons  in  the 
eause,  and  the  court  has  no  jurisdiction  to  proceed  with  the  trial 
thereol.  All  the  proceedings  had  under  such  alias  summons  are  void, 
and  any  judgment  rendered  thereunder  will  be  reversed  upon  appeal, 
and  the  proceedings  dismissed.     (Id.) 

SUPERVISORa    See  Counties;  Election,  1. 

SUBETT. 

1.  Bond  of  Ouabdian — Judgment  aoainst  SuBffrixs— -Absignicxitt  to 
Patxno  Subbtieb — CoNBTmrriON — Election  or  Pbocedubb. — Part 
of  the  sureties  upon  a  guardian's  bond,  who  have  paid  in  full  a 
judgment  rendered  against  the  guardian  and  all  of  the  sureties,  to 
the  extent  of  the  liability  of  each  upon  the  bond,  may  enforce  con- 
tribution from  the  remainder  of  the  sureties,  and  may,  if  they 
choose,  proceed  against  them  in  the  manner  provided  in  section  709 
ol  the  Code  of  Civil  Procedure;  but  they  are  not  compelled  to  do  so, 
and  may,  instead,  taken  a  written  assignment  of  the  judgment  from 
the  plaintiff  upon  payment  thereof,  and  enforce  it  in  his  name  by 
execution  against  each  of  the  other  sureties  for  his  proportionate 
share  of  the  debt,  independently  of  section  709,  which  is  not  in- 
tended to  include  the  case  of  such  an  assignment.  (Williams  v. 
Riehl,  365.) 

2.  Abbignicbnt  to  Judgment  Debtobs. — The  fact  that  the  sureties 
making  the  payment  to  the  plaintiff  were  some  of  the  judgment 
debtors  could  not  prevent  them  from  taking  an  assignment  of  it, 
lor  the  purpose  of  enforcing  contribution  from  the  other  judgment 
debtors.     (Id.) 

3.  Payment  bt  Pabt  of  Subetieb— Judgment  not  Satibfibd— Inten- 
tion OF  Pabties. — ^The  payment  of  a  judgment  by  one  or  more  joint 
debtors  does  not  operate  as  an  accord  and  satisfaction  of  the 
judgment  as  to  other  joint  judgment  debtors,  unless  it  plainly  ap- 
pears that  the  payment  was  intended  to  have  such  effect;  and  the 
payment  of  a  judgment  against  sureties  on  a  bond  by  part  of.  them, 
who,  upon  such  payment,  take  an  assignment  of  the  judgment  for 
the  enforcement  of  contribution  against  other  cosureties,  or  the  prin- 
cipal debtor,  cannot  operate  as  a  satisfaction  of  the  judgment  as 
against  them,  nor  render  the  assignment  invalid.     (Id.) 

4.  Indemnitt  fbom  Pbincipal  to  Paying  Subetieb — Contbibution — 
Equauty  of  Bubden  and  Benefit. — Property  transferred  by  the 
principal  debtor  to  the  paying  sureties  by  way  of  indemnity  need 
not  be  first  exhausted  by  them  before  proceeding  to  enforce  con- 
tribution against  each  of  the  other  sureties,  for  his  proportionate 
share  of  the  debt.    In  such  case,  equality  of  burden  and  of  benefit 
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iB  equity;  and  the  indemnity,  whentver  enforced,  will  tnuiv  to  ilia 
benefit  of  all  of  the  sureties.     (Id.) 

6.  EicvoiccifSifT  or  JuboiCBNT  BT  AsBioznoES — BxBCVTioN  LncmD  TO 
PnopOvnoRATB  8habb  or  Subett. — The  judgment  oan  only  he  en- 
foroed  by  the  assignees  ag&inst  any  other  surety  for  an  aliquot  part 
of  the  debt,  based  on  the  whole  number  of  sutvtieB,  and  m  the 
legal  liability  of  all  the  sureties  to  contribute  in  the  proportion  of 
the  respective  amounts  for  which  they  became  surety;  and  eaeeu- 
tion  cannot  be  allowed  against  any  surety  for  an  amount  in  excess 
of  his  legal  proportion  of  the  debt.     (Id.) 

6.  PtMuicmoN  or  Soltbkct  or  SuBenBs-— Actxok  in  EqmTT.^^Hie 
proceeding  for  the  enforcement  of  the  Judgment  is  not  in  equity, 
and  must  be  governed  by  the  legal  presumption  that  all  of  the 
sureties  are  solvent.  If  some  of  them  are  in  fact  inaolv«ttt,  the 
sureties  may  bring  their  action  in  equity  for  contribution,  in  whidi 
the  burden  may  be  equally  placed  upon  the  solvent  sureties.     (Id.) 

7.  PsmciPAL  AND  Subett— RiofiTs  or  SxnuniBa  nipoM  BoND.-'^tU^ties 
upon  a  bond  to  secure  the  performance  of  a  contract  by  the  prin- 
cipal ate  entitled  to  stand  upon  the  precise  terms  of  the  bond,  and 
are  not  bound  beyond  its  strict  letter.  (Cadenasso  v.  Antbnelle, 
382.) 

8.  Bond  fob  Ck)N8TBUcnoN  or  Mining  Tunnel— AobEBUBnt  10  Pat 
roB  Labob  and  Matebial — ^Monet  Advanced  to  Oontbactobs — 
INTEBEBT  IN  Pbofits. — ^A  bond  to  secure  the  performance  of  a  con- 
tract for  the  construction  of  a  mining  tunnel,  containing  an  agree- 
ment to  pay  in  full  all  persons  performing  labor  or  furnishing  ma- 
terials for  the  contractors,  or  any  person  acting  for  them  or  under 
their  authority,  in  connection  with  the  contract,  does  not  bind  the 
sureties  to  repay  to  third  parties  moneys  advanced  by  them  to  the 
contractors,  under  an  agreement  for  a  share  in  the  proUti  ieeufed 
by  an  assignment  of  the  contract.     (Id.) 

0.  Action  ufon  Bond — Pleadinq — Finding— iNsumciBNOT  dt  Bvi- 
DENOB. — In  an  action  upon  such  bond,  a  complaint  averring  that 
labor  and  materials  of  the  value  of  a  specified  sum  were  advanced 
by  the  plaintiffs  to  one  of  the  contractors  named  in  the  bond,  and 
a  finding  to  the  same  effect,  against  the  sureties  upon  the  bond,  are 
not  supported  by  evidence  showing  that  moneys  to  the  amount 
specified  in  the  complaint  were  advanced  by  the  plaintiffs  to  such 
contractor;  nor  can  evidence  that  a  small  portion  of  the  amount 
advanced  was  due  for  materials  furnished,  sustain  the  finding.  (Id.) 

lO.  A88I0NUENT  OF  OONTBACT,  WITH  AOBEfeMENT  TO  DlVlItt  PftOtlTS — 

pAJtTNBB8HiP.-^The  assignment  of  the  contract  to  constmet  the 
tnnnel  to  the  plaintiffs,  who  advanced  money  under  an  agreement 
to  divide  the  profits  arising  from  the  contract,  for  the  iiie  of  the 
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money  advuioed,  does  not  oonstitute  a  partnership  between  the 
plaintiffs  and  the  contractor  making  the  assignment.     (Id.) 
See  Appeal,  10-12,  16-20;  Assignment;  Ck>rporations,  7»  8;  Jus- 
tice's Court,  6,  7. 

TAXATION. 

1.  QUIBTINQ  TiTLB  TO  ClTT  LOT8 — ^DETENBE  OF  OlTr— OlAIM  OF  TaZB»— 

Statute  of  Limitationb. — In  an  action  to  quiet  title  to  city  lots,  a 
defense  of  the  city  setting  up  a  claim  for  taxes  assessed  and  levied 
more  than  three  years  prior  to  the  commencement  of  the  action, 
and  demanding  their  payment  as  a  condition  of  plaintiff's  re- 
covery is  barred  by  the  statute  of  limitations.  (Dranga  y.  Rowe, 
506.) 

2.  IKTAUD  ABBBBBlfKNT  AlTD  LBVT    OF    TaXB»— REDIOOSFORATIOV      OF 

CiTT. — ^To  be  valid,  the  assessment  and  levy  of  taxes  must  be  made 
strictly  as  provided  by  law.  In  a  city  reincorporated  under  a 
lower  class,  the  assessment,  equalization,  and  levy  of  taxes  must 
be  made  as  provided  for  cities  of  such  lower  class,  and,  if  made  for 
the  year  of  reincorporation,  as  differently  provided  for  cities  of  the 
class  under  which  the  city  was  originally  incorporated,  they  are  in- 
valid and  void.     (Id.) 

8.  AcnoN  TO  Detebmine  Advebss  Claim— Void  Claim  of  BEFKirD- 
AivT — Construction  of  Codb— Inafplioable  Rulbb  of  Equitt. — 
The  rule  that  equity  will  require  a  plaintiff  to  do  equity,  by  paying 
such  taxes  as  ought  equitably  to  be  paid,  as  a  condition  of  enjoin- 
ing a  tax  sale,  and  that  equity  will  not  cancel  a  void  tax  deed, 
which  cannot  amount  to  a  cloud  upon  title,  are  inapplicable  to  an 
action  under  section  738  of  the  Code  of  Civil  Procedure  to  determine 
an  adverse  claim,  in  which  action  plaintiff  is  entitled  to  judgment, 
if  there  is  a  disclaimer,  or  if  the  answer  shows  no  legal  defense,  and 
the  objection  that  the  adverse  claim  of  the  defendant  is  void  upon 
its  face  is  not  available.     (Id.) 

TELEGRAPH.    See  Criminal  Law,  54;  Malidous  Proseeution^  8. 

TELEPHONE.    See  Criminal  Law,  54. 

TENANTS  IN  COMMON.    See  Trusts,  6-7. 

TORTS. 

1.  TovTB  Feasobb  Jointly  and  Severally  Liable— Several  Judg- 
ments— Satisfaction. — ^The  liability  of  tort  feasors  for  the  same 
tort  is  joint  and  several.  They  may  be  sued  jointly  in  one  action, 
or  severally  in  different  actions,  and  several  judgments  may  be 
rendered  either  in  several  actions  or  in  a  joint  action.  No  bar 
arises  by  the  mere  rendition  of  several  judgments,  or  until  satis- 
faction in  some  form  is  received,  or  what  in  law  is  deemed  an 
equivalent.  (Grundel  v.  Union  Iron  Works,  438.) 
CXXVII.  Cal.— 60 
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2.  Action  fob  Death — Injubt  upon  Gang  Plank  of  Vessel — ^Limited 
Liability  of  Ownebs — Fedebal  Pbocedubb — Sbvebance  of  Action 
— Impbopeb  Dismissal. — In  an  action  for  death  caused  from  an  in- 
jury received  by  reason  of  an  insecure  gang  plank  extending  be- 
tween a  schooner  and  a  wharf,  by  the  wrongful  act  of  several  de- 
fendants, including  the  ownen  of  the  vessel,  the  fact  that  such 
owners  availed  themselves  in  the  United  States  district  court  of 
the  limited  liability  fixed  by  the  federal  statutes,  and  that  the 
plaintiff  appeared  therein  to  claim  damages  to  the  extent  of  the 
appraised  value  of  the  vessel,  does  not  preclude  his  right  to  proceed 
in  the  superior  court  against  the  other  defendants,  while  the  pro- 
ceeding was  pending  in  the  federal  court;  and  it  was  error  for  the 
superior  court  to  dismiss  the  action  as  to  the  other  defendants,  be- 
cause of  such  federal  proceeding,  the  plaintiff  not  having  received 
satisfaction,  or  the  equivalent  thereof,  in  any  amount.     (Id.) 

TREATY.     See  Aliens. 

TRUSTS. 

1.  Resulting  Tbust — Pabt  Payment  of  Pubchabb  MoneT'— Pubchasb 
OF  Title  undeb  Execution — Notice  of  Equity. — ^A  payment  of 
part  of  the  purchase  money  of  land,  the  legal  title  to  which  is  held 
by  another,  carries  with  it  by  resulting  trust  a  proportionate 
equitable  estate  in  the  land  purchased,  which  may  be  enforced  in 
equity  against  a  subsequent  purchaser  of  the  legal  title  under  exe- 
cution, who  took  with  notice  of  the  equity.  (South  San  Bernardino 
Land  etc.  Co.  v.  San  Bernardino  Nat.  Bank,  246.) 

B.  Pl£ading — Genebal  Demvbbeb — Uncebtaintt. — ^A  complaint  to 
enforce  a  resulting  trust  which  states  facts  showing  a  sale,  and 
the  proportion  of  the  price  paid  by  each  purchaser,  and  bringing 
the  case  clearly  within  the  rule  requiring  the  enforcement  of  an 
equity  against  the  defendant,  is  good  as  against  a  general  de- 
murrer, and  any  uncertainty  as  to  the  time  of  payment  of  the  pur- 
chase price  cannot  be  objected  to  if  not  urged  as  a  ground  of 
special   demurrer.      (Id.) 

3.  Review  upon  Appeal— Objection  to  Ck)icPLAiNT  by  Respondent. — 

Upon  appeal  by  the  plaintiff,  an  objection  by  the  respondent  to  the 
complaint  cannot  be  heard,  unless  it  is  so  defective  in  averment 
that  it  would  not  support  any  judgment  in  plaintiff's  favor.     (Id.) 

4  FoBMEB  Judgment — Res  Adjudioata — Impbopeb  Action  to  Quiet 
Title. — ^A  former  judgment  between  the  parties  is  only  conclusive 
when  the  same  thing  under  the  same  title  is  litigated.  A  former 
judgment  against  the  plaintiff  in  an  action  which  he  was  not  en- 
titled to  maintain  as  a  cestui  que  trust  to  quiet  his  title,  against  the 
defendant  who  was  his  trustee  of  the  legal  title,  cannot  estop  him 
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from   maintaining  a   subsequent  action  which   he   is  entitled   to 
.    maintain  to  enforce  a  resulting  trust  in  his  favor  against  the  same 
defendant.     (Id.) 

6.  MiKiKO  Claim — ^Tenancy  in  Common—Aobebhent  to  Obtain  Pat- 
ent— CoNTBiBUTiON  TO  EXPENSES. — One  who  bought  from  a  former 
claimant  and  paid  for  one-fourth  interest  in  a  mining  claim,  with- 
out taking  a  deed  thereof,  and  went  into  possession  thereof,  and  was 
for  many  years  recognized  as  a  tenant  in  common  by  the  claimant 
of  the  other  three-fourths,  and  who  entered  into  an  agreement  with 
such  other  claimant  that  they  should  jointly  procure  a  patent  for 
the  mining  claim,  and  contributed  toward  the  survey  and  expenses 
of  obtaining  a  patent,  may  enforce  a  trust  in  a  certificate  of  pur- 
'  chase  of  the  whole  mining  claim  obtained  in  the  name  of  the  other 
claimant,  to  the  extent  of  his  one- fourth  interest  in  the  claim. 
(Costa  V.  Silva,  351.) 

6.  Pabol  Evidence— Request  fob  Joint  Expenditubes — ^Patment  of 

Consideration — Resulting  Trust. — Parol  evidence  that,  prior  to 
the  filing  of  defendant's  application  for  a  patent,  defendant  asked 
plaintiff  to  contribute  toward  his  one-fourth  interest,  that  plaintiff 
then  contributed  a  certain  sum  toward  the  survey,  that  he  had 
before  that  bought  and  paid  for  his  one-fourth  interest,  which  was 
worked  in  common  with  the  defendant,  and  the  proceeds  divided  pro- 
portionately, is  admissible  to  show  that  the  title  was  to  be  obtained 
for  their  common  benefit,  and  to  establish  a  resulting  trust  in  the 
certificate  of  purchase  to  defendant  by  payment  of  part  of  the  con- 
sideratfon  therefor,  and  is  not  objectionable,  on  the  ground  of  an 
attempt  to  prove  a  contract  concerning  real  estate  by  parol.     (Id.) 

7.  Opinion  Evidence — Recognition  of  Plaintiff's  Interest — State- 

ment or  Facts — Harmless  Ruling. — The  fact  that  part  of  the 
testimony  tending  to  show  a  recognition  by  the  defendant  of  plain- 
tiiTs  one-fourth  interest  was  a  mere  opinion  of  the  plaintiff  as 
a  witness,  objection  to  which  was  overruled,  is  not  sufiicient  ground 
for  reversal,  where  the  facts  showing  such  recognition  were  stated 
fully  by  the  witness,  and  were  not  controverted  by  the  defendant 
(Id.) 
See  Equity;  Mortgage,  4,  5;  Wills,  4-G. 

WATER  AND  WATER  RIGHTS. 

Wateb  Rights — ^Appeal  fbom  Judgment->Subordinate  Rights — Ap- 
pellants NOT  INJUBED. — Upon  appeal  by  plaintiffs  from  a  judg- 
ment which  establishes  their  prior  right,  by  appropriation  only,  to 
one  hundred  and  eighty  inches  of  water  measured  under  a  six-inch 
pressure,  and  establishes  the  subordinate  rights  of  the  defendant 
as  an  appropriator  to  one  hundred  inches  of  water,  and  as  a  riparian 
proprietor  to  the  flow  of  the  remainder  of  the  stream,  the  appellants 
are  not  concerned  in  the  question  as  to  how  the  rights  of  the  de- 
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fendant  shall  be  measured,  and  aa  to  whether  there  is  a  want  of 
certainty  on  that  question  in  the  judgment  and  findings,  and  can- 
not be  injured  or  entitled  to  a  reversal  of  the  judgment  for  want 
of  such  certainty.      (Smith  v.  Uawkina,   119.) 

WILLS. 

1.  SuBSCBUTiON — Evidence. — ^The  verdict  of  the  jury,  finding  that 
the  will  in  question  was  never  subscribed  by  the  alleged  testator, 
held  justified  by  the  evidence.      (Estate  of  Silvany,  226.) 

2.  Date  of  Devises  and  Bequests — Altebatign  of  Common  Law  bt 

Code. — Sections  1332  and  1333  of  the  Civil  Code  have  the  effect 
to  abrogate  the  old  common-law  distinction  by  which  devises  spoke 
as  of  the  date  of  the  will,  and  bequests  as  of  the  date  of  the  testa- 
tor's death;  and  both  devises  and  legacies  in  this  state  speak  aa 
of  the  latter  date.     (Estate  of  Upham,  00.) 

3.  Residuary  Devise — Disposition  of  Lapsed  Devise. — Where  there 

is  a  valid  residuary  devise,  the  property  mentioned  in  a  lapsed 
devise  goes  to  the  residuary  devisee,  and  not  to  the  heirs,  unless  a 
contrary  intent  is  clearly  expressed  in  the  will.     (Id.) 

4.  Residuary  Devise  to  Charitable  Use. — A  residuary  devise  to  the 
legally  constituted  and  qualified  trustees  or  managers  of  a  Good 
Templars*  Orphans*  Home,  in  a  specified  locality,  "in  trust  for  the 
use  and  benefit  of  the  orphan  children  of  said  institution,'*  is  a 
valid  devise  of  the  residue  of  the  estate  to  a  charitable  use.     ( Id. ) 

5.  LiBEBAL  Constbuction  OF  Chabities. — Charities,  both  aa  to  the 
trustees  and  the  beneficiaries,  are  more  liberally  construed  than  are 
gifts  to  individuals.     (Id.) 

6.  Devise  of  Chabity  to  Unincobpobated  Body — Supebintendencb 
of  Coubt  of  Equity — Effectuation  of  Tbust. — ^The  fact  that  the 
trustees  of  the  designated  orphans*  home  to  whom  the  devise  was 
made,  were  not  themselves  an  incorporated  body,  though  selected 
biennally  under  the  auspices  of  an  incorporated  grand  lodge  of  Good 
Templars,  to  manage  and  control  the  orphans*  home,  cannot  affect 
the  validity  of  the  charity.  A  court  of  equity  will  not  allow  a 
charitable  use  to  fail  for  want  of  a  legal  trustee;  and,  if  the 
founder  describes  the  general  nature  of  the  charitable  trust,  he 
may  leave  the  details  of  its  administration  to  be  settled  by  trustees 
under  the  superintendence  of  a  court  of  equity,  and  the  court  will 
appoint  trustees,  if  necessary  to  effectuate  the  trust.     (Id.) 

7.  PfiovisioN  fob  Ratable  Appobtionment  of  Devises — Residuabt 

Devtse  not  Revoked. — A  residuary  devise,  following  special  de- 
vises and  bequests,  is  not  revoked  by  a  subsequent  paragraph  pro- 
viding that  the  foregoing  devises  are  to  be  increased  or  diminished 
ratably,  with  the  exception  of  two  devises  Bpedfled,  if  the  estate  is 
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more  or  less  than  sufficient  to  pay  the  devises  and  bequests;  and 
such  provision  does  not  prevent  the  falling  into  the  residuary  de- 
vise of  lapsed  devises  or  legacies,  or  invalid  and  void  devises  or 
legacies.  (Id.) 
8.  Residuabt  Devipf.  How  Constituted. — No  particular  mode  of  ex- 
pression is  necessary  to  constitute  a  residuary  devise.  It  is  suf- 
ficient if  the  intention  of  the  testator  be  plainly  expressed  in  the 
will,  that  the  surplus  of  the  estate,  after  payment  of  debts  and 
legacies,  shall  be  taken  by  a  person  there  designated.  (Id.) 
See  Estates  of  Deceased  Persons. 

WRIT  OF  REVIEW.    See  Certiorari. 
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127  Cal.  IS.    PACIFIC  PAV.  CO.  ▼.  MOWBRAY. 

ABMsament  and  Other  Documents  connected  therewith  are  prima  facie 
evidence  of  its  regularity,  p.  3. 

Approved  in  San  Francisco  Pav.  Go.  v.  Bates,  134  CaL  40,  bid  for  street 
work  signed  in  name  of  corporation  by  secretary,  which  was  accepted  by 
board,  is  presumed  to  have  been  authorised  by  corporation. 

127  CaL  421.    JOHKSOll  t.  OOODYXAR  MINIIIO  CO. 

Act  of  March  ag,  1897,  regulating  wages  of  employees  of  corporations, 
and  establishing  liens  therefor,  is  special  legislation,  pp.  7-0. 

Approved  in  Beveridge  v.  Lewis,  137  Oal.  631,  Code  of  Civil  Procedure, 
section  1248,  allowing  general  benefits  to  land  not  taken,  to  be  deducted 
in  case  of  natural  persons  only,  is  void;  Williamson  v.  Liverpool  etc.  Ins. 
Co.,  105  Fed.  33;  Revised  Statutes  of  Nevada  of  1899,  section  8012,  pro- 
viding for  damages  and  attorney's  fees  in  actions  against  insurance 
oompanies  on  policies,  is  void. 

127  Cal.  40-45.    BRINGHAM  ▼.  KNOX. 

Complaint  in  Foreclosure  of  Lien  Claim  which  alleges  value  by  alleg- 
ing contract  price  is  suffident  in  absence  of  demurrer  for  uncertainty, 
pp.  44,  45. 

Approved  in  Carpenter  v.  Furrey,  128  Cal.  669,  following  rule;  Ander- 
son V.  Bank,  l4u  Cal.  699,  applymg  rule  in  action  to  set  aside  judgment 
and  to  enjoin  its  collection  for  fraud. 

127  Cal.  49-51.    BIRCH  ▼.  PHELAN. 

Juror  in  Criminal  Case  in  superior  court  of  San  Francisco  is  not  en- 
titled to  pay  out  of  municipal  treasury,  pp.  50,  51. 

Approved  in  Powell  v.  Phelan,  138  Cal.  272,  act  of  1901,  providing  for 
payment  of  trial  jurors  who  have  served  in  San  Francisco  since  act  of 
1895,  is  void  as  legislative  gift;  Jackson  v.  Baehr,  138  Cal.  267,  Penal 
Code,  section  1143,  relating  to  jurors'  fees,  in  criminal  cases,  construed. 

5035 


127  Cal.  55-90  Notes  on  CaHfornia  Reports.  5036 

127  CaL  55-57.    DAY  ▼.  DUNNING. 

Ballots  Cast  for  EzcessiYe  Number  of  Names  for  one  office  have  ef- 
fect only  of  not  being  counted  for  that  office,  p.  56. 

Approved  in  Patterson  v.  Hanley,  136  Cal.  272,  ballots  upon  which  cross 
is  placed  after  both  *'yes"  and  'no"  in  voting  upon  constitutional  amend- 
ment, are  not  totally  void. 

127  Cal.  61-64.    CARPENTER  ▼.  NUTTER. 

Complaint  in  Action  for  Halidous  Prosecntion  must  allege  termina- 
tion of  prosecution  in  favor  of  defendant,  p.  63. 

Approved  in  Dowdell  v.  Carpy,  129  CaL  172,  applying  rule  in  action  for 
malicious  prosecution  of  civil  action. 

127  Cal.  65  67.    PEOPLE  ▼.  VALLIERE. 

It  is  Prejudicial  Error  to  admit  irrelevant  evidence,  though  it  is  after- 
ward striken  out,  p.  66. 

Approved  in  State  v.  De  Masters,  15  S.  Dak.  584,  on  prosecution  for  in- 
cest, admission  in  evidence  of  statements  made  in  defendant's  absence 
by  woman,  just  after  birth  of  child,  as  to  its  paternity,  was  reversible 
error,  though  jury  subsequently  instructed  not  to  consider  such  evidence. 

Where  Answer  to  Question  of  Prosecution  is  ruled  out,  it  is  misconduct 
for  district  attorney,  in  argument  to  jury,  to  refer  to  matter  of  such 
answer,  p.  66. 

Approved  in  People  v.  Derbert,  138  Cal.  471,  it  is  misconduct  on  part  of 
district  attorney  to  persist,  against  ruling  of  court,  in  asking  improper 
questions;  People  v.  Sing  I-.ee,  145  Cal.  191,  where  defendant  was  con- 
victed of  receiving  stolen  goods,  new  trial  properly  granted  because  dis- 
trict attorney  told  jury  that  defendant  was  guilty  of  keeping  a  "fence** 
which  only  rested  on  excluded  evidence. 

127  Cal.  70-72.    HIBERNIA  SAV.  ETC.  SOC.  ▼.  FREESE. 

Where  Undertaking  on  Appeal  is  executed  prior  to  second  notice  of  ap- 
peal, and  after  first  notice,  its  filing  after  second  appeal  does  not  con- 
stitute it  an  undertaking  on  such  appeal,  *p.  71. 

Distinguished  in  Jarman  v.  Rea,  129  Cal.  159,  where  undertaking  on 
appeal  is  merely  insufficient  in  form,  new  undertaking  may  be  filed 
before  hearing  of  motion  to  dismiss  appeal. 

126  Cal.  86-90.    BERGEVIN  ▼.  CURTZ. 

Elector  defined,  p.  88. 

Approved  in  dissenting  opinion  in  Huston  v.  Anderson,  145  Cal.  341, 
majority  holding  votes  cast  by  persons  assisted  to  vote  by  election  offi- 
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cers  are  illegal  unless  it  appear  from  register  that  each  has  declared 
under  oath  when  registered  that  he  cannot  read  or  cannot  maik  ballot 
by  reason  of  physical  disability. 

127  Cal.  91-98.    ESTATE  OF  UPHAM. 

Fact  that  Trustees  of  Designated  Orphans'  Home  to  wnom  devise  was 
made  were  not  incorporated  cannot  affect  validity  of  devise,  p.  94. 

Approved  in  Estate  of  Winchester,  133  Cal.  275,  277,  an  unincorporated 
association,  formed  for  a  charitable  object,  composed  of  certain  known 
members,  and  governed  by  constitution  and  by-laws,  is  capable  of  tak- 
ing by  bequest. 

Equity  Will  not  Allow  a  charitable  use  to  fail  for  want  of  a  legal  trus- 
tee, p.  94. 

Approved  in  Estate  of  Gay,  138  Cal.  554,  555,  provision  in  will  attempt- 
ing to  create  permanent  trust  fund,  the  income  of  which  is  to  be  devoted 
to  care  of  testator's  burial  plot,  does  not  establish  charitable  use,  and 
is  void;  Fay  v.  Howe,  136  Cal.  003,  where  testator  created  perpetual 
charitable  fund,  fact  that  he  has  provided  only  for  exercise  of  the  discre- 
tion of  nephew  as  trustee  does  not  show  that  the  trust  is  personal  to 
him. 

Where  Testator  Gives  All  His  Property  remaining  after  payment  of 
specific  gifts,  though  fund  be  estimated  in  money,  latter  gift  is  not 
specific,  but  carries  everything  which  has  not  been  disposed  of  by  lapses 
or  void  devises  or  legacies,  p.  98. 

Approved  in  Estate  of  Granniss,  142  Cal.  7,  will  making  certain  be- 
quests and  devising  residue  to  daughter,  passes  to  daughter  all  testa- 
tor's estate  not  otherwise  bequeathed;  O'Connor  v.  Murphy,  147  Cal. 
152,  construing  will  containing  residuary  devise  to  wife  and  children 
named  and  providing  that  specified  lot  shall  be  kept  and  rented  by  ex- 
ecutor for  their  benefit  until  youngest  child  attains  certain  age  "or 
twelve  years  from  the  date  of  this  will. 

127   Cal.   99-101.     PEOPLE  ▼.  TERRILL. 

Presumptions  are  All  in  Favor  of  the  innocence  of  the  accused,  p. 
100. 

Approved  in  People  v.  Howard,  143  Cal.  320,  in  prosecution  for  rape 
alleged  to  have  been  committed  by  sexual  intercourse  with  female  under 
sixteen,  evidence  of  "intercourse"  with  prosecuting  witness  it  not  evi- 
dence that  defendant  had  sexual  interoounrse  with  her. 

If  the  Facts  Stated  may  or  may  not  constitute  a  crime,  the  pre- 
sumption is  that  no  crime  is  charged,  p.  100. 

Approved  in  People  v.  Simpton,  133  Cal.  369,  indictment  for  perjury 
must  allege  in  plain  and  direct  language  that  defendant  was  first  duly 
sworn  to  "testify,  depose  or  certify  truly." 
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127  Cal.  10M03.    EX  PARTS  KNAPP. 

County  Ordinance  Forbidding  Shipment  of  game  from  county  in 
which  it  has  been  lawfully  killed,  is  void,  p.  102. 

Approved  in  In  re  Marshall,  102  Fed.  326,  holding  void  county  ordi- 
nance making  it  misdeameanor  to  use  magazine  gun  for  killing  game; 
see  78  Am.  St.  Rep.  249,  note.  Distinguished  in  Ex  parte  Kennke,  136 
Cal.  529,  upholding  Penal  Code,  section  626k,  making  It  misdeameanor 
to  buy  or  sell  quaiL 

Ordinance  Intended  to  Discriminate  in  favor  of  sportsmen  and  against 
all  others  in  respect  to  disposition  of  game  lawfully  killed  is  not  proper 
exercise  of  police  power,  pp.  102,  103. 

Approved  in  dissenting  opinion  in  Ex  parte  Kennke,  136  CaL  532, 
majority  upholding  Penal  Code,  section  626k,  making  it  misdemeanor 
to  buy  or  sell  quail. 

127  Cal.  107-113.    CALIFORNIA  SAY.  STC.  SOC.  t.  CXnLVER. 

Provision  for  Foreclosure  by  Hortgagee  at  his  election  upon  default 
of  interest  may  be  waived  by  him,  p.  112. 

Approved  in  More  v.  Russell,  133  Cal.  300,  301,  85  Am.  St.  Rep.  170, 
where  note  contained  provision  for  its  becoming  due,  at  option  of  holder 
upon  default  in  interest,  presentation  of  claim  against  estate  of  maker 
on  default  in  interest  does  not  compel  him  to  sue  before  maturity. 

127  Cal.  128-134.    ESTATE  OF  MARRE. 

Administrator  not  Charged  with  Interest  on  money  in  his  hands  un- 
less he  has  profited  thereby  or  been  guilty  of  misfeasance,  p.  132. 

Approved  in  Elizalde  v.  Elizalde,  137  Cal.  638,  where  fund  left  in  trust 
by  will  for  care  of  incompetent,  and  executors  acknowledged  reception 
of  fund,  interest  cannot  be  charged  after  trustee's  death  against  his 
administrator. 

127  Cal.  137-142.    DENiGAN  ▼.  HIBERNIA  SAY.  ETC.  SOC. 

Where  Wife's  Separate  Money  is  deposited  in  savings  bank,  and 
book  shows  alternative  account,  no  gift  to  husband  shown  where  wife 
retained  book,  p.  140. 

Approved  in  Denigan  v.  San  Francisco  Sav.  Union,  127  Cal.  145,  146, 
following  rule.     See  78  Am.  St.  Rep.  42,  nots. 

Burden  is  on  Donee  of  Deposit  claiming  under  husband  without  con- 
sideration to  show  affirmatively  that  it  had  ceased  to  be  wife's  sepa- 
rate property,  p.  141. 

Approved  in  Freese  v.  Hibemia  Sav.  etc.  Soc.,  139  Cal.  396,  follow- 
ing rule. 
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127  Cal.   142  152.     DENIGAN  ▼.  SAN  FRANCISCO  SAV.  UNION.    78 
Am.  St.  Rep.  35. 

Where  Wife  Deposits  Money  in  Savings  Bank,  and  takes  out  bank- 
book in  alternate  names,  burden  is  on  husband's  donee  to  show  that 
it  had  vested  in  husband,  p.  147. 

Approved  in  Freeze  v.  'Hibernia  Sav.  etc.  Soc,  139  Cal.  395,  396, 
following  rule. 

127  Cal.  155-162.    STEVENS  ▼.  TREEMAN. 

Order  of  Court  for  Payment  of  Claim  for  services  as  reporter  need 
not  designate  fund  out  of  which  it  is  to  be  yaid,  p.  158. 

Approved  in  Higgins  v.  San  Diego.  131  Cal.  304,  city  cannot  defeat 
claim  primarily  payable  out  of  an  exhausted  fund  by  refusal  to  tntns- 
fer  surplus  from  another  fund  thereto. 

Code  of  Civil  Procedure,  section  274,  as  amended  in  1880,  is  valid, 
p.  159. 

Approved  in  Pratt  v.  Browne,  135  Gal.  651,  holding  void  county  govern- 
ment act  (Stats.  1897,  p.  546),  fixing  salary  of  official  court  reporter. 

Amendment  of  1885  to  Code  of  Civil  Procedure,  section  274,  authorizing 
court  to  order  payment  of  monthly  salary  of  reporter,  is  void,  p.  159. 

Approved  in  Pratt  v.  Browne,  135  Cal.  652,  holding  void  county  gov- 
ernment act  (Stats.  1897,  p.  546),  fixing  compensation  of  official  court 
reporter;  Meacham  v.  Bear  Valley  Irr.  Co.,  145  Cal.  608,  superior  court 
cannot  in  ejectment  without  trial,  order  judgment  for  plaintiff  for  re- 
covery of  law  for  failure  of  defendant  to  deposit  one  half  of  reporter's 
per  diem  as  required  by  rules. 

127  Cal.  162-166.     CONNICK  v.  HILL. 

Foreclosure  Sale  of  Separate  Parcels  en  masse  not  invalid  where  no 
bids  received  when  offered  separately,  p.  164. 

Approved  in  Summerville  v.  March,  142  Cal.  558,  following  rule; 
Anglo-Califomian  Bank  v.  Cerf,  142  Cal.  305,  upholding  foreclosura 
sale  of  distinct  parcels  en  masse  when  sheriff  first  offered  property  for 
sale  by  each  description,  and  received  no  separate  bid  for  either  parcel. 

Party  Seeking  to  Set  Aside  Sale  has  burden  of  showing  such  irregu- 
larity or  material  departure  as  will  justify  court  in  setting  it  aside,  p. 
166. 

Approved  in  Anglo-Califomian  Bank  v.  Cerf,  142  Cal.  307,  upholding 
foreclosure  sale  en  masse  when  no  separate  bid  received. 

Affidavit  to  Set  Aside  Foreclosure  Sale  for  selling  parcels  en  masse 
which  had  been  offered  separately  without  bid  must  show  that  parcels 
were  known  lots  or  parcels,  p.  165. 
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Approved  in  Meux  v.  Trezevant,  132  Cal.  480,  refusing  to  set  aside 
foreclosure  sale  enmasse  for  refusal  to  sell  in  parcels  on  demand  of 
mortgagor,  where  property  sold  for  full  value. 

127  Cal.  177-184.    KEECH  v.  BEATTY. 

Opinion  of  Judge  Rendering  Judgment  is  not  admiasible  to  control 
effect  of  judgment  as  respects  res  adjudicata,  where  record  shows 
parties  and  cause  of  action  are  the  same,  p.  183. 

Approved  in  Belger  v.  Sanchez,  137  Cal.  618,  applying  rule  in  ejeet- 
ment. 

Possession  at  Commencement  of  Action  is  necessary  to  maintenance 
of  ejectment,  p.  183. 

Approved  in  Richards  v.  Morey,  133  Cal.  440,  action  to  recover  pos- 
session of  personalty  will  not  lie  if  at  commencement  of  action  defend- 
ant has  not  possession  or  power  to  deliver  it  in  satisfaction  of  the  judg- 
ment. 

127  Cal.  184-189.    ESTATE  07  HEDRICK. 

Public  administrator's  semi-annual  statements  required  by  G.  G.  P.  | 
1736,  are  not  settlements  of  accounts  required  by  1622,  p.  188. 
Approved  in  Los  Angeles  Co.  v.  Kellogg,  arguendo. 

127  Cal.  202-206.    FAST  ▼.  STEELE. 

Court  Hay  Order  probate  mortgage,  p.  203. 

Approved  in  Murphy  v.  Farmers'  etc.  Bank,  131  Cal.  120,  where  court 
permitted  mortgage  to  be  executed  to  pay  estate's  debts,  and  it  was 
executed  in  part  for  private  debt  of  executrix,  title  of  mortgagee  un- 
der foreclosure  is  not  void. 

127  Cal.  212-217.    PEOPLE  ▼.  WILLIAMS. 

Where  it  is  Apparent  from  Question  that  answer  will  contain  inad- 
missible evidence,  motion  to  strike  out  must  be  preceded  by  objection 
to  question,  p.  216. 

Approved  in  People  v.  Scalamiero,  143  Cal.  346,  applying  rule  in  prose- 
cution for  assault  to  rape;  People  v.  Lawrence,  143  Cal.  166,  applying 
rule  in  prosecution  for  conspiracy  to  rob. 

127  Cal.  217-226.     SACRAMENTO  CO.  ▼.  SOUTHERN  PAC.  CO. 

County  Faying  for  Bridge  to  be  Used  for  Highway  wbich  has  been 
completed  and  used  is  estopped  to  sue  for  money  paid  if  contract  though 
legally  defective  was  not  immoral  or  unjust,  pp.  221-223. 

Approved  in  Contra  Costa  W.  Co.  v.  Breed,  139  Cal.  440,  446,  449, 
where  council  having  general  authority  to  provide  for  furnishing  dty 
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with  water,  received  and  retained  benefit  of  water  supply,  though  there; 
was  no  previous  contract  as  to  price,  city  is  estopped  to  deny  validitj- 
of  claim  on  ground  that  it  had  not  passed  lawful  ordinance  therefor. 

127  CaL  232-243.     HANLEY  ▼.  CALIFORNIA  BRIDGE  ETC.  CO. 

Motion  for  Nonsuit  Admits  Truth  of  all  plaintiff's  evidence,  and  every 
inference  of  fact  that  can  be  drawn  therefrom,  p.  237. 

Approved  in  Estate  of  Arnold,  147  Cal.  586,  applying  rule  in  contest 
of  probate  of  will;  Allen  v.  Florence  etc.  Ry.,  15  Colo.  App.  214  fol- 
lowing rule. 

Servant  may  Presume  that  master  furnishes  reasonably  safe  place  to 
work,  pp.  240,  241. 
Approved  in  Swenson  v.  Bender,  114  Fed.  7,  following  rule. 

Inexperienced  Servant  is  not  Chargeable  as  matter  of  law  with  neg- 
ligence where  danger  to  him  was  not  so  obvious  that  a  reasonably  pru- 
dent person  would  have  avoided  it,  p.  242. 

Approved  in  Tedford  v.  Los  Angeles  Elec.  Co.,  134  Cal.  80,  electric 
company  liable  for  injury  by  live  wire  to  inexperienced  servant  wno  wa«> 
assigned  to  do  work  of  lineman,  without  instruction  or  warning  as  to 
danger, 

127  Cal.  243-244.    PEOPLE  y.  ESLABE. 

Provision  of  Penal  Code,  section  869,  requiring  transcript  of  reporter's 
notes  to  be  filed  with  clerk  within  ten  days,  is  directory  only,  p.  244. 
Approved  in  People  v.  Buckley,  143  Cal.  381,  following  rule. 

127  Cal.  258-260.    600DALL  v.  JACK. 

Running  of  Statute  of  Limitations  in  favor  of  stockholders  on  stat- 
utory liability  not  interrupted  by  renewal  of  debt  imder  which  liabil- 
ity created,  p.  260. 

Approved  in  Jones  v.  Goldtree  Bros.  Co.,  142  Cal.  385,  corporation 
cannot,  without  oonsent  of  stockholders,  extend  time  for  commence- 
ment of  action  against  them,  by  any  subsequent  renewal  or  extension 
of  time  for  payment  of  its  original  debt. 

127  (M.  261-274.    PORTER  ▼.  LASSEN  ETC.  CO. 

Vote  of  Majority  of  Full  Board  of  Directors  is  valid  as  corporate  act, 
though  vacancy  exists,  pp.  267,  268. 

Approved  in  Schnittger  v.  Old  Home  etc.  Min.  Co.,  144  Cal.  607,  fact 

that  money  secured  by  corporation  was  loaned  by  two  directors  who 

took  note  and  mortgage,  securing  it  in  the  name  of  third  person,  and 

failed  to  disclose  interest,  and  were  present  and  participated  in  direc- 
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tors'  meeting  at  which  loan  voted  on,  does  not  vitiate  transaction  where 
majority  of  disinterested  directors  authorized  transaction. 

127  Cal.  275-278.     ESTATE  OF  HUELSMAN. 

Land  specifically  devised  may  be  set  apart  as  homestead,  p.  276. 

Approved   in  Estate  of  Firth,   145  Cal.  230,  following  rule. 

Probate  court  cannot  order  executors  to  discharge  mortgage  on  pro- 
bate homestead,  p.  277. 

Distinguished  in  Estate  of  Shivley,  145  Cal.  403,  where  court  ordered 
mortgage  on  decedent's  realty  proceeds  of  which  were  used  to  pay  debts, 
and  subsequently  set  apart  part  of  mortgaged  premises  as  homestead 
administrator  could  apply  proceeds  of  sale  of  residue  of  mortgaged  prem- 
isv's  toward  payment  of  homestead. 

127  Cal.  283  200.    JOHNSON  ▼.  CALIFORNIA  LUSTRAL  CO. 

Act  of  April  23,  x88o,  requiring  two-thirds  vote  of  stockholders  foi 
disposition  of  mining  ground,  applies  to  any  ground  acquired  by  cor- 
poration to  mining  purposes,  pp.  285-288. 

Approved  in  Williams  v.  Gaylord,  186  U.  S.  164,  affirming  102  Fed. 
374,  and  Lacy  v.  Gunn,  144  Cal.  515,  all  upholding  section  1  of  act 
of  April  23,  1880,  requiring  ratification  of  two-thirds  of  stockholders 
of  mining  corporation  to  insure  validity  of  sale  of  mining  ground. 

127  Cal.  290-312.     RU6GLES  y.  CANNEDY. 

Assignee  in  Inaolyency  representing  creditors  who  have  proved  their 
claims  may  maintain  action  to  have  chattel  mortgage  adjudged  null 
and  void  as  to  them,  p.  305. 

Approved  in  First  Nat.  Bank  v.  Ludvigsen,  8  Wyo.  246,  249,  adminis- 
trator of  insolvent  estate  may,  in  replevin  against  himj  defend  his 
possession  against  chattel  mortgage  by  showing  invalidity  of  mort- 
gage against  creditors,  though  claims  of  creditors  have  not  been  pre- 
sented. Distinguished  in  Summerville  v.  Kelliher,  144  Cal.  157,  chattel 
mortgage  given  by  lessee  upon  his  interest  in  crop  is  not  rendered  void 
by  delay  of  fifteen  days  in  recording  it  after  execution  thereof  as 
against  subsequent  sale  of  leasehold  interest  under  execution,  after  re- 
cord of  mortgage. 

Inclusion  of  Assignee  in  Insolyency  in  Civil  Code,  section  3440,  and  his 
omission,  section  2957,  does  not  affect  his  general  power  to  represent 
the  estate  and  to  sue  for  benefit  of  creditors  in  cases  arising  under 
section  2957,  p.  305. 

Approved  in  First  Nat.  Bank  v.  Menke,  128  Cal.  108.  Civil  Cbde^ 
section  3439,  does  not  apply  where  voluntary  assignment  is  made  for 
benefit  of  creditors. 


5043  Notes  on  California  Reports.  127  Cal.  326-351 

127  Cal.  326-327.     CHILDSTROM  y.  EPPINGEK.     78  Am.  St.  Rep.  46. 

Assignment  of  Judgment  without  assignment  of  undertaking  on 
appeal  therefrom  passes  no  right  of  action  on  undertaking,  p.  327. 

Distinguished  in  Heisen  v.  Smith,  138  Cal.  219,  assignment  by  ward 
of  judgment  rendered  against  guardian  upon  settlement  of  accounts 
operates  as  equitable  assignment  of  ward's  cause  of  action  against 
sureties  on  bond. 

127  Cal.  327-331.    MILLER  y.  CARLISLE. 

In  Action  to  Foreclose  Seyeral  Mechanics'  Liens  where  demand  of 
each  claimant  is  less  than  three  hundred  dollars,  if  liens  are  invalid, 
superior  court  cannot  render  personal  judgment  against  land  owners, 
pp.  329,  330. 

Approved  in  Miller  v.  Carlisle,  127  Cal.  332,  following  rule.  Distin- 
guished in  Weldon  v.  Superior  Court,  138  Cal.  429,  superior  court  has 
jurisdiction  in  equity  both  of  proceeding  to  foreclosure  mechanic's  lien, 
and  also  of  proceeding  to  reach  funds  due  contractor  in  hands  of  owner 
of  building  in  which  there  must  be  an  adjustment  of  all    equities. 

127  CaL  336-339.    McGEE  v.  HAYES. 

Incompetent  cannot  Consent  to  jurisdiction  or  waive  any  steps  nec- 
essary to  confer  jurisdiction  upon  court,  p.  338. 

Approved  in  Guardianship  of  Sullivan,  143  Cal.  466,  468,  neither  attor- 
ney nor  alleged  incompetent  can  waive  right  to  have  judge  who  presided 
at  hearing  pass  upon  merits  of  petition  for  letters  of  guardianship. 

127  Cal.  339-341.    PEOPLE  y.  MOONEY. 

Under  Penal  Code,  Section  447,  defining  arson,  specific  intent  to  des- 
troy building  must  be  distinctly  averred  in  addition  to  averments  of 
wilful  and  malicious  burning,  p.  340. 

Approved  in  People  v.  Mooney,  132  Cal.  15,  reciting  history  of  litiga- 
tion. Distinguished  in  People  v.  Seeley,  139  Cal.  120,  where  information 
charges  a  libel  per  se  that  defendant  has  been  guilty  of  theft  and  has 
been  dishonest  in  his  business,  it  need  not  allege  that  libelous  matter 
tended  to  impeach  honesty,  integrity  or  reputation  of  person  libeled. 

127  Cal.  347-351.    PEOPLE  v.  SHAVER. 

Where  There  is  no  Vacancy  in  Office  an  appointment  by  governor  is 
invalid  and  confers  no  right,  p.  351. 

Approved  in  Adams  v.  Doyle,  139  Cal.  680,  pendency  of  contest  pro- 
ceedings in  behalf  of  candidate  who  did  not  receive  certificate  of  elec- 
tion against  holder  thereof  cannot  affect  title  of  appointee  of  board  to 
salary  during  his  incumbency. 
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127  Cal.  351-356.    COSTA  v.  SILVA. 

Where  Transfer  of  Realty  is  Made  to  one  person  and  consideration 
thereof  is  paid  by  another,  a  trust  is  presumed  to  result  in  favor  of 
person  by  whom  payment  is  made,  pp.  354,  355. 

Distinguished  in  Fleischer  v.  Fleischer,  UN.  Dak.  229,  construing 
agreement  betwen  wife  and  son  to  contest  husband's  timber  culture 
entry. 

127  Gal.  355-362.    CHURCHILL  y.  FLOXTRIIOY. 

Order  Oranting  New  Trial  will  be  affirmed  if  it  can  be  justified  on 
any  ground  permitted  by  statute  which  is  included  in  motion  regardless 
of  ground  on  which  court  below  may  have  based  its  order,  pp.  361, 
362. 

Approved  in  Simon  Newman  Go.  v.  Lassing,  141  Gal.  175,  applying 
rule  in  unlawful  detainer. 

When  Trial  is  had  before  One  Judge  and  motion  for  ne.v  trial  ia 
passed  upon  by  another  judge  latter  has  same  powers  and  duties  as  if 
motion  has  come  before  former,  p.  361. 

Approved  in  Hausmann  v.  Sutter  St.  Ry.  Go.,  139  Cal.  175,  discretion 
of  succeeding  judge  in  granting  new  trial  in  case  tried  by  predecessor 
not  disturbed  on  appeal  in  absence  of  abuse;  Blood  v.  La  Serena  L.  Sa 
W.  Co.,  134  Cal.  365,  fact  that  judge  who  by  stipulation  decided  cause 
and  made  findings  was  not  one  before  whom  witnesses  appeared  at  trial 
cannot  affect  presumption,  on  appeal,  in  favor  of  trial  court's  decision. 

127  Gal.  365-372.     WILIAMS  v.  RIEHL.    78  Am.  St.  Rep.  60. 

Part  of  Sureties  on  Guardian's  Bond  who  have  paid  in  full  a  judgment 
rendered  against  the  guardian  and  all  of  the  sureties  to  the  extent  of 
the  liability  may  enforce  contribution  from  others,  p.  369. 

Approved  in  Treat  v.  Craig,  135  Cal.  93,  payment  of  deficiency  judg- 
ment by  grantees  of  mortgagor  to  prevent  a  sale  of  property  under 
execution  is  not  a  voluntary  payment  which  precludes  recovery  thereof 
from  mortgagor. 

127  Cal.  372-376.    PEOPLE  v.  HAWKINS. 

Defendant  by  Going  to  Trial  without  objection  that  sixty  day  limit 
provided  for  by  Penal  Code,  section  1382  has  expired  waives  right  to 
demand  dismissal,  p.  374. 

Approved  in  People  v.  Fitzgerald,  137  Gal.  551,  where  premises  are 
viewed  by  jury  and  after  return  it  was  agreed  that  objects  of  motion 
had  been  accomplished  to  satisfaction  of  both  sides,  it  cannot  be  objected 
for  first  time  on  appeal  that  there  was  irregularity  in  mode  of  point- 
ing out  objects  by  officer  in  charge  of  jury. 
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127  Cal.  376-382.    PEOPLE  ▼.  OLIVERA. 

Jury  are  judge  as  to  whether  confession  was  voluntary,  p.  381. 

Approved  in  People  v.  Thomson,  145  Cal.  725,  applying  rule  to  testi- 
mony of  witness  as  to  dying  declarations  of  person  killed. 

127  Cal.  382-388.    CADENASSO  ▼.  ANTONELLE. 

Bond  for  Construction  of  Mining  Tunnel,  containing  agreement  to 
pay  for  labor  or  materials  furnished  for  contractors,  does  bind  sureties 
to  pay  third  parties  moneys  advanced  to  contractors,  p.  386. 

Approved  in  Boas  v.  Maloney,  138  Cal.  108,  where  contractor's  bond 
makes  no  mention  of  liens  and  building  was  completed  according  to 
contract  and  full  price  paid  and  sureties  cannot  be  held  liable  for  amount 
of  liens  thereafter  filed  for  labor,  notwithstanding  liens  were  valid 
claims  against  building. 

127  Cal.  388-400.    PATTON  ▼.  BOARD  OF  HEALTH  OF  SAN  FRAN- 
CISCO. 

Health  inspector  required  to  be  appointed  by  city  health  board,  and 
whose  duties  are  fixed  by  board,  is  an  officer,  pp.  396-399. 

Cited  in  Wall  v.  Board  of  Directors,  145  Cal.  471,  472,  where  deaf  and 
dumb  asylum  directors  elect  physician  he  cannot  be  removed  before  ex- 
piration of  term. 

127  Cal.  400-408.     PEOPLE  v.  UNION  B.  &  L.  ASSN. 

Where  Facts  Warranting  Appointment  of  Receiver  are  not  shown  by 
pleadings  or  findings,  order  of  appointment  will  be  reversed  on  judg- 
ment-roll, p.  404. 

Approved  in  Bories  v.  Union  Bldg.  etc  Assn.,  141  Cal.  75,  81,  reciting 
history  of  litigation. 

127  Cal.  412-417.    PEOPLE  ▼.  FXTHRIG. 

Dying  Declarations  are  not  Admissible  if  declarant  had  slightest  hope 
of  recovery  and  it  is  plainly  manifest  that  they  were  not  made  under 
belief  of  impending  death,  p.  414. 

Distinguished  in  People  v.  Dobbins,  138  Cal.  697,  dying  statement  as 
to  facts  connected  with  shooting  is  admissible  where  declarant  said  he 
was  satisfied  that  all  hope  of  surviving  was  gone;  People  v.  Amaya, 
134  Cal.  535,  dying  declaration  admitted  where  made  under  solemn  be- 
lief of  impending  death. 

127  Cal.  417-422.    SOUTHERN  CAL.  RY.  v.  SUPERIOR  CT.  DIST. 

Writ  of  Review  is  not  allowed  for  the  purpose  of  annulling  appeal- 
able orders,  p.  419. 
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Approved  in  State  v.  District  Court,  24  Mont.  499,  following  rule; 
KUedge  v.  Superior  Court,  131  Cal.  280,  special  order  made  after  judg- 
ment reducing  amount  of  judgment  by  striking  out  costs  therefrom, 
being  appealable  cannot  be  reviewed  on  certiorari. 

All  Special  Orders  made  after  final  judgment  are  appealable  irre- 
spective amount  involved,  p.  420. 

Approved  in  Sierra  Union  etc.  Co.  v.  Wolflf,  144  Cal.  432,  in  action  to 
quiet  title  court  has  jurisdiction  of  appeal  from  order  striking  out  cost- 
bill  in  sum  less  than  three  hundred  dollars. 

127  Cal.  423-427.    PEOPLE  ▼.  McINTTRE. 

Discrepancy  Between  Shorthand  Notes  and  transcript,  principally  in 
matter  of  punctuation  is  a  harmless  variance,  pp.  425,  426. 
Approved  in  People  v.  Goodrich,  142  CaL  221,  following  rule. 

Under  Penal  Code,  Section  869,  magistrate  may  appoint  reporter  who 
is  competent  to  do  the  work  though  he  have  not  qualifications  pre- 
scribed for  superior  court  reporters  prescribed  bv  Code  of  Civil  Proced- 
ure, title  IV,  chapter  III,  p.  426. 

Approved  in  People  v.  Munley,  142  Cal.  443,  444,  it  is  no  objection  to 
validity  of  preliminary  examination  that  stenographer  was  not  an  official 
reporter  where  magistrate  stated  he  knew  him  to  be  competent,  nor  that 
be  was  not  sworn  by  the  magistrate. 

Instance  of  Sufficiency  of  Showing  of  absence  of  witness  from  state  to 
admit  in  evidence  testimony  given  at  preliminary  examination,  p.  427. 

Approved  in  People  v.  Barker,  144  Cal.  707,  absence  of  witness  from 
state  is  sufficiently  established  by  proof  of  declarations  that  he  was  to 
leave  state  to  engage  in  business  in  Seattle  and  reception  of  letters 
from  him  at  Seattle. 

127  Cal.  431-438.    BLYTHE  ▼.  HINCKLEY. 

Treaty  Regulating  Alien's  Rights  to  possess,  enjoy  and  Inherit  prop- 
erty prevails  over  state  legislation,  p.  435. 

Approved  in  Byrne  v.  Drain,  127  Cal.  667,  amendment  of  1896  to  sec- 
tion 6,  article  XI,  of  constitution  relieved  from  control  of  act  of  March 
6,  1889,  provisions  of  Los  Angeles  charter  relating  to  opening  and 
widening  of  streets. 

127  Cal.  438-442.    GRUNDEL  y.  UNION  IRON  WORKS. 

Joint  tort  feasors  may  be  sued  individually  or  collectively,  p.  441. 

Approved  in  Heath  v.  Manson,  147  Cal.  701,  where  owners  of  lots  were 
sued  jointly  with  members  of  board  of  public  works  and  their  sureties, 
dismissal  of  action  as  to  owners,  does  not  affect  liability  of  others. 
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127  Cal.  450-453.     ESTATE  OF  McDERMOTT. 

AdminiBtrator's  Surety  is  not  party  aggrieved  by  order  disallowing  ac- 
counts and  cannot  appeal  therefrom  merely  by  reason  of  suretyship,  p. 
452. 

Approved  in  Elliott  v.  Superior  Ct.,  144  Cal.  506,  strangers  make  them- 
selves parties  to  record  by  motion  to  sat  aside  judgment  complained  of, 
and  may  review  order  denying  motion  by  certiorari  if  it  is  not  appeal- 
able. Distinguished  in  Estate  of  Heaton,  139  Cal.  238,  in  appeal  from 
order  settling  accounts  of  special  administrator  and  directing  him  to 
pay  balance  in  his  hands  to  another  special  administrator,  appellant  is 
party  aggrieved  if  order  is  erroneous. 

127  Cal.  456-459.    ESTATE  OF  HEYDENFELDT. 

Petition  for  Sale  of  Realty  showing  substantial  compliance  with  Code 
of  Civil  Procedure,  section  1537  is  sufficient  to  sustain  order  of  sale  and 
in  absence  of  special  demurrer  cannot  be  assailed  on  appeal  for  uncer- 
tainty, p.  458. 

Approved  in  Estate  of  Levy,  141  Cal.  643,  where  petition  for  order  of 
sale  refers  to  schedule  for  values  and  condition  of  realty,  and  values 
there  set  forth  are  the  appraised  values  thereof,  this,  in  absence  of 
special  objection,  is  sufficient  statement  of  present  values;  Estate  of 
Cook,  137  Cal.  189,  petition  of  sale  of  realty  of  decedent  merely  alleg- 
ing that  land  is  unimproved  desert  land  and  chiefly  valuable  for  the 
possibility  that  it  may  contain  petroleum  without  either  stating  its 
value  or  that  its  value  could  not  be  ascertained,  is  substantially  de- 
fective as  against  direct  attack  on  appeal  from  order  of  sale. 

127  Cal.  460-463.    MORE  ▼.  MORE. 

Appeal  from  Order  removing  an  administrator  does  not  revive  or  re- 
store his  powers,  p.  463. 

Approved  in  Guardianship  of  Van  Loan,  142  Cal.  432,  applying  rule  in 
case  of  guardianship  proceedings. 

127  Cal.  471-479.     OTTO  ▼.  LONG. 

Personal  Action  on  Note  allowed  where  mortgage  is  on  property  in 
which  mortgagor  has  no  interest,  pp.  475,  476. 

Approved  in  Brophy  v.  Downey,  26  Mont.  259,  where  note  was  se- 
cured by  second  mortgage  which  is  valueless  by  reason  of  foreclosure 
of  first  mortgage,  holder  of  such  note  need  not  foreclose  during  period 
of  redemption. 

Release  and  Acknowledgment  of  Satisfaction  and  discharge  of  claim 
upon  note  against  solvent  estate  of  decedent,  and  extension  of  time 
to  devisees  is  sufficient  consideration  for  execution  of  new  and  valid 
mortgage  by  devisees,  p.  478. 
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Approved  in  Humboldt  Sav.  A  L.  Soc.  v.  Dowd,  187  Oil.  411,  wharp 
note  and  mortgage  executed  by  husband  and  wife  were  proved  as  claim 
as  against  husband's  estate  and  application  of  heirs  for  renewal  of  note 
was  granted,  and  new  note  and  mortgage  executed,  implied  agreement 
not  to  foreclose  mortgage  before  expiration  of  renewal  was  sufficient 
consideration  for  new  note  and  mortgage. 

127  Cal.  491-495.    GIRVIN  ▼.  SIMON. 

Objection  to  council  remonstrating  against  acceptance  of  contract  de- 
scribed therein  on  "claim"  that  "said  contract  has  not  been  done  accord- 
ing to  specifications  on  file  in  the  office  of  the  street  superintendent,  is 
good  appeal,  p.  494. 

Approved  in  Creed  v.  McCombs,  146  Cal.  463,  protest  filed  with  clerk 
against  acceptance  of  work  for  reason  that  work  has  not  been  done  ac- 
cording to  specifications  and  terms  of  contract,  is  an  appeal. 

127  Cal.  496-506.    ESTATE  OF  KASSON. 

In  Proceeding  to  Determine  Heirship  each  person  who  sets  up  claim 
has  separate  and  independent  right  to  conduct  his  case  according  to  his 
own  judgment,  p.  505. 

Approved  in  Estate  of  Kasson,  141  Cal.  40,  where  appellant  who 
claimed  entire  estate  as  against  other  parties  to  proceeding  failed  to  ap- 
pear at  trial  after  refusal  of  her  motion  for  continuance,  and  offered 
no  evidence,  nonsuit  properly  granted  as  to  her  claim. 

Miscellaneous. — Lindy  v.  McChesney,  141  Cal.  353,  and  Estate  of  Kas- 
son, 141  Cal.  35,  both  reciting  history  of  litigation. 

127  Cal.  506-510.    DRAN6A  ▼.  ROWE. 

In  Action  to  Quiet  Title,  city  cannot  set  up  claim  for  taxes  assessed 
and  levied  more  than  three  years  prior  to  suit,  and  demand  payment  as 
condition  of  plaintiff's  recovery,  p.  608. 

Approved  in  Clark  v.  San  Diego,  144  Cal.  361,  in  action  to  quiet  title 
against  city,  defense  of  lien  for  delinquent  taxes  cannot  be  sustained 
where  right  of  action  for  collection  of  taxes  is  lost  under  statute  of 
limitations. 

Assessment  and  Levy  of  Taxes  must  be  made  strictly  as  provided  by 
law,  p.  508. 

Approved  in  Miller  v.  Kern  Co.,  137  Cal.  522,  affidavit  to  the  corrected 
assessment -roll  required  to  be  made  by  the  clerk  of  the  board  of  equal- 
ization, and  the  affidavit  of  auditor  required  to  be  made  before  roll 
delivered  to  tax  collector,  are  essential  to  validity  of  assessment  book. 

127  Cal.  515-519.    FOX  ▼.  SUTTON. 
Code  of  Civil  Procedure,  section  386,  as  amended  in  1881,  permits  in- 
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terpleadcr  against  conflicting  claimants  to  personalty  without  deposit- 
ing property  in  court  at  commencement  of  action,  p.  518. 

Approved  in  Woodmen  etc.  v.  Rutledge,  133  Cal.  643,  where  plaintilf 
paid  money  into  court  and  conflicting  claimants  interpleaded  between 
themselves,  plaintiff  has  no  further  interest  in  case  and  is  not  party 
to  appeal  from  judgment  between  claimants. 

127  Cal.  520-524.    FERSIS  ▼.  BAKER. 

On  motion  for  nonsuit  plaintiff  is  entitled  to  benefit  of  facts  in  tes- 
timony and  of  presumptions  of  fact  which  might  reasonably  be  drawn 
form  them,  p.  522. 

Approved  in  Eetate  of  Arnold,  147  Cal.  586,  applying  rule  in  contest 
of  probate  of  wilL 

127  Cal.  528-532.    RODGERS  ▼.  BYERS. 

After  Original  Obligation  is  barred,  action  must  be  on  new  acknowl- 
edgment or  promise,  p.  530. 

Approved  in  Concannon  v.  Smith,  134  Cal.  17,  complaint  setting  forth 
note  and  mortgage  and  alleging  that  in  action  to  foreclose  mortgage  it 
was  decreed  that  they  were  barred  by  statute,  and  that  subsequent  to 
bar  defendant  in  writing  acknowledged  debt  and  promised  to  pay  same, 
is  not  upon  note  but  upon  new  promise,  and  is  good  as  against  general  de- 
murrer. 

Where  Conditional  Promise  is  relied  upon,  it  must  be  pleaded  as  made, 
and  breach  of  condition  must  be  averred  and  proved,  p.  530. 
Approved  in  Morehouse  v.  Morehouse,  140  Cal.  02,  93,  following  rule. 

127  Cal.  532538.    BENSON  ▼.  BUNTING.    78  Am.  St.  Rep.  81. 

Amendment  of  1897  to  Code  of  Civil  Procedure,  section  702,  short- 
ening time  for  redemption  does  not  apply  to  mortgages  executed  prior 
to  its  passage,  p.  534. 

Approved  in  Tuohy  v.  Moore,  133  Cal.  518,  though  certificate  of  sale 
to  plaintiff  incorrectly  named  one  year  as  time  for  redemption  where 
it  appears  that  mortgage  was  made  prior  to  amendment  to  Code  of 
Civil  Procedure,  section  702,  fixing  limit  of  one  year. 

Where  Plaintiff  in  Foreclosure  of  Mortgage  executed  prior  to  1897, 
employed  defendant's  attorneys  to  bid  at  sale,  and  through  them  mis- 
represented to  defendant  that  he  had  twelve  months  to  redeem,  he  is 
estopped  to  insist  upon  statutory  period,  pp.  535,  536. 

Approved  in  Wallace  v.  Dodd,  136  Cal.  211,  mortgagee  who  acquired 
title  to  mortgaged  premises  by  sheriff's  deed  under  foreclosure,  after 
assuring  mortgagor  that  he  claimed  no  interest  in  nursery  stock  placed 
by  mortgagor  on  mortgaged  land,  and  that  he  would  not  claim  trees 


127  Cal.  542-662  Notes  on  California  Reports.  5060 

when  he  got  sheriff's  deed,  is  estopped  to  deny  mortgagor's  title  and  right 
of   possession  of   nursery   stock. 

Miacellaneoua. — ^Benson  v.  Bunting,  141  Cal.  403,  reciting  history  of 
litigation. 

127  Cal.  542-543.    PEOPLE  ▼.  QUINN. 

Names  of  Witnesses  examined  by  grand  jury  are  indorsed  on  indict* 
ment  to  inform  both  sides  of  names  of  witnesses  upon  whose  testimony 
indictment  is  based,  and  to  give  opportunity  to  secure  their  attendance 
at  trial,  pp.  542,  543. 

Approved  in  People  v.  Breen,  130  Cal.  75,  indictment  not  s«t  aside 
where  name  of  "Mrs.  E.  Osbom"  indorsed  thereon  and  **Mr8.  Susie 
Osborn"  was  witness,  identity  of  witness  appearing  and  name  indorse 
bore  initial  of  husband. 

127  Cal.  545-550.    PEOPLE  ▼.  COLE. 

Commitment  by  magistrate  cures  imperfections  in  complaint,  p.  549. 
People  V.  Warner,  147  Cal.  548,  following  rule. 

Information  not  Set  Aside  on  ground  that  district  attorney  who  filed 
complaint  had  no  personal  knowledge  of  facts  of  the  homicide,  p. 
549. 

Approved  in  People  v.  Lee  Look,  143  Cal.  219,  when  information  accords 
with  commitment  insufficiency  of  original  complaint  to  justify  warrant 
of  arrest  is  immaterial. 

District  Attorney  cannot  read  portions  of  statements  made  to  him 
by  witness  for  defense,  having  no  relation  to  direct  testimony,  and  then 
cross-examine  witness  thereon,  pp.  549,  550. 

Distinguished  in  People  v.  Bishop,  134  Cal.  687,  hesitation  ana  dif- 
ference in  testimony  of  witness  may  be  shown  by  comparison  uf  his 
testimony  at  former  trial. 

127  Cal.  560-562.    HAWLEY  ▼.  GRAY  BROS.  ETC.  CO. 

On  Appeal  from  Judgment  properly  entered  against  sureties,  it  is 
presumed  that  former  premature  judgment  reversed  on  appeal  was  re- 
versed at  request  of  appellants,  p.  562. 

Approved  in  Galvin  v.  Palmer,  134  Cal.  428,  429,  where  judgment  was 
set  aside  on  ground  that  it  was  entered  by  clerk  without  direction  there- 
for and  court  subsequently  ordered  entry  of  second  judgment,  latter 
is  final  judgment  in  case,  and  on  collateral  attack  where  record  is  silent 
presumption  that  plaintiff  had  notice  of  vacation  of  first  judgment  is 
conclusive. 
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127  Cal.  563  565.    DUKES  ▼.  KELLOGG. 

Amendment  of  complaint  is  properly  refused  when  after  three  in- 
effectual attempts  to  amend,  further  proposed  amendment,  is  not  ten- 
dered by  plaintiff  to  court  for  inspection,  p.  565. 

Approved  in  Kleinclaus  v.  Dutard,  147  Cal.  252,  upholding  refusal  to 
amend  after  demurrer  to  complaint  sustained  where  record  does  not 
show  nature  of  proposed  amendment. 

127  Cal.  570574.    PEOPLE  ▼.  KING. 

Whether  Act  of  March  31,  1897,  relating  to  lunacy  commission  is  a 
revision  of  entire  law  upon  subject  of  insane  asylums  and  a  repeal  of  all 
former  laws  upon  subject,  p.  571. 

Approved  in  Napa  State  Hospital  v.  Flaherty,  134  Cal.  317,  treasurer 
of  Napa  State  Hospital  cannot  maintain  action  in  name  of  hospital  to 
compel  payment  by  father  for  support  of  his  insane  adult  son  at  former 
insane  asylum. 

127  Cal.  575-578.    HIBERNIA  SAV.  ETC.  CO.  ▼.  THORNTON. 

Instrument  upon  which  action  or  defense  is  founded  may  be  made 
part  of  pleading  by  reference,  p.  577. 

Approved  in  Georges  v.  Kessler,  131  Cal.  184,  in  action  to  foreclose 
mechanic's  lien,  copy  of  notice  of  lien  attached  to  complaint  as  exhibit 
becomes  part  of  complaint. 

127  Cal.  582-588.    ESTATE  OF  CARPENTER. 

Bill  of  Exceptions  to  rulings  of  judge  if  not  presented  at  time  of  ruling, 
must  be  presented  and  settled  upon  notice  pursuant  to  statute  and  then 
filed,  p.  584. 

Approved  in  Estate  of  Scott,  128  Cal.  580,  ex  parte  bill  of  exceptions 
to  ruling  of  court  upon  passing  on  administrator's  account,  which  was 
not  settled  until  day  after  rulings  made  without  service  of  draft  there- 
of on  opposing  pary,  who  was  not  present  at  settlement  and  did  not 
agree  to  same,  cannot  be  considered  on  appeal. 

127  Cal.  588-595.    ETCHAS  ▼.  ORENA. 

No  Other  Cause  of  Action  can  be  alleged  or  proved  than  that  stated 
in  the  claim  presented  and  passed  upon  by  the  executor,  p.  594. 

Approved  in  Gallagher  v.  McGraw,  132  Cal.  602,  presentation  of  amount 
of  principal  and  interest  of  note  as  claim  against  estate  of  deceased 
maker  does  not  change  nature  of  demand,  with  reference  to  jurisdiction 
of  action  on  note  for  amount  of  claim.  Distinguished  in  Thomson  v. 
Orena,  134  Cal.  29,  description  of  land  not  essential  for  certainty  of 
claim  against  estate  for  services  which  were  to  be  paid  for  out  of  sale 
of  certain  lands. 
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127  Cal.  508-605.  LIMBER6  ▼.  CLENWOOD  L.  CO.  8.  C,  145  Cal. 
256. 

Servant  Asaumes  Risk  of  worlcing  with  defective  appliances  if  he  con- 
tinues to  use  them  with  knowledge  of  dangerous  condition  without  pro- 
test, or  continues  to  use  them  for  unreasonable  time  after  notification 
to  master  of  their  condition,  pp.  600,  601. 

Approved  in  Dolan  v.  Sierra  Ry.  Co.,  135  CaL  439,  where  employee 
was  in  fact  ignorant  of  defective  construction  of  trestle,  he  did  not 
assume  risk  thereof  by  traveling  over  it;  Murdock  v.  Oakland  etc 
Elec.  Ry.,  128  Cal.  27,  applying  rule  when  conductor  was  injured  by  de- 
fective electric  car  negligently  used  by  railway  company. 

In  action  for  negligence  of  master  in  furnishing  defective  appliances, 
evidence  that  defects  remedied  after  accident  is  inadmissible,  p.  604. 

Approved  in  Helling  v.  Schindler,  145  Cal.  313,  evidence  that  knives 
of  planer  were  sharpened  after  accident  is  inadmissible. 

127  Cal.  608-611.    JOHNSON  v.  OAKLAND  ETC.  ELEC.  RY. 

Qttestion  of  Negligence  and  proximate  cause  of  injury  are  for  the  jury 
to  determine  from  the  evidence,  p.  609. 

Approved  in  Wahlgren  v.  Market  St.  Ry.  Co.,  132  Cal.  604,  upholding 
verdict  for  plaintiff  injured  in  street-car  collision  where  car  was  cross- 
ing sidewalk  at  car-house  at  rate  of  three  miles  per  hour,  and  no  warn- 
ing given  and  no  look-out  kept;  Siemsen  v.  Oakland  etc.  Ry.,  134  Cal. 
496,  arguendo. 

Regular  Passengers  may  testify  that  train  was  going  very  fast  and  at 
unusual  speed  at  time  of  accident,  p.  611. 

Approved  in  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  486,  where  there 
was  evidence  from  which  jury  might  infer  that  street-car  was  crossing 
tracks  at  excessive  speed  when  it  collided  with  deceased,  and  when  it 
appears  no  bell  sounded  at  crossing  as  required  by  city  ordinance,  com- 
pany's neglegence  is  sufficiently  established  to  support  verdict. 

127  Cal.  612-621.    STOCKTON  SAV.  ETC.  SOC.  ▼.  HARROLD. 

In  Foreclosure  of  Mortgage,  subsequent  mortgagee  made  party  defend- 
ant, may  by  cross -complaint  foreclose  mortgage  held  by  him  again&t 
maker  and  third  party  upon  a  larger  tract  and  also  one  upon  a  distinct 
tract,  pp.  616-618. 

Approved  in  Murphy  v.  Superior  Court,  138  Cal.  72,  an  action  for  par- 
tition of  distinct  parcels  in  different  counties,  between  tenants  in  common 
who  derive  their  title  from  same  source  may  be  brought  in  any  court 
in  which  any  portion  of  land  is  situated;  Newhall  v.  Bank  of  Livermore, 
130  Cal.  537,  in  foreclosure  of  mortgage  upon  undivided  half  interest, 
prior  mortgagee  made  defendant  who  holds  mortgage  upon  entire  prem- 
ises may  upon  cross -complaint  foreclose  such  mortgage  upon  whole  prop- 
erty and  bring  in  other  parties. 
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Defendant  in  Foredoaure  who  holds  second  mortgage  on  additional 
land  may  cross-complain  and  bring  in  new  parties,  p.  618. 

Approved  in  United  States  Mtg.  Co.  v.  Marquam,  41  Or.  404,  follow- 
ing rule. 

127  Cal.  638-641.    UNION  PAG.  ETC.  CO.  ▼.  McGOVERN. 

Protegt  of  Majority  of  Frontage  Owners  upon  proposed  street  improve- 
ment delivered  to  clerk  suspends  power  of  board  to  proceed  for  six 
months,  and  precludes  further  ordering  of  work  without  new  resolution, 
p.  639. 

Approved  in  Pacific  Pav.  Co.  v.  Sullivan  Estate  Co.,  137  Cal.  262,  fol- 
lowing rule. 

Agreement  of  Property  Owners  to  get  contract  for  work  in  front  of 
their  lots  at  reduced  rate  and  to  assign  same  to  one  who  would  do  work 
at  that  rate  does  not  estop  them  from  disputing  validity  of  assessment, 
pp.  639,  640. 

Distinguished  in  Cummings  v.  Kearney,  141  Cal.  160,  where  plaintiff'ts 
predecessor  in  title  requested  improvement,  and  requested  street  super- 
intendent to  deliver  the  assessment  and  diagram  upon  faith  of  which 
work  was  done,  and  acquiesced  in  all  proceedings,  without  objection, 
his  acts  and  conduct  cannot  be  questioned  as  against  bond  owner. 

127  Cal.  648666.    FLINN  ▼.  FERRY. 

Where  Chattel  Mortgage  gives  right  of  possession  upon  default  in 
payment  of  note  or  interest,  mortgagee  or  his  assignee  could  replevin 
property  upon  such  default,  p.  652. 

Approved  in  Harper  v.  Gordon,  128  Cal.  491,  following  rule. 

Defect  in  Complaint  alleging  that  plaintiff  was  in  possession  of  prop- 
erty and  entitled  thereto  on  the  day  before  commencement  of  action 
and  that  defendant  took  possession  and  refused  to  return  it  on  demand, 
is  cured  by  answer  alleging  defendant  to  be  owner  and  entitled  to  pos- 
session, p.  654. 

Approved  in  Carroll  v.  Briggs,  138  Cal.  454,  objection  that  complaint 
in  failing  to  allege  written  contract  should  have  alleged  consideration 
cannot  be  first  raised  on  appeal  where  answer  alleged  contract  and  de- 
fendant permitted  contract  to  be  proved. 

127  Cal.  656-659.    HENEHAN  y.  HART. 

Time  for  Payment  of  Note  past  due  cannot  be  extended  for  definite 
period  so  as  to  bind  payee  by  unexpected  oral  agreement  that  maker 
shall  pay  interest  monthly,  for  such  period,  pp.  657,  658. 

Approved  in  Harloe  v.  Lambie,  132  Cal.  136,  evidence  of  parol  agree- 
ment to  change  time  for  payment  of  rent  from  that  stated  in  lease  is 
inadmiwible;  Muller  v.  Swanton,  140  Cal.  252,  arguendo. 
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127  Cal.  659  663.     HEALY  ▼.  SUPERIOR  COURT. 

Public  administrator  obtains  letters,  not  as  individual  but  by  virtue 
(  f  his  office,  p.  662. 

Approved  in  Los  Angeles  County  v.  Kellogg,  146  Cal.  593,  596,  where 
under  statute  public  administrator  is  salaried  officer  and  must  pay  all 
fees  into  treasury,  where  he  continues  to  administer  upon  estates  after 
expiration  of  term,  he  cannot  retain  fees;  Earl  v.  Bowen,  146  Cal.  762, 
construing  provisions  of  Los  Angeles  charter  relating  to  letting  of  con- 
tracts. 

127  Cal.  663-668.    BYRNE  ▼.  DRAIN. 

Amendment  of  1896,  to  article  XI,  section  6  of  constitution,  removed 
paramount  control  of  general  laws  in  respect  to  municipal  affairs  and 
restored  operation  of  municipal  charters  in  respect  to  such  affairs,  p. 
667. 

Approved  in  Ex  parte  Helm,  143  Cal.  556,  557,  municipal  corporation 
organized  under  special  charter  prior  to  adoption  of  constitution,  may 
if  authorized  by  charter,  impose  license  tax  for  revenue. 

Provisions  of  Los  Angeles  Charter  relating  to  opening  of  streets  which 
were  suspended  by  general  law  of  March  6,  1889,  were  relieved  from 
its  control  by  constitutional  amendment  of  1896,  to  article  XI,  section  6, 
p.  667. 

Distinguished  in  German  Sav.  etc.  Soc.  v.  Ramish,  138  Cal.  131,  street 
bond  act  was  not  repealed  by  amendment  of  1896  to  constitution,  article 
XI,  section  6,  and  such  amendment  does  not  give  life  to  scheme  for 
street  improvements  in  Los  Angeles  charter,  which  were  void  under  con- 
stitution, article  XI,  section  8;  Banaz  v.  Smith,  133  Cal.  104,  provisions 
of  Los  Angeles  charter  of  1889,  so  far  as  their  conflicting  with  Vrooman 
act  were  thereby  annulled  and  were  not  reinstated  by  constitutional 
amendment  of  1896  to  article  XI,  section  6. 

127  Cal.  669-675.    WELLS-FARGO  CO.  v.  ENRIGHT. 

An  Agreement  not  to  plead  statute  of  limitations  is  not  against  public 
policy,  p.  673. 

Approved  in  State  Loan  etc.  Co.  v.  Cochran,  130  Cal.  252,  following 
rule. 

127  Cal.  676-680.    PEOPLE  ▼.  DE  GRAAFF. 

Where  title  to  property  does  not  pass  on  transfer  of  possession, 
offense  is  larceny  and  not  obtaining  money  under  false  pretenses,  p. 
679. 

Approved  in  People  v.  Delbos,  146  Cal.  737,  where  money  given  to 
one  to  pay  for  lodging  house  purchased  by  prosecuting  witness  in  respect 
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to  which  defendant  had  made  false  statement  as  to  price  with  intention 
tp  appropriate  difference,  offense  is  larceny. 

127  Cal.  681-686.    KHAUSE  ▼.  DURBROW. 

Act  of  i88o,  Section  3,  for  further  protection  of  stockholders  in  min- 
ing corporations,  is  special  legislation,  pp.  684,  685. 

Distinguished  in  Lacy  v.  Gunn,  144  Gal.  614,  upholding  act  of  April  23, 
1880,  section  1,  requiring  ratification  of  two-thirds  of  stockholders 
of  minins:  corporation  to  insure  validity  of  disposition  of  mining  ground. 

127  Cal.  686-688.    LONG  ▼.  SUPERIOR  COURT. 

Where  Interpleader  Involving  Disputed  Right  to  fund  which  plaintiff 
deposited  in  court  was  dismissed  as  to  him  and  defendants  litigated 
claim,  and  on  appeal  interpleader  was  snproved,  execution  for  costs 
of  appeal  cannot  issue  against  plaintiff,  p.  0«7. 

Approved  in  San  Francisco  Sav.  Union  v.  Long,  137  Cal.  71,  in  in- 
terpleader where  no  issue  is  joined  as  to  plaintiff's  right  to  sue  and 
he  is  dismissed  and  defendants  litigate  between  themselves  costs  of  ap- 
peal awarded  to  appellant  cannot  be  awarded  against  plaintiff. 

127  Cal.  688-692.    HODGKINS  v.  WRIGHT. 
Trust  deeds  to  secure  debts  are  valid,  p.  602. 
Cited  in  Tyler  ▼.  Currier,  147  CaL  35,  arguendo* 
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